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Editors’ Word

The book “Contemporary Legal and Economic Issues III” represents an
international forum on major legal and economic problems confronting a
contemporary society. Itis organized in relatively rare format of a short monograph
based on a set of 18 scientific papers in the field of law and in the field of
economics, which is an advantageous way to construct a promising framework,
to offer some scientific and practical comments and to arouse readers’ interest
in the overall approach, without having to carry the burden of the necessity
to strive for completeness or detail. Contributions to the book are made by 25
authors and co-authors coming from Croatia, Poland, Italy, Romania, France,
India, Germany, Nigeria, Russia and Mexico who are providing an international
perspective to various economic and legal issues, whereby economic and legal
principles are applied to real problems. The authors are students and professors
who individually or as a joint effort contributed an article that deals with legal
or economic issues often proving in their texts that law and economics are two
scientific fields that are in many cases highly inter-related.

The book promotes scientific writing as the primary tool of academics and
scholars to disseminate thoughts, ideas, research results and boldly present
them to the professional and lay public for discussion, praises and critiques; it
promotes cooperation between students and professors, i.e. mentorship, which
is rewarding for both students and their professors by uniting them in a joint
effort to produce a work where each invests effort, knowledge and enthusiasm
to the best of their potential and benefits from the synergy effect; it promotes
international cooperation between individuals and institutions taking part in
this project pointing out that the distances in geography no longer represent
an obstacle in establishing and developing the international cooperation and
making the world of science truly global; it proves through topics covered that
nearly all issues, in this case related to the law and economics, have left the strict
realm of purely domestic jurisdiction. The book is intended as teaching and
learning material in particular courses since it offers a reflection of current topics
dealt in the fields of law and economics, as well as it can be very instructive text
for wider audience who find legal and economic issues challenging.

A lot of effort has been invested in this book by authors, editors and reviewers
and thus we hope that it will be beneficial to its intended audience.

Ivana Barkovic¢ Bojanic¢ and Mira Luli¢

In Osijek, 20™ April 2011
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ICELAND AND THE EU: BITTER LESSONS AFTER THE BANK
COLLAPSE AND THE ICESAVE DISPUTE

M. Elvira Méndez-Pinedo, Ph.D.
Associate Professor

University of Iceland, Faculty of Law
Iceland

e-mail: mep@hi.is

Abstract

This study addresses the relations between Iceland and Europe in the aftermath of the bank
collapse and financial crisis. While summarising some legal issues of the so called “Icesave”
dispute between the UK, Netherlands and Iceland which took place in the framework of a
tense economic and political context during 2008, 2009 and 2010 the goal of the research
is twofold: 1) to unveil and explain the deeper consequences of this unresolved dispute for
the relations between Iceland and Europe; and, 2) to assess the tension between law, justice,
economic governance and globalisation that this dispute brought to the European legal
landscape. A parallel is drawn with the novel “Chronicle of a death foretold” by G. Garcia
Marquez, in the sense that “Icesave” killed the attraction of the EU accession for a big part of
Icelanders as ordinary citizens lost their faith in the European legal order.

Keywords: Iceland, European Union, Icesave, State liability, European law.

Introduction

Chronicle of a Death Foretold by Garcia Mdrquez, Nobel Prize in Literature,'
tells the story of Santiago Nasar’s murder. The novel, however, develops with an
unusual structure....because the plot moves backwards. In the first chapter, we
find exactly who killed the victim. The rest of the book explains why.

The story of the accession of Iceland to the European Union looks today
remarkably similar to this novel. How do we explain the paradox of an official
accession request and, at the same time, the majority of Icelanders opposing

"In 1982, Garcfa Mdrquez received the Nobel Prize in Literature “for his novels and short stories, in
which the fantastic and the realistic are combined in a richly composed world of imagination, reflecting
a continent’s life and conflicts”. See http://nobelprize.org/nobel_prizes/literature/laurcates/1982/
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precisely the same idea in 20102 While the financial crisis struck Iceland and
even challenged the existence and survival of the European Economic Area
(EEA) legal order, it is my opinion that the Icesave dispute seems to have killed
the European Union in Iceland in the beginning of accession negotiations, a fact
that seems to be ignored by the EU institutions. But why?

This study provides an overview of the relations between Iceland and the EU
articulated on the basis of the Icesave dispute. It is both a descriptive and analytical
work from a broad perspective of social sciences. For the sake of convenience,
the main facts and arguments can be summarised in some pages but this should
not confuse the readers. The details and arguments of the dispute are, in fact,
extremely complicated because they touch upon new issues of EU/EEA law that
remain grey areas to be discovered and discussed in the field. For this very reason,
there are very few doctrinal studies on the subject. All legal issues are approached
from a wider economic, political and sociological context.?

1. ECONOMIC BACKGROUND: ICELAND WAKES UP IN THE NIGHTMARE OF THE
FINANCIAL CRISIS IN OCTOBER 2008

The banking collapse in Iceland is the first case of a systemic bank failure in
a country in Western Europe since the Great Depression. Iceland is also the first
case of cross-border insolvency leaving an impressive number of victims in other
EU countries (estimated more than 400.000). Iceland is also unfortunately the
first case where, in order to comply with a Directive and EU law, a nation is
risking national bankruptcy and jeopardising its economic sustainability as a small
populated country. Presumably because the whole financial stability of Europe
was at risk in the autumn 2008, Iceland had no other choice to nationalise the
debt created by private companies without considering any other legal options.?
For these and many other reasons, Icesave has become in fact a paradigm of the
gaps and failures of the European internal market of financial services. 4

A systemic bank failure occurred in Iceland in October 2008. A dramatic series
of events finished with three commercial banks being put under receivership and
liquidation. The opinion polls done by the newspaper Fréttabladid in November

*This paper is an adapted and updated version of the lecture given by the author at the European
University Institute on 4 May 2010. Most legal sources and legal analysis comes from different
documents not always published but available online.

3 Center for European Reform, “Beyond banking: What the financial crisis means for the EU*. Policy
brief, October 2008, available at www.cer.org.uk. As the Center for European Reform puts it, “the
crisis has exposed the weakness in the EU regulatory system and has reinforced the case for a serious
reform of the institutions of global economic governance”.

*In his new book, Howard Davies from the London School of Economics argues the that Icelandic
example will lead to a revision of the bank regulatory system in Europe. See Davis, H., The Financial
Crisis : Who is to Blame?, Polity Books, 2010.
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2008 reflected then that approximately 60% of the Icelandic population favoured
the accession of Iceland to the EU. No other economic alternative seemed
feasible at that time. As the situation evolved later, the financial and banking
issues related to the crisis and the Ice-save dispute and subsequent agreements
resulted in diplomatic rows between the UK, Holland and Iceland; the overthrow
of the Icelandic government in January 2009, new legislative elections in April
2009 with a new coalition government; a fierce debate over the legal basis of
the obligation to compensate the depositors of Ice-save bank, an agency of the
Landsbankinn in the UK and Holland; and, last but not least, the transfer of
what is in essence a European legal problem created within the internal market
to the field of public sovereign debt by means of bilateral diplomatic relations
between these three countries.

2. THE ICESAVE AGREEMENTS: A BITTER DISPUTE EVOLVING INTO A
CONSTITUTIONAL CRISIS IN 2010

2.1. The Icesave dispute: facts

As stated before, the financial crisis in Iceland led to the insolvency of the
three main commercial banks within a week.> Relative to the size of its economy,
Iceland’s banking collapse is still the largest suffered by any country in economic
history. An Emergency Act was adopted by the Parliament (Act no.125/2008)¢ and
the Financial Supervision Authority took control of the main three commercial
banks. The old banks were put into liquidation while three new legal entities
were created to continue operations in Iceland. One of those banks, Landsbanki,
had taken retail deposits from more than 400,000 British and Dutch customers

5 On the specifics of the Icelandic financial crisis in English, see Robert Wade, “The crisis. Iceland
as Icarus®, Challenge May/June 2009, p. 5. Doc. Available at http://www.challengemagazine.com/
extra/005_033.pdf

¢ Summary from the Icelandic Government Information Centre on Bank Reform:

“As an emergency measure the Parliament of Iceland on October 6, 2008 enacted a law, Act
n0.125/2008, authorizing the Treasury to provide capital for establishing new banks or to acquire
ailing banks, partly or wholly, given the extraordinary situation in the banking sector because of the
international financial crisis. The emergency legislation also gave far-reaching powers to the Icelandic
Financial Supervisory Authority (FME) to intervene in the affairs of ailing banks under the prevailing
extraordinary circumstances.

The provisions of the new law were quickly put to use. The Ministry of Finance established in
October three new banks, wholly owned by the Treasury. After the Boards of the three main banks,
Landsbanki, Glitnir Bank and Kaupthing Bank, had decided that they were not able to continue in
business and had requested the FME to intervene on the basis of Act no.125/2008, FME decided
to do so in order to secure the continuation of vitally important domestic banking services and to
safeguard the public’s bank deposits. It was also seen as important to down-size the banking sector to
a level more in line with the size of the economy.”

See htep://www.iceland.org/info/iceland-economy/restructuring/nr/ 6449
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through its branches in London and Amsterdam, through a product known
as “Icesave”. Icesave was an online savings brand that offered savings accounts
with higher interest. In order to assure the economic and financial system of the
country a double solution was articulated. All deposits in Iceland were transferred
to the new banks and all deposits abroad were given priority in the bankruptcy
liquidation process as secured creditors.

The liabilities of the Depositors’ and Investors’ Guarantee Fund (The Icelandic
Fund) were called into question to compensate depositors in Europe under
Directive 94/19/EC. In order to avoid a bank run, a political declaration was
made by the Prime Minister who declared that the Government would guarantee
all depositors in Iceland in full, although no legislation was adopted to that regard
so that the normal guarantee limited to 20.887 established by European law
would apply. However, depositors in Europe could never access their deposits
as the process of receivership and liquidation of Landsbanki had started. Due to
the vast amount of claims to cover, the Icelandic Fund became obviously unfit
to face so many claims and the questions about State guarantee of the fund, the
State liability for breach of EEA law and the principle of non-discrimination
in the reconstruction of the Icelandic financial system came under discussion.
Strong disagreement soon appeared between the UK, Holland and Iceland for
the resolution of this problem.

2.2. Issues of European Law: grey areas and fresh new problems of EU/EEA law

Some important issues of European law are essential to understand the context
of the Icesave dispute and to approach the topic from an Icelandic perspective:

- The principles of State liability for breaches of EU/EEA law and the principle
of non-discrimination of EU/EEA law as applicable to the Ice-save depositors
in Holland and the UK.

- The civil and eventual criminal responsibility of Icelandic banks and the failure
of the Iceland State as reflected in the Report of the Special Investigation
Committee (SIC) published on the 12 April 20107 .

- The aims of the European integration process and the fundamental rights
for citizens within the internal market as defined in the new EU Treaties and
the EU Charter of Fundamental Rights and the role of all actors involved in
the aftermath of Icelandic financial crisis in the EEA legal order: EU/EEA
institutions, other EU/EEA Member States.

- Other social and economic issues related to the international context of the
dispute such as the criticism to the neoliberal approach to capitalism and

7 Report of the Special Investigation Committee available at the website www.althingi.is . See executive

summary in English at the link http://sic.althingi.is/pdf/RNAvefKafli2Enska.pdf
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the movement of global justice in connection with the protests of Icelandic
citizens during the winter 2008/2009.

2.3. Main claims in EU/EEA law: State quarantee and State liability of Iceland under Directive 94/19/EC
and the principle of non-discrimination in the reconstruction of the Icelandic financial system

From a legal point of view, the negotiations between Iceland, Holland and the
UK concerning the Icesave deposits in the last two countries refer to different
legal issues in European Union law that can be summarised on two essential
points: 1) the interpretation of Directive 94/19/EC of the European Parliament
and of the Council of 30 May 1994 on deposit-guarantee schemes (DGS)
concerning the final responsibility/liability of the Icelandic Government as a last
resort® and 2) the application of the principle of non-discrimination in EU/EEA
law with regards to the Icelandic legal measures of nationalisation of Icelandic
banks adopted after the financial crisis (State aid).?

2.3.1. The case for State Guarantee of Iceland

Arguments defended by the UK and Holland are based on their interpretation
of the law of the European Economic Area (EEA), and around two positions in
particular:

1) that the Icelandic Government was obliged to assume responsibility and
provide as a last resort the minimum guarantee at least €20,887 for Icesave

depositors of Landsbanki in the UK/Holland; and

2) that Iceland’s legal actions adopted after the financial crisis by the Icelandic
Financial Services in order to re-structure, recapitalise and re-establish the
new Landsbanki and the other Icelandic banks were discriminatory under
EU/EEA law against creditors and depositors non-resident in Iceland.

The Opinion of the EFTA Surveillance Authority (from now on ESA) in
the formal notice (infringement proceeding) sent on 24 May 2010 concludes
that Iceland is obliged to ensure payment of the minimum compensation to
Icesave depositors in the United Kingdom and the Netherlands, according to the
Deposit Guarantee Directive. '° Basically, the ESA argues that the obligation to
reimburse the minimum guarantee to depositors in Europe is a consequence of
the effectiveness or “effet utile” of the Directive:!!

8 Incorporation of the Directive 94/19/EC to the European Economic Area legal order by Decision
18/94 of the EEA Joint Committee No. 18/94 amending Annex IX (Financial Services) to the EEA
Agreement.

? Article 4 of the EEA Agreement which prohibits “any discrimination on grounds of nationality”.

'9EFTA Surveillance Authority. Press release following the letter of formal notice sent to Iceland on 26
May 2010. Doc. Available at http://www.eftasurv.int/media/internal-market/LFN-Icesave.pdf

" Ibid.
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“The EFTA Surveillance Authority has the task to ensure that Iceland, Norway and
Liechtenstein comply with the terms of the EEA Agreement. The Deposit Guarantee
Directive forms part of that agreement. According to the Directive, Iceland was
obliged to guarantee for EUR 20.000 per depositor after Landsbanki and its Dutch
and British branches, called Icesave, collapsed in October 2008.

While the Dutch and British authorities stepped in to compensate most deposit
holders in Icesave’s Dutch and UK branches, the Directive designates Iceland as
being under the obligation to provide the minimum compensation of EUR 20.000
per depositor.

The Icelandic Government has in a letter to the Authority argued that it considers
setting up a guarantee scheme to be enough to fulfill its obligations under the
Directive. It has also argued that that the Directive may not be applicable if deposits
are unavailable because of a major and general banking crisis. The Authority disagrees
on both points.

The Deposit Guarantee Directive ensures that depositors are guaranteed compensation
of up to 20 000 Euros if their bank fails. Each state must make sure that depositors
are protected. That protection is essential for bank customers to have confidence that
their deposits are safe, says Mr Per Sanderud, president of the EFTA Surveillance
Authority.

Both the UK and Dutch authorities took action so that depositors could file claims
to the deposit guarantee scheme in each country shortly after the Icesave collapse.
In the UK, about 300.000 depositors received a total of GBP 4.5 billion of which
2.1 billion fell within the responsibility of the Icelandic scheme. The Dutch Central
Bank paid reimbursements totaling EUR 1.53 billion to 118.000 account holders,
of which EUR 1.34 billion was within the Icelandic responsibility.

In its emergency response to the banking crisis in October 2008, the Icelandic
Government made a distinction between domestic depositors and depositors in
foreign branches. Domestic deposits continued to be available after they were taken
over by New Landsbanki, whereas the foreign depositors lost access to their deposits
and did not enjoy the minimum guarantee. It is not possible to differentiate between
depositors to the extent they are protected under the Directive. By acting as it did
and leaving the depositors in Icesave’s Dutch and UK branches without even the
minimum guarantee, Iceland acted in breach of the Directive.

The Icelandic Government is invited to submit its answer to the letter of formal
notice within two months. Sending a letter of formal notice is the first stage in
infringement proceedings.

The Authority knows that Iceland, the United Kingdom and the Netherlands have tried to
negotiate a solution to this problem. If such a negotiated solution is reached, the Authority
would consider that no further action on its part is necessary, says Mr Sanderud.”
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The European Commissioner on the internal market has supported the
interpretation of the ESA against the arguments defended by Iceland.12

2.3.2. The case against State Guarantee of Iceland.

The Iceland Government tried to state its case during the autumn 2008 but
abandoned the legal arena due to diplomatic pressure. These are however the
arguments that many specialists in European law have presented in the media on
multiple occasions.

1) It can be argued that the State liability for Iceland for breach of EEA law in
the [cesave dispute is not clear. 13 It is possible to argue both in the affirmative
and in the negative. Directive 94/19/EC does not require it and Recital 24
of the Directive expressly mentions that nothing in the Directive implies
State guarantee for the Insurance Fund. The new Directive 2009/19/EC
keeps silent on this issue14 and the jurisprudence of the Court of Justice of
the European Union (from now on EC]) seems contradictory and unclear
for the resolution of this case.15 While the ECJ states that a guarantee of
20.887€ must be given to depositors, the Court declares that defective
supervision by financial authorities does not confer rights to individuals.
Furthermore, the European Commission has recognised that EU Member

"2 Interview given by EU Commissioner to the Norwegian ABCNyheter media on 28.7.2010.

13 Articles published by Professor Stefén Mdr Stefinsson in the Icelandic newspaper Morgunbladid
on the 12th, 13th, 14th and 15th January 2010. See also Report by law firm Mishcon de Reya
to the Icelandic Parliament 19 December 2009, not published, on the second Icesave agreements
negotiated between Iceland, the UK and Holland. Report available at the website www.island.
is. This was explained in the interview with MEPs Eva Joly and Alain Liepitz on Icelandic TV,
programme Silfur Egils, 10 January 2009.

" New Directive 2009/14/EC of the European Parliament and of the Council of 11 March 2009
amending Directive 94/19/EC on deposit-guarantee schemes as regards the coverage level and
the payout delay (Text with EEA relevance) OJ L 68, 13.3.2009. Different documents have been
produced by or under the supervision of the European Commission on the necessary reform of the
Directive 94/19/EC where the liability of the State for the sufficient provision of funds under the
DGS home country national scheme is never stated: - the Working Paper from 14 July 2005 (Ref
DGS 001/2005); - the initial Communication from 28 November 2006 (Press release IP/06/1637);
- the Report on DGS efficiency done by the Joint Research Centre in Ispra from May 2008; - the
Memorandum with an Overview of national rescue measures and DGS compiled by the Commission
and offered as a MEMO/08/619 on 14 October 2008; - the Consultation Document on the Review
of the Directive 94/19/EC - Doc COM (2009) 114 of 4 March 2009; - the Draft Minutes of the
Informal Experts Roundtable on DGS on 31 March 2009 in Brussels. All these documents referring
to the necessary amendment of the DGS are available at the website of the European Commission:
http://ec.europa.eu/internal_market/bank/guarantee/index_en.htm
See also document on the proposed reform of the Directive 94/19/EC as evaluated by the European
Parliament on its Report of 27 November 2006 (Doc. IN1/2007/2199) which is also silent on that
fundamental issue of liability/immunity of the State in case of systemic failure of the banking system
and the inability of the DGS to provide sufficient funds to depositors.

B EC]J, case C-222/02 Peter Paul v Bundesrepublik Deutschland ECR [2004] Page I-09425.
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States cannot offer in a permanent way State guarantees because this goes
against EU competition and State aid rules.16

2) Neither the European Union Treaties, nor secondary law, nor the EEA
Agreement, provide for a role or the competence of the EU in relation to
national measures designed to nationalise, bail-out or restructure domestic
banks in emergency situations such as the one which arose in Iceland."”
Furthermore, tax and economic national policies are so related to national
sovereignty that they are considered as extremely sensitive areas within
the European integration project. It is extremely important to clarify the
competences of the EU regarding national rescue measures in response to
the financial crisis. The principle of non-discrimination should only be
applied and justified under EU/EEA law in cases where competences have
been transferred to the European level.'

The reconstruction of the economic and financial system of a country after a
systemic bank collapse, which is to be financed by the public treasury, is an area
that belongs to the competence of national governments. For this reason, it could
be argued that 1) the re-creation of Icelandic domestic banks after the crisis falls
outside the scope of EU/EEA law, and that 2) the principle of non-discrimination
of EU/EEA law does not come into play. ' In this process, all deposits in Iceland
were transferred in full to the new entities. Discrimination by nationality did
not occur. All European depositors were treated like Icelanders if they had the
deposits in Iceland. All Icelandic depositors were treated like Europeans if they
had the deposits in the UK/Holland. It can be held that discrimination followed
territorial reasons as depositors in Iceland and in Europe were deemed not to be
in comparable situations (the protection of branches in the UK/Holland does not

'® European Commission, Communication on state aid guidelines of 13 October. Press release. Doc.
1P/08/1495 Document available at

http://europa.cu/rapid/pressReleasesAction.do?reference=I1P/08/1495&format=HTML&xaged=08&la

nguage=EN&guilanguage=en

17 All these legal uncertainties were known to the UK financial authorities. See UK, Report of the
Financial Markets Law Committee April 2008 on banking reform and depositor protection
available at heep://www.fmlc.org/papers/Issuel33depprot.pdf and http://www.citysolicitors.org.uk/
FileServer.aspx?0ID=353&IID=0

'8 On the distribution of competences between the EU and Member States see European Parliament,
Report on the Treaty of Lisbon 20.2.2208 available at http://europa.cu/lisbon_treaty/library/index_
en.htm

Y This is the position defended by Professor Stefin Mdr Stefinsson in the Icelandic newspaper
Morgunbladid on the 12th, 13th, 14th and 15th January 2010. The following summary done by
the European Central Bank on the national measures adopted during the crisis does not contain one
single time the term “discrimination”. See Petrovic, A. And Tutsch R., National Rescue Measures In
Response To The Current Financial Crisis, European Central Bank. Legal Working Paper Series no.
8 /July 2009. Available at the website http://www.ecb.int/pub/pdf/scplps/ecblwp8.pdf
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have a systemic relevance to the Icelandic financial system which is the criteria
requested by the European Commission in the Irish case).?

It has to be remembered that, under EU Treaties, the principle of non-
discrimination applies only when the issues fall under the scope of EU law. The
same applies mutatis mutandis to EEA law. Does the territorial scope of the
Icelandic Emergency Act and the distinction between domestic deposits and
non-domestic deposits for the purposes of re-establishment of the new Icelandic
banks violate European Law? This is the key question when the Insurance Fund
goes bankrupt and the State must intervene with tax-payers money.

From a legal point of view it is possible to argue different pleadings, reaching
different conclusions. ?' It is unclear whether the principle of non-discrimination
by territory is a ground covered by EU/EEA law in extreme circumstances due to
the extreme seriousness of a world financial crisis and the collapse of the Icelandic
banking system.?” It is also unclear whether there is an influence of EU/EEA law
and a prohibition of indirect discrimination on territory when Member States
recreate their financial system after a systemic crisis.

3) The focus on the effectiveness on the Directive 94/19/EC only deviates the
attention from the real problem that falls outside the scope of EU/EEA
law. The ESA has recognised that the Emergency Act adopted by Iceland
was necessary for the preservation of economic and financial life in the
country: >

“The EFTA Surveillance Authority (ESA) presented its preliminary findings
in a letter dated 4 December 2009 on a complaint raised by a group of general
creditors of the Icelandic banks Glitnir bank, Kaupthing bank, Landsbanki Islands,
SPRON and Sparisjodabanki Islands. The complaint concerned actions by Icelandic
authorities on the basis of the so-called “Emergency Act” (Act No 125/2008). The
preliminary findings of ESA concluded that the provisions of the Emergency Act,
in particular as regards provisions giving depositors priority over other unsecured
creditors and various decisions of Icelandic authorities on the basis of the Act, are

2 European Commission, State aid Commission approves revised Irish support scheme for financial
institutions. Press release. Doc. IP/08/1495 , 13th October 2008 . Document available at htep://
europa.eu/rapid/pressReleasesAction.do?reference=1P/08/1495&format=HTML&aged=08&langua
ge=EN&guilanguage=en

1 On emergency measures see the article by Van Aake, A. and Kurtz, J., “Prudence or Discrimination?
Emergency Measures, the Global Financial Crisis and International Economic Law®, Journal of
International Economic Law, 2009, vol. 12, no. 4, pp. 859-894.

2 Petrovic, A. And Tutsch R., National Rescue Measures In Response To The Current Financial Crisis,
European Central Bank. Legal Working Paper Series no. 8 /July 2009. Available at the website
htep:/ fwww.ecb.int/pub/pdf/scplps/ecblwp8.pdf.

# See Opinion of the EFTA Surveillance authority on the Emergency Act No 125/2008. This Opinion
does not refer to the deposits in Icesave. From the website: http://eng.forsaetisraduneyti.is/news-
and-articles/nr/4072
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compatible with the provisions of the EEA-Agreement. ESA specifically states that its
preliminary findings do not deal with compatibility issues under EEA law regarding
the difference in treatment between domestic deposits and deposits held in branches
of Icelandic banks in other EEA States. The following is a brief summary of the main

considerations regarding the compatibility of the Emergency Act and measures there
under with EEA law:

a. Discrimination under Article 40 EEA: It is the preliminary finding of ESA that

the Emergency Act does not constitute direct discrimination on the grounds of
nationality, residence or the place where capital is invested, as the measures were
not expressly based on such grounds. As regards the claim that the measures amount
to indirect discrimination of other unsecured creditors and guarantee holders by
giving claims by depositors a higher ranking order than claims by other unsecured
creditors or guarantee holders, ESA argues that depositors on the one hand and
other unsecured creditors and guarantee holders on the other hand were not in
comparable situations with regard to the emergency measures. Consequently,
the equal treatment requirements of Article 40 EEA are fulfilled as regards the
Icelandic emergency measures.

. Non-discriminatory restrictions: ESA examines whether actions taken by Icelandic

authorities adversely affected the flow of capital. The letter examines whether the
changes introduced to the ranking order of unsecured credit claims against financial
institutions in insolvency proceedings might dissuade the provision of unsecured
credit by financial institutions to other financial institutions and consequently be
considered to be restrictive of the free movement of capital. In short, ESA takes
the view that, in principle, the coverage of the complaining banks was not affected
by the transfers of assets and, therefore, the measures do not constitute restrictions
to the free movement of capital under Article 40 EEA.

c. Justification: Although having reached the above conclusion, ESA examined, for

the sake of completeness, whether a hypothetical restriction on the free movement
of capital in the EEA would be justified. On this question, ESA concludes that
on the assumption that the measures were a restriction under Article 40 EEA
they would have been justified as safeguarding the functioning of the Icelandic
banking system. Moreover, that the emergency measures were proportionate to
the objective to remedy a genuine and sufhiciently serious threat to the domestic
banking system, the functioning of which constitutes one of the fundamental
interests of society.”

4) A final question still unresolved is the connection of the dispute with the

provisions of the European Directive on winding-up of credit institutions
and the principle of home country control that is the basis for the banking
directives. * Under this Directive, if a credit institution with branches

 European Parliament and Council Directive 2001/24/EC on the reorganisation and winding-up of
credit institutions. OJ L 125 of 05.05.2001.
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in other Member States fails, the winding-up will be subject to a single
bankruptcy proceeding initiated in the Member State where the credit
institution has its registered office (known as the home State) and will thus
be governed by a single bankruptcy law.

The UK and Holland not only disregarded the principle of universal jurisdiction
of Iceland in the winding-up procedures by adopting several unilateral measures;
they have also refused to approach the dispute by claiming directly the assets of
Landsbanki in the UK/Holland and asking a guarantee from Iceland just for the
rest. So the question still remains, why is a State guarantee for the full Icesave debt
needed? A quote from Martin Wolf, Chief Economist Commentator, Financial
Times:

“Asking a people to transfer as much as 50 per cent of GDP, plus interest, via a
sustained current account surplus is extraordinarily onerous. Against this, the UK
government argues that it is offering a lengthy grace period and an interest rate that is
close to the cost of funding for the UK Treasury. It also argues that as much as 90 per
cent of the repayment it seeks could come from liquidation of Landsbanki’s assets.

Yet the obvious answer to the latter point is this: if the assets of the bank are that
valuable, why not write off the debt, in return for the claims on these assets?“

Notwithstanding the value of all precedent arguments, the most serious
criticism from this author is the methodology used to solve this dispute which is
not based on the rule of law but rather on the rule of politics.

2.4. A constitutional crisis develops and a national referendum called

While the role of all actors involved in the collapse of the financial services
sector within Iceland and all criminal responsibility issues are researched by a
special prosecutor helped by the French/Norwegian expert and Member of the
European Parliament Mme. Eva Joly; it is important to remember that the Ice-
save dispute is a very complicated problem whose resolution affects the macro-
economic stability of the whole European financial system and the future of the
internal market of financial services.

The Icesave dispute has been referred to as one of the most important issues
ever debated by the Icelandic nation after the cod-wars with Britain. The early
diplomatic approach used in the autumn of 2008 ended in financial agreements
negotiated and signed by the Ministries of Finances of the three countries affected
during 2009. Two different agreements were signed by the Government and
presented to the Icelandic Parliament for approval; the Icesave 1 agreements (Bill

96/2009), approved in August 2009 but rejected by the UK and Holland, and
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the Icesave 2 agreements (Another Bill reforming the Bill 96/2009), signed in
December 2009 but never entered into force.””

The Financial Times covered this dispute in many articles. One economic
commentator, Jén Danielsson from the London School of Economics, summarises
well the events concerning the Icesave bills 1 and 2:

“The original deal

The original agreement between the three countries in June was too good to be
true for the UK and the Netherlands. They employed a professional negotiating
team achieving almost all of their demands against a politicised and inexperienced
negotiating team from Iceland. It is as if a local football team in Iceland was playing
Manchester United. It was, however, a pyrrhic victory.

The Icelandic government then attempted to ram this agreement through its
parliament last year, apparently on the basis of a 20 line press release, without
disclosing the actual agreement, citing confidentiality. When the government was
forced to provide more information, the flaws in the agreement became clear, with
legal and financial specialists identifying fundamental failings. Opposition to the
agreement has been significant and growing since then.

Responding to this, the Icelandic parliament in August attached preconditions to
the deal, such as limiting repayments to 6 per cent of gross domestic product and
reserving the right to challenge its obligations in a court of law. These preconditions
were accepted by a majority of the Icelandic parliament, but rejected by the UK
and Dutch governments who instead amended the previous agreement to include a
diluted version of some of the preconditions.

Icesave 2

Eventually, a much watered-down bill in line with the amended agreement was hotly
disputed and only narrowly passed parliament in December, but the president did
not sign it. Unless Iceland manages to reach a new agreement with the UK and the
Netherlands in the very near future, this Icesave bill is heading for a near certain
defeat in an Icelandic referendum next month.

Future settlements

At that point the future of the current Icelandic Government will be uncertain
and with parliamentary elections looming in the UK and local elections in the
Netherlands shortly afterwards, it is unlikely that any settlement will be reached for
the foreseeable future.”

% Summary of Icesave deals 1 and 2 as well as events from Jon Danielsson, Reader in Finance at the
London School of Economics, Icesave: A Potential Solution? Article post at the economic forum
in Financial Times on February 9, 2010 http://blogs.ft.com/economistsforum/2010/02/icesave-a-
potential-solution/
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While the Icesave dispute was pending during 2009, it is a fact Iceland was
provided with no further financial assistance by the International Monetary Fund
(IMF) which rejected further discussions on Iceland until the Icesave dispute
was settled with the terms requested by the UK and Netherlands. Following a
declaration of intent by the Icelandic Government concerning the payment of
the Icesave debt with interest, on 16 April 2010 the IMF agreed to complete
its second review under the stand-by arrangement for Iceland, extending the
arrangement and approving a US $160 million disbursement.”

While it is also a fact that the Icelandic Government and the Icelandic
Parliament have both accepted that Iceland will comply with its European
obligations, the agreements reached with the UK and Holland have raised deep
resistance and serious concerns in Iceland. Opponents argue that they have
been negotiated under duress, that they force Iceland to waive its economic
and legal sovereign immunity and they compromise seriously the economic and
environmental sustainability of the country. Defendants hold that, even if the
agreements are not perfect, it is essential for Iceland to move forward into the
path of European economic integration as the damage for non-signing is higher
than the cost of the agreements themselves.”

But all in all, the majority of Icelanders resented the diplomatic strategy
and the position taken by the UK and Holland during these negotiations and a
constitutional crisis without precedents opened the year 2010 as 23.3 % voters
requested the President not to ratify the second bill (Icesave 2) and to call for a
national referendum according to the Icelandic Constitution. On January 2010,
the President made a public declaration accepting this request.

In a referendum held on the 6™ March 2010, 134,397 voters rejected the
entry into force of the new Icesave legislation (Icesave 2) or 93.2 percent of those
who voted. Only 2,599 voters, 1.8 percent, wanted the legislation to remain in
force. As the situation stands today, the three governments have agreed to start
renegotiations in order to sign new Icesave agreements (Icesave 3). Following the
referendum, the group Indefence still campaigns for Iceland to honour this debt
but requests a reasonable agreement. **

2IME, Iceland: Staff Report for Second Review Under Stand-By Arrangement and Request for
Extension of the Arrangement, Rephasing of Access and Establishment of Performance Criteria, 20
April 2010. Doc. Available at http://www.imf.org/external/pubs/ft/scr/2010/cr1095.pdf

¥ This position is represented by Professor of Economics of the University of Iceland Pérolfur
Matthfasson who has contributed greatly to the debate in the Icelandic and even Norwegian media.
See, for instance, article from 2.2.2010 in the newspaper Aftenposten in Norway at htep://www.
aftenposten.no/meninger/article3497865.cce

28 See website www.indefence.is
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In the declaration of intent made to the International Monetary Fund on 16
April, the Government of Iceland promises to repay in full the cost of Landsbanki’s
Icesave deposits to the British and Dutch states, in addition to “normal” interest
rates. Opponents argue that the Government cannot compromise Icelandic
budget without the approval of the Parliament (Althingi).

2.5. Icesave in numbers

According to the group Indefence, these are the figures that we should take
into account when approaching this dispute.?’

UK and Dutch claims against Iceland: €3.91bn
Interest rate: 5.55%

Icelandic Population (the size of a small city in Europe): 317,000
Expected obligation per Icelandic family: €48,000 and interest of 2,000€ per year

Obligation as a percentage of Icelandic GDP : 50%

3. GAPS AND LACUNA OF THE INTERNAL MARKET OF FINANCIAL SERVICES IN EUROPE

the financial crisis and the Icesave dispute have casted light on several gaps
and lacuna of the internal market of financial services in Europe. Only now,
the deficiencies of the European financial system are painfully visible. The free
provision of financial services in other EU/EEA countries under the “home”
supervision rule has proved to offer a defective system of consumer protection
in the “host” countries. The internal market of financial services created in
Europe lacked a European supervisor/regulator and a lender of last resort. The
EU achieved the first part of the internal market in this sector but the rules
were not complete for emergency situations from a cross-border perspective. This
becomes evident when the financial sector of one country can quickly export
problems to the other EU/EEA depositors and create insolvency. In practice
we had a “federal” internal market for free movement of capital but without
the “federal” back up, collaboration and security procedures between European
regulators when financial risks and insolvency cases spread from one country to
another. No security rules, no obligations to coordinate and help, no lender of
last resort (we should think about the euro and the regulations of the Economic
and Monetary Union as a comparison). This second part, necessary for the
financial services, was never created because of the reluctance of some EU States
to go into a federal/centralised direction (principle of subsidiarity defended by
countries such Germany). EU institutions and Central Banks of Europe have
acknowledged this fact. It is a classic methodology to compare EU law with the
USA federal system. The EU chose to trust national regulators in a decentralised

#Tbid.
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system but the cross-border aspects were left as gaps and lacune of this internal
market plan.*

When the crisis hit Iceland and the Icelandic banks became insolvent in one
week.... there were simply no procedures available for this kind of emergency
situations. The UK had to resort to the use of a terrorist legislation because it
lacked proper legislation in cases of cross-border bank insolvency. Fundamental
and ethical issues that have pointed out by Ms. Eva Jolie and ]. Stieglitz in their
visits to Iceland still remain unresolved and prove that justice and fundamental
rights in the European market are a challenging, never-ending and sometimes
elusive task. The result is sad and bitter: nationalisation of what was originally
private debt, tax-payers are left to pay the bill while the EU insists that this
is strictly a bilateral issue between Iceland and the UK/Holland and while the
determination of the part of responsibility at international/European levels is
left unresolved (public/private institutions— European/national supervision
authorities).

During 2009 this author argued publicly that the EU not only has the right
to help in the solution of this dispute, it has the obligation to do so because it is
strictly related to the functioning and future of the internal market of financial
services, as the Brussels guidelines showed in November 2008." Without an
active EU role, Icelandic citizens feel that they have been left behind to pay the
final bill for the failures of the bankers and their own State and that the European
integration is not about solidarity for citizens but only about markets, finances
and economics. The sociological support necessary to bring them closer to Europe
and to the European legal, political and economical integration disappears. This
is clearly shown by the most recent surveys among the Icelandic population.*

4. FUNDAMENTAL RIGHTS AND ECONOMIC SUSTAINABILITY VS. STABILITY OF
THE INTERNAL MARKET OF FINANCIAL SERVICES

At the same time, it is almost a paradox that the EU has announced that the
protection of fundamental rights is a strong and renovated duty in the construction

¥ Andenas, M., Financial Markets in Europe: Towards a Single Regulator, Kluwer Law International,
2003; International Monetary Fund, Fonteyne, W., EU: From Monetary to Financial Union.
Overcoming the remaining hurdles to financial integration in Europe, June 2006. See also Garcia G.
and Nieto, M., Bankcrupcy and reorganisation procedures for cross-borders banks in the EU: Towards
an integrated approach to the reform of the EU safety net, working paper 16 December 2008 and also
in the Journal of Financial Regulation and Compliance (in press) available at http://fmg.Ise.ac.uk/
upload_file/1161_Nieto.pdf

' On the Brussels guidelines, see Annex 2 of this paper.

32 Eurobarometer. Survey no 73 2010 for the European Commission. Doc. IP/10/71 26.08.2010.
Doc available http://ec.curopa.cu/public_opinion/standard_en.htm
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and regulation of the internal market, especially after the entry into force of the
Lisbon Treaty which makes the EU Charter of Fundamental Rights legally binding
for all EU institutions and EU Member States when applying EU law.

While the protection of fundamental rights is strengthened in the new EU
Treaty, reality is far more complicated when national agendas and financial
interest collide as the recent Icelandic example of reconstruction after bank
collapse proves. As Icelanders have experienced, the use and abuse of economic
freedoms within the internal market, combined with a lack of proper financial
supervision and imperfect rules, can even lead to the violation of fundamental
rights of citizens and small nations.

Following the crisis, citizens have lost life-savings deposited in different
instruments created and promoted by the banks, jobs are lost on a permanent
basis, families struggle to pay inflation-indexed and foreign mortgages... and,
due to the duress exercised by the EU, UK and Holland, it seems that Iceland
has been deprived of direct access to justice before the ECJ or the EFTA Court
as the EEA legal order does not contemplate a direct action for such cross-border
disputes.®

The bitter lessons from the Icelandic crisis show that the rules on the
internal market on financial services, based on a neo-liberalist approach of weak
decentralised supervision that was taken to the extreme in Iceland, just freed
capitalism from its social responsibilities leaving the financial consequences of
the collapse for the citizens.* As Stieglitz has pointed out, markets are not at all
efficient when evaluating social justice and fundamental rights.” Markets respond
to numbers and economic data, not to justice, discrimination, fundamental
rights, nor to the economic sustainability of a country. Economic freedoms and
efficient markets do not carry per se justice.*®

Taking into account the lack of direct access to justice for Iceland and Icelanders
before the European Court of Justice/EFTA Court and the strong debates within
the society; one may look at the constitutional crisis and referendum in Iceland
as the result of a direct call from the citizens asking for fundamental rights, direct

¥ No EEA Court is competent on cross-border issues such as the Icesave dispute. The ECJ has
no competence over EFTA countrires. The EFTA Court has no competence over EU countries.
Agreement on the European Economic Area. Official Journal No L 1, 3.1.1994, p. 3; and EFTA
States’ official gazettes available at http://www.efta.int/content/legal-texts/eea and EFTA Court and
EFTA Surveillance Authority Agreement available at http://www.efta.int/content/legal-texts/esa-
eftacourt. See also Méndez-Pinedo, M-., EC and EEA law, Europa Law Publishing, 2009.

34 Conference of J. Steiglitz, University of Iceland, September 2009 at http://www.economicdisasterarea.
com/index.php/video/joseph-stiglitz-at-the-university-of-iceland-video/

% Steiglitz, J., Making globalisation work, Penguin Books, August 2006.

3 Sunstein, C., “Why markets don’t stop discrimination’, in: Free markets and social justice, Oxford
University Press, Oxford, 1997, p. 165.
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democracy, the rule of law and access to justice in the European legal order. A
call requesting that social justice and citizen s rights are taken into account in the

t.” Icelanders

present and future construction of the European internal marke
expected this from Europe because the criminal investigations still need a long

time to bring fruitful results.

5.SOCIAL CRITICSTO THE NEOLIBERALIST APPROACH TO CAPITALISM AND
GLOBAL JUSTICE ACTIVISM

What is interesting to note is that events in Iceland are strongly connected
to the global justice movement that is surging around the world.”®* A number of
Icelanders, maybe without fully realising it, simply requested a new agenda for
social justice and fundamental rights for the EU in the aftermath of the financial
crisis.” In this perspective, it can be held that the movement of global social justice
activism born in 1999 (Seattle) represented by activists/writers such as Susan
George® and Naomi Klein*' came to Iceland. But it is also worrisome for the
European integration that flags and banners against the EU are displayed during
some of the Icelandic regular protests. The latest survey done by Eurobarometer
in May 2010 showed how little support had the EU among Icelanders.*

6. ICESAVE METHODOLOGY AS AN EXCEPTION TO AND FAILURE OF THE EUROPEAN
LEGAL COOPERATION MODEL

This crisis has disrupted the functioning of the internal market in Iceland,
a member of the European Economic Area and a candidate country to the
EU. This crisis also proved that Europe is missing an historic opportunity to
show leadership in the reconstruction of the international financial system. In
opinion of the author, the concept of social justice is essential in the aftermath

%7 See Petersmann, E-U., Shaping Rule of Law Through Dialogue, Europa Law Publishing, Groningen,
2009, foreword on the development of a transnational rule of law based on the principles of justice
and respect for freedom, equality, and fundamental human rights.

*Foran, J. and Bhavnani, K-K., On the Edges of Development: Cultural Interventions, Volume 18 of
Routledge studies in development and society, Taylor& Francis, 2009, especially chapter 10.

3 On new social movements, justice and governance in Europe see Allegri, G., “New Social Movements
and the Deconstruction of New Governance: Fragments of Post-Modern Theories in Europuzzle®,
European Journal of Legal Studies, vol. 1, no 3, 2008, pp. 1-17 available at htep://hdl.handle.
net/1814/10212, and Hendry, J., “Governance, Civil Society & Social Movements. Re-Claiming
‘the Common’, European Journal of Legal Studies, vol. 1, no 3, 2008, pp. 1-12 available at htep://
hdl.handle.net/1814/10218.

40 George, S., Another Word is Possible if, Verso, 2004.

M Klein, N., The Shock Doctrine, Metropolitan Books, 2008.

42 Eurobarometer. Survey no 73 2010 for the European Commission. Doc. IP/10/71 26.08.2010.
Doc available http://ec.europa.cu/public_opinion/standard_en.htm
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of the financial crisis in Europe. European economic freedoms should not lead
to injustice. While Icelanders acknowledge the failure of the Icelandic state and
institutions concerning some essential issues, the solidarity of European nations
in the resolution of this dispute between Iceland, UK and Holland should not
be forgotten either. European law was created precisely to avoid this kind of
politically sensitive bitter disputes between European countries. The European
model offers integration through law and European integration should work first
of all in the benefit of all European citizens.

It is a sad fact that Iceland cannot solve this dispute before a European court
of justice in the framework of direct infringement procedures without the
consent of UK and Holland. However, the dispute might come before the EC]
or the EFTA Court in the framework of indirect proceedings related to national
litigation either in EU law or in EEA law. Access to justice in the Icesave dispute
is a paradigm of the failure of the EEA legal order which did never contemplate
a proper legal remedy for cross-pillar disputes (disputes between EFTA-EEA and
EU countries) due to the exclusive competence of the EC]J in the interpretation
of European law.”

It is also a sad fact that, from the time the Icesave agreements were presented to
the Icelandic Parliament and to the public in June 2009 until present, a majority
of Icelanders seem to have turned their back on the European integration model.
The situation can reverse in the future but the point needs to be made: Icesave
chosen methodology, excluding law and using politics, is a failure of the EEA legal
cooperation model. Contrary to EU law, EEA states do not have the obligation
to solve their disputes within the EEA framework.

7. CONCLUSIONS

While European integration was created to secure peace and solidarity between
nations in the benefit of citizens, the financial crisis, the national rescue measures
that followed and the methodology adopted to resolve the Icesave dispute challenged
1) fundamental principles of both the EEA and EU legal orders (ie: access to justice
for citizens and small states, the right to a fair and independent trial and the rule
of law v. diplomatic use of force); 2) new and fresh problems of the European
internal market of financial services (nationalisation of private debt incurred by
Landsbanki in the UK and Netherlands for economic and political reasons); and
3) most importantly for Icelanders, the principle of solidarity between European
nations as the compliance of European law jeopardises the sustainable economic
future of a small populated country (just the Icesave debt equals 48.000 € per
family without taking account of the rest of the debt left by the banks).

4 See Méndez-Pinedo, M-E, EC and EEA law, Europa Law Publishing, 2009.
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Iceland is the most dramatic example of a country brought to its knees by the
financial crisis. While the responsibility of the Icelandic banks and the Icelandic
State are not denied and were made public in the Report of the Parliamentary
Committee published on the 12" April 2010, the aftermath of the financial crisis
has shown 1) that nationalistic feelings and protectionism trends are still well
alive in Europe and 2) the European legal order can be left aside by diplomatic
intervention with little justification. The paradox is that European law still provides
the best framework for dispute resolution for States and citizens. Without the
European rule of law, disputes between States can degenerate quickly into bitter
negotiations confronting opposed financial interests and justified by different
national narratives. Why was a diplomatic approach deemed better than the
rule of law in this case? The European legal order can provide solutions to most
problems, softening extreme national perspectives and narratives in the interest
of both States and citizens. Why should we not look for a European solution to
the Icesave dispute based on the rule of law and justice for all parties involved?
Why does Iceland have to accept bilateral financial agreements under UK law,
waiving up sovereign rights such as access to courts?

What happens to the European integration project when citizens find
that Europe does not respond to their ideas and demands of social justice?
Unfortunately, the EU has become a sort of “collateral damage” of the Icesave
dispute in Iceland, resulting from a combination of unfortunate events such as
the world financial crisis; the failure of the Icelandic model of banking and State
supervision; and, last but not least, the diplomatic approach followed to solve
a legal dispute. The most bitter lesson of both the banking collapse and the
Icesave agreements looks much like the novel “Chronicle of a death foretold”
by G. Garcia Marquez, in the sense that Icesave killed the accession project of
Iceland to the EU as citizens lost their faith in the European legal order. The
quiet revolution of hope that Icelanders sparkled early in 2009 was left without
direct reply by the European institutions.

In opinion of the author, it is very important to look beyond the technical
details of the Icesave dispute as it affects the whole European integration process
and the place of Iceland and Icelanders in Europe. Reality affects life, society and
conflicts in a rich world made of facts and collective images to which law does
not escape. And here we could end with the quote referred in a book where the
nobel prize Garcia Marquez and his friend Plinio Apuleyo Mendoza discuss G.
Marquez’s novels: *

PA: “The way you treat reality in your books... has been called “magical realism”. I
have the feeling your European readers are usually aware of the magic of your stories
but fail to see the reality behind it...”

4 Apuleyo Mendoza, P. and Garcfa Mirquez, G., The Fragrance of Guava, Verso, 1983, p. 54.
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To which Garcia Mdrquez replies:

GM: “This is surely because their rationalism prevents them seeing that reality isn’t
limited to the price of tomatoes and eggs.’
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Annex 1 - Description of events according to the group Indefence
A complete collapse of the Icelandic banking system

“The autumn of 2008 will long be remembered in Iceland. During the first days of
October it became apparent that the three largest Icelandic banks were in grave danger of
collapsing due ro insufficient liquidity. Collectively, these three privately owned companies
accounted for about 85% of the Icelandic banking system. Among them was the Landsbanki
bank, responsible for the high interest Icesave accounts that had become very successful in
Holland and the United Kingdom. On Monday October 6th the government reacted urgently
by passing legislation, enabling the Icelandic financial service authority (FSA) to effectively
nationalize the banks if they were deemed to be on the brink of collapse. This was conceived
as an emergency measure to guarantee national security and permit the government to
maintain the financial infrastructure necessary to keep Icelandic society functioning through
the impending crash.

On that same day, Icesave depositors in Holland and the United Kingdom were unable ro
gain access to their funds, allegedly because of technical problems, but more likely because of
liquidity problems of Landsbanki. On Tuesday October 7th the Icelandic government seized
control of Landsbanki, which it deemed had gone beyond the point of no return. The next
day the British government invoked the Anti-terrorism, Crime and Security Act of 2001 to
[reeze the assets of Landsbanki, the Central Bank of Iceland and the Government of Iceland
in the United Kingdom. The aim of this draconian and unprecedented action was apparently
to protect the interests of British Icesave depositors. The Dutch government took similar, but
less stigmatizing, steps to freeze the assets of Landsbanki in Holland. A few days later all three
of the main Icelandic banks had collapsed. The terrorism stamp destroyed what little faith the
outside world had in many Icelandic businesses and blocked off numerous economic lifelines,
making it effectively impossible to transfer funds between Iceland and the outside world for
several months.

Ayear later, the Icelandic economy is still in a state of deep freeze, with a weak currency and
national debt and unemployment both soaring. Help is on the horizon from the International
Monetary Fund (IMF) and associated loans from many of Iceland’s neighbours and allies.
However, this help is currently being blocked by the British and Dutch governments, through
their considerable influence in the IME until the Icelandic state agrees to reimburse them
Jfor compensating British and Dutch Icesave depositors. The collusion of the IMF in this
blackmail has been publically acknowledged on many occasions by the Prime, Foreign and
Finance Ministers of Iceland and was admitted by Gordon Brown in the British Parliament
on May 6th 2009. As a result, the Icesave dispute has become one of the most serious political
and economic problems the Icelandic nation has faced since it became sovereign in 1944.
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Annex 2 - Iceland, Icesave and the EU — Chronology of events*

The EU and the Icelandic Government have held that the Icesave dispute
and the accession of Iceland to the EU are two separate issues. However, from a
political, economical and sociological point of view, they are linked together. It
is my conviction that the methodology chosen to solve the Icesave dispute has
affected the support of Icelanders for joining the EU during 2009 and 2010 as
Icelanders expected solidarity from the EU in spite of the failures of their own
political and economical elite.

October 2008

Financial crisis in Iceland and insolvency of the three main commercial banks
in a week. Relative to the size of its economy, Iceland’s banking collapse is the
largest suffered by any country in economic history. An Emergency Act is passed
and the three banks are put into liquidation while three new legal entities are
created to continue operations in Iceland. The liabilities of the Depositors” and
Investors Guarantee Fund (The Icelandic Fund) are called into question to
compensate depositors in Europe under Directive 94/19/EC.

November 2008

The Brussels Guidelines of 15 November 2008 are agreed between all parties
to solve the Icesave dispute. Iceland confirms that the Directive 94/19/EC has
been incorporated into its national legal order (which does not specify either
State guarantee of deposits nor State liability). It is also agreed that the resolution
would take into account the unprecedented situation of Iceland and enable the
restoration of its economy. However, the exact terms of the repayment of the
loan are not finalized at the time, and negotiations continue into 2009.

1. The Government of Iceland has held consultations with the EU Institutions and
the Member States concerned regarding the obligations of Iceland under the EEA
with respect to the Deposit Guarantee Directive 94/19/EC. All parties concluded
that the Deposit Guarantee Directive has been incorporated in the EEA legislation
in accordance with the EEA Agreement, and is therefore applicable in Iceland in
the same way as it is applicable in the EU Member States.

2. The acceptance by all parties of this legal situation will allow for the expeditious
finalization of negotiations underway concerning financial assistance for Iceland,
including the IME These negotiations shall be conducted in a coordinated and

# All information available at the Ministry of Foreign Relations website http://www.mfa.is/eu/, at the
Icelandic Parliament website www.althingi.is and the NGO Indefence website www.indefence.is.
InDefence is a grassroots organisation that was founded in October 2008. It organized a petition to
protest the use of the Anti-Terrorism Act by the UK Government against Iceland. This is the largest
petition in Icelandic history and the group handed in 83,300 signatures (quarter of the population)
to the British Parliament in March 2009.
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consistent way, and shall take into account the unprecedented difficult situation
of Iceland and therefore the necessity of finding arrangements that allow Iceland
to restore its financial system and its economy.

3. The EU and the EEA Institutions will continue to be involved and consulted on
this process.

January 2009

Following one week of intense but mostly peaceful protests in front of the
Parliament and strong pressure from the public as a result of the financial crisis,
the Government falls and a new coalition takes power (Social-Democrats and
Green-Left Party) while general elections are called.

26 April 2009

New parliamentary elections two-years ahead. New coalition of the Social
Democratic Alliance and the Left-Green Movement is formed with a simple
majority in the Parliament.

28 May 2009
The Minister for Foreign Affairs, Ossur Skarphedinsson, puts forward

a proposal for a parliamentary resolution on application for accession to the
European Union, at the Althingi Icelandic Parliament. This is in accordance with
the Government coalition co-operation statement from 10 May 2009. The Social
Democrats favour Iceland s accesion to the EU, the Left-Green oppose accession
but agree to start negotiations and organise a national referendum on the basis
of a draft accession treaty.

16 July 2009

The Parliament of Iceland votes in favour of applying for membership to the
European Union after a very difficult debate and with a simple majority. Among
the major parties represented in the Parliament, only the Social Democratic
Alliance (SDA) has consistently advocated Iceland’s membership in the EU.

23 July 2009

Minister for Foreign Affairs submits Iceland’s formal application for EU
membership to Carl Bildt, the President of the EU Council. Sweden announced
that it would prioritise Iceland’s EU accession process.

27 July 2009

Foreign Ministers of the European Union invite the Commission to prepare an
opinion on Iceland’s request to enter negotiations on accession to the European
Union.
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28 August 2009

Bill on State guarantee for Icesave loans passed as law by the Parliament of
Iceland (Act 96/2009 or Icesave 1).

This is a law regarding authorisation for the Minister of Finance, to issue
a State guarantee of the loans granted by the governments of the UK and the
Netherlands to the Depositors and Investors Guarantee Fund of Iceland, with
some reservations agreed by all political parties concerning the economic future
development of Iceland and protection against national bankrupcy.® These
safeguards were subsequently rejected by the UK and Netherlands so another
bill would be presented by the Government to the Parliament in December 2009
(Icesave 2).

September 2009

European Commissioner for Enlargement, Olli Rehn, presents a questionnaire
by the European Commission to the Icelandic Prime Minister, Johanna
Sigurdardottir. The questionnaire is to assess Iceland’s readiness to fulfil EU
membership obligations.

Spanish Foreign Minister visits Iceland to discuss the Icelandic application
and the membership progress. Spain holds the EU Presidency during the term
January-June 2010.

21 October 2009

The Icelandic Government submits answers to a Questionnaire from the
European Commission as part of ongoing preparations for Iceland’s application
for membership of the EU. The answers will form the basis for the Commission’s
opinion to the European Council regarding Iceland’s readiness for formal
candidate status.

2-4 November 2009

The Minister for Foreign Affairs appoints Ambassador Stefan Haukur
Johannesson to serve as Iceland’s Chief negotiator in the upcoming accession
negotiations with the European Union and nominates the Icelandic negotiating
team.

30 December 2009

Final acceptance by the Parliament of the second bill for a sovereign guarantee
for Icesave loans from October 19th 2009, amending Law No. 96/2009 (Icesave
2) with a simple majority.

% Further information from the Prime Minister’s Office concerning this bill can be found here: eng.
forsaetisraduneyti.is/news-and-articles/nr/3859
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2 January 2010

InDefence grass roots activist group meet with the President of Iceland to
deliver a petition signed by 56,089 Icelanders (23,3% of Icelandic voters). This
is the largest petition that has ever been delivered to the President of Iceland. To
give a better idea of scale, this is comparable to a petition signed by 11 million
UK or 3 million Dutch citizens.

Indefence group requests an Icesave agreement in reasonable terms, an
agreement that Iceland can pay in practice. The petition asks the President to
veto the highly controversial legislative bill (Icesave 2) on the grounds that it
poses a huge risk for the economic future of the Icelandic nation. The petition
states that all projections based on realistic assumptions about economic growth,
income in foreign currency, population growth and debt levels showed without
doubt that Iceland would be unable to meet the payments stipulated by the
Icesave loan agreements as set out in the disputed legislation.

5 January 2010

Icelandic President Olafur Ragnar Grimsson declares that he would not sign
the bill Icesave 2 and calls for a national referendum on the legal basis provided
by Article 26 of the Icelandic Constitution. The referendum is the first to be held
in Iceland since independence in 1944, and requires special legislation

24 February 2010

The European Commissioner for Enlargement and European Neighbourhood
Policy recommends to the Council of the European Union to start accession
negotiations with Iceland.

The Commission publishes its Opinion on Iceland’s application for
membership of the European Union in a Communication from the Commission
to the European Parliament and the Council (DOC COM (2010) 62).

6 March 2010

In a referendum 93% Icelanders vote against the entry into force of the second
bill on Icesave and less than 2% vote in favour. The message is interpreted by the
Government as voters rejecting the second Icesave agreement but still accepting
to reimburse the claim of 3.9€bn as the first Icesave bill is then still in force (the
one rejected by the UK and Holland).

March —April 2010

On 22 April 2010, the German Parliament approved EU accession talks
with Iceland. This is the first time that a national parliament has voted on the
application of an aspirant member of the EU, but the Bundestag adopted new
legislation to that end after the ratification of the Lisbon Treaty.
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Icesave negotiations must continue. Spanish Foreign Minister Miguel Angel
Moratinos, on behalf of the Presidency of the European Union, declares that the
Icesave dispute does not impact Iceland’s application.”” David Milliband, British
Foreign Minister, has reaffirmed the UK’s continued support for Iceland’s EU
application.”* Additionally, the Netherland’s Foreign Minister stated that while
the opening of negotiations will not be blocked by the Icesave dispute, it must
be resolved before Iceland’s accession.*’

On 8 March, new Enlargement Commissioner Stefan Fiile declares before the
European Parliament that the issue of whether Iceland should reimburse the UK
and the Netherlands €3.9bn lost by British and Dutch savers in the Icesave crash
is a bilateral one and should not affect the country’s EU accession prospects.”

On 14 April 2010 the vulcano Eyjafjallajokull resumes erupting after a brief
pause, this time from the top crater in the centre of the glacier, causing meltwater
floods and throwing volcanic ash several kilometres up in the atmosphere which
led to the closure of airspace over most of Europe.

On 16th April, the International Monetary Fund discloses that the government
of Iceland has promised to repay in full the cost of Landsbanki’s Icesave deposits
to the British and Dutch states, in addition to “normal” interest rates in a
declaration of intent. Following this declaration, the IMF board agreed to review
its economic stabilization program which enabled the disbursement of loans.

26 May 2010

The EFTA Surveillance Authority (ESA) sends a letter of formal notice to
Iceland for failure to comply with its obligations under the Act referred to
at point 19a of Annex IX to the EEA Agreement and Article 4 of the EEA
Agreement. In this letter, the ESA failing to ensure payment of the minimum
amount of compensation to Icesave depositors in the Netherlands and in the
United Kingdom provided for in Article 7(1) of the Act referred to a point
192 of Annex IX to the Agreement on the European Economic Area (Directive
94/19/EC of the European Parliament and of the Council of 30 May 1994 on
deposirguarantee schemes) within the time limits laid down in Article 10 of the
Act,Iceland has failed to comply with the obligations resulting from that Act,

4 Tcenews 9 January 2010. See
hetp://www.icenews.is/index.php/2010/01/09/skarphedinsson-and-moratinos-icesave-has-no-
impact-on-eus-treatment-of-application/

“Ibid.

# Euroactiv 19/3/2010. See

http://www.euractiv.com/en/enlargement/dutch-vow-not-block-iceland-s-eu-talks-news-358341

%0 Euroactive 09/3/2010. See
http://www.euractiv.com/en/enlargement/commission-icesave-doesn-t-prevent-iceland-starting-
accession-talks-news-322398
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in particular Articles 3,4,7 and 10, and/or Article 4 of the Agreement on the
European Economic Area. At the time of writing, the Government of Iceland has
still not replied to the formal notice.

1June 2070

A new poll is released by Gallup. To the question “Are you for or against
Icelandic entry into the EU?” 60 percent Icelanders said they are against, 14
percent have yet to decide and 26 percent are for.

17 June 2010

‘The European Council decided that negotiations should be opened for Iceland’s
accession to the European Union. The decision follows a positive opinion by the
European Commission in February 2010 on Iceland’s application.

6 July 2010

On 6th July 2010, Icelandic Ministry of Foreign Affairs Ossur Skarphedinsson,
Minister for Foreign affairs of Iceland, makes an official visit to Croatia. He
met in Zagreb with Gordan Jandrokovic, Minister for Foreign Affairs of Croatia
and Ivo Josipovic, President of Croatia. Mr. Skarphedinsson also visited the
Croatian Parliament and met with Luka Bebic, Speaker of the Parliament. In
their meeting the ministers discussed bilateral relations between the countries,
Iceland’s and Croatia’s application for membership of the EU and cooperation
within international organizations, e.g. the United Nations and NATO. Mr.
Skarphedinsson discussed the Icelandic economic programme and Iceland’s
cooperation with the IME At the end of their meeting the Ministers signed a
double taxation agreement between the two countries.

7 July 2010

The European Parliament backs Iceland’s application for EU membership
with some reservation due to the fishing of whales which is allowed in Icelandic
waters.

27 July 2010

Iceland’s accession negotiations with the European Union are formally opened
at the first intergovernmental conference Iceland-EU in Brussels.

28 July 2010

Norwegian news ABC Nyheter published its 28th July news a story describing
the position Barniers Michels, European Commissioner for the internal market
in the European Commission, on the opinion delivered by ESA and Icesave
case. The EU Commissioner’s declares that there is no legal provision for State
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guarantees of bank deposits in the European Economic Area (EEA). However,
the Commission considers, referring to the opinion of the EFTA Surveillance
Authority given in May, that Iceland is a special case due to the misimplementation
of the Directive and the risks taken by the Icelandic banking system as well as
a violation of the principle of non-discrimination in the different treatment of
domestic and non-domestic depositors.

Annex 3

Public opinion in Iceland regarding accession negotiations with the EU and joining the eurozone

Various polls have been taken on public opinion regarding starting
accession negotiations, joining the EU and adopting the euro, thus joining the
eurozone.’!

Date Poller Question Yes No | Unsure
.| Start negotiations 37% 8%
Adopt Furo 37% | 54% 9%
February 2006 Fréttablagio Join 34% | 42% | 24%
Start negotiations 260% | 15%
| 3]
September 2007 | Capacent-Gallup Join 30% | 18%
Adopt Euro 37% | 10%
i 0, -
February 2008 Fréttablagio 1 Jor %
More reasons than last year 73% | 38.1%
24 November 2008 | Fréttabladig Application 40% -
6] i 0, 0, 0
January 2009 Join 38% | 38% | 24%
m Application 40% | 60% -
March 2009 o Start negotiations 2% | 8%
iati 0, 0,
5 May 2009 Gl Start negotiations 21% | 12%
Join 39% | 3% | 22%

3! This chart and information is provided by wikipedia.org so the usual disclaimer applies concerning
this non-scientific sources.
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30 July 2009 Fréttabladid "% Start negotiations - 36% | 13%
4 August 2009 Capacent Gallup 1" Join 347% | 485% | 16.9%
15 September 2009 | Capacent Gallup " Join 327% | 502% | 17%

BifrGst University Research Join 29.0% | 54% | 17%
5 November 2009 Institute™

Start negotiations - 425% | 7%
28 February 2010 | Capacent Gallup ™! Join 33.3% | 55.9% | 10.8%
5March 2010 Capacent Gallup Join 244% | 60% | 15.5%
14 June 2010 MMR 7 Withdraw EU application? 24.3%
. Would Iceland benefit

26 August 2010 %%ﬂ?meter‘ ey g hersy | 20|

1. A Meirihluti hlynntur adild ad ESB, Samt6k idnadarins, 01.09.2005 (Icelandic)
2. N Iceland cool on EU membership, EU Observer, 02.22.2006

3. A Euro support in Iceland hits five-year high, SI( Samtdk idnadarins (Association

for Icelandic industry)), 09.11.2007 (Icelandic)

. N Majority of Icelanders Wants to Join EU IcelandReview, 02.26.2008

5. A Minnkandi dhugi 4 ESB-adild

6. M http://www.si.is/media/althjodlegt-samstarf/esb-almenningur-

panelkonnun-2009-01.pdf

. N “Meirihluti andvigur ESB”, Visir.is, 26 January 2009. http://visir.is/

article/20090126/FRETTIR01/140609051/-1

. N “Bourse - Poll: 64% Of Icelanders Favor Talks On EU Membership”.

Easybourse.com. 2009-03-09. http://www.easybourse.com/bourse-actualite/
marches/poll-64prc-of-icelanders-favor-talks-on-eu-membership-630187.
Retrieved 2009-07-22.

. A Mikill meirihludi vill vidredur RUV, 5.06.2009
10.
11.
12.
13.

A Majority for EU application

A Most Icelanders opposed to EU membership
A Fleiri andvigir en hlynntir ESB-adild

A 29% vilja ganga { ESB
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14. A Kénnun: ESB yrdi kolfellt i kosningum

15. A Pressan.is | Ny kénnun Bendasamtakanna: Meirihluti svarenda andvigur adild
ad ESB / 33% hlynntir

16. A Gallup poll for SI

17. Markads- og midlarannséknir (MMR) framkvemdu kénnunina fyrir vefsiduna
Andriki.is at http://www.mbl.is/mm/frettir/innlent/2010/06/14/meirihluti_vill_
draga_umsokn_um_adild_til_baka/

18. According to Eurobarometer, the survey shows that public support for EU
membership is low in Iceland: only19% of respondents in Iceland believe it
would be a good thing and 29% believe their country would benefit from EU
membership. Respondents in Iceland are, for the moment, quite reluctant to
accede to the European Union.
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Abstract

The purpose of the paper is to present the content of the right to good administration, which
is regulated in Article 41 of The Charter of Fundamental Rights of the European Union as
one of the fundamental rights. At the beginning, the paper explains the status of the Charter
in the legal order of the EU as since the entrance into force of the Lisbon Treaty it has been
legally binding. Next, it refers to the personal scope of the Article 41 — that is who is entitled
and obliged by its provisions. The most important part of the paper focuses on determining
the substance of particular elements of the right to good administration, namely: the right to
have his or her affairs handled impartially, fairly and within a reasonable time, the right to
be heard, the right to have access to his or her file, the obligation of the administration to give
reasons for its decision, the right to compensation for damage caused by EU institutions or by
its servants and the right to write to EU institutions in one of the languages of the Treaties.

Keywords: right to good administration, the Charter of Fundamental Rights of the EU,
access to file, statement of reasons, right to be heard, correspondence with EU institutions.

1. INTRODUCTION

The individuals are weaker parties in administrative proceedings because
administration disposes of administrative power. To compensate this
disproportion, it was necessary to give individuals particular guarantees which
would help them to protect their rights and interests. Therefore, the right to
good administration was granted.
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In the legal system of the EU, the right to good administration was regulated
in Article 41 of the Charter of Fundamental Rights of the EU' (later: the Charter
or the CFREU). However, it does not constitute zovum because certain elements
were developed in the case-law of the Court of Justice of the EC/EU? or have
their source in the Treaty on the Functioning of the European Union® (later: the
TFEU) and in the Treaty on European Union* (later: the TEU).

2. LEGAL STATUS OF THE CHARTER OF FUNDAMENTAL RIGHTS AFTER ENTRY INTO
FORCE OF THE LISBON TREATY

The Charter of Fundamental Rights is a very important document respecting
individuals’ rights in the European Union. The representatives of the European
Parliament, the European Commission and the Council of the EU officially
proclaimed it on the 7th of December 2000 during summit in Nice. However,
it was not legally binding and it was only an inter-institutional agreement. In
the meanwhile, the Court of Justice invoked the Charter in its judgments several
times’.

The change of status of the Charter in legal order of the EU was caused by the
entry into force of the Lisbon Treaty. On the basis of Article 6 paragraph 1 of the
TEU Charter acquired the same status as Treaties which means that it has been
incorporated into primary law of the EUC.

It should be mentioned that such a status of the Charter has certain legal
consequences. Firstly, its provisions take precedence over conflicting regulations
of the national law. Secondly, the violation of the Charter’s legal norms by
secondary legislation acts (regulations, directives and decisions) can lead to
annulment of the latter based on Article 263 of the TFEU. Thirdly, the provisions
of the CFREU have direct effect which means that individual can invoke rights
followed from the Charter before the courts and administration, on condition
that these rights are precise, clear, unconditional and they do not remand any

! Official Journal of the EU, C 83, 30.03.2010, pp. 389-403.

* After coming into force of the Lisbon Treaty name of the Court of Justice of the EC was changed
to the Court of Justice of the EU. The Court of Justice of the EU comprises of the Court of Justice,
the General Court and the Civil Service Tribunal.

3 Official Journal of the EU, C 83, 30.03.2010, pp. 47-200.

# Official Journal of the EU, C 83, 30.03.2010, pp. 13-46.

> See e.g. Case C-540/03, European Parliament v Council of the EU, ECR 2006, p. I-5769, para. 38
and Case C-244/06, Dynamic Medien Vertribes GmbH v Avides Media AG, ECR 2008, p. I-505,
para. 41.

¢ See M. Muszyniski, Karta Praw Podstawowych po Traktacie lizboriskim. Charakter prawny i granice
zwiqzania (The Charter of Fundamental Rights After the Lisbon Treaty. Legal and Binding Character),
Przeglad Sejmowy, 1/2009, s. 59. p. 61. The author argues that the Charter has the status of primary
law de facto rather than de iure.
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additional measures, either national or the EU’. Fourthly, legal norms of the
Charter may be applied indirectly®. As it is known, the national courts are
obliged to interpret the national legislation in accordance with the law of the
EU. Now, the Charter is part of the EU law and it means that national law must
be interpreted in accordance with its provisions. Lastly, the Court of Justice of
the European Union safeguards compliance with the Charter’s provisions’.

3.THERIGHTTO GOOD ADMINISTRATION IN ARTICLE 41 OF THE CHARTER — GENERAL
DESCRIPTION

The catalogue of protected rights in the Charter is very wide and modern in
comparison to the other acts defending human rights (e.g. the Convention for
the Protection of Human Rights and Fundamental Freedoms) because it was
developed later. As a result the progress which had been made in the field of
human rights was taken into consideration'. Among these fundamental rights
there is a right to good administration which was codified thanks to the efforts
and activity of the European Ombudsman, Jacob Soderman''.

The right to good administration is regulated in Article 41. It refers to different
guarantees which can be used by individual during administrative procedure
and consequently is divided into four paragraphs. According to paragraph 1
every person has the right to have his or her affairs handled impartially, fairly
and within a reasonable time by institutions, bodies, offices and agencies of the
EU. In paragraph 2 it is stated that this right includes: a) the right of every
person to be heard, before any individual measure which would affect him or her
adversely is taken, b) the right of every person to have access to his or her file,
while respecting the legitimate interests of confidentiality and of professional
and business secrecy and ¢) the obligation of the administration to give reasons
for its decisions. Next paragraphs (3 and 4) of Article 41 regulate the right to

7 K. Kowalik-Bariczyk, M. Szwarc-Kuczer, Traktat z Lizbony - reforma czy jej pozory? (The Lisbon Treaty
— Reform or Its Simulation?) , Studia Prawnicze, 1/2008, p. 23. Compare M. Jezewski, Karta Praw
Podstawowych w Traktacie Reformujgcym Unii Europejskiej (The Charter of Fundamental Rights In the
Treaty Reforming the EU) [in:] C. Mik, K. Galka (ed.) Prawa Podstawowe w prawie i praktyce Unii
Europejskiej (The Fundamental Rights In the EU Law and Practice), Toruni 2009, p. 28 and 29.

8 A. Wyrozumska, Karta Praw Podstawowych — polskie obickcje (The Charter of Fundamental Rights —
Polish Objections), Sprawy Miedzynarodowe, 4/2007, p. 63.

? Ibidem.

19 V. Matsokina, Karta Praw Podstawowych Unii Europejskiej a Europejska Konwencja o Ochronie Praw

Czlowicka i Podstawowych Wolnosci (The Charter of Fundamental Rights of the EU and the Convention

for the Protection of Human Rights and Fundamental Freedoms) [in:] A. Wrdbel (ed.) Karta Praw
Podstawowych w europejskim i krajowym porzadku prawnym (The Charter of Fundamental Rights In
the European and National Legal Order) , Warszawa 2009, p. 194.

"' B. Grzeszick, Das Grundrecht auf eine gute Verwaltung — Strukturen und Perspektiven des Charta-

Grundrechts auf eine gute Verwaltung, Europarecht, Heft 2/2000, p. 164.
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compensation for damages caused by the EU’s institutions or its officials and the
right to correspondence in one of the languages of the Treaties.

The content of Article 41 replicates both the case-law of the European Courts'?
and provisions of the Treaties'. In case-law have been formulated and developed:
right to be heard", right to access to file as part of right to defend', obligation
of care', the right to have decision within a reasonable time', obligation to
give reasons for decisions'®. Wording of the latter comes from Article 296 of the
TFEU. The source of the right to write to the institution in one of the languages
of the Treaties can be found in Article 24 paragraph 4 of the TFEU whereas the
right to compensation for damage caused by the EU’s institutions or its servants
is equivalent to Article 340 of the TFEU.

It seems that Article 41 has general character because it guarantees only
basic procedural rights' which should protect individuals’ rights and interests
in situation when institutions, bodies and agencies of the European Union
take an administrative action against individuals®. Therefore, the right to good
administration cannot be limited to Article 41. Its provisions determine only
fundamental guarantees which are immanent and essential part of the right to
good administration.

4. THE ENTITLED PERSONS PROVIDED BY ARTICLE 41

The right to good administration is situated in Chapter V of the Charter titled
“Citizens’ Rights”. However, it does not limit the range of entitled persons to the
citizens of the EU because Article 41 is addressed to each person regardless of
citizenship. The right to good administration is a fundamental right so it cannot

12 For example Case C-269/90, Technische Universitit Miinchen v Hauptzollamt Miinchen-Mitte,
ECR 1991, p. I-5469 and Case T-167/94, Nolle v Council of the EU and Commission of the EC,
ECR 1995, p. I1-2594.

13 See J. Mendes, Good Administration in EU Law and the European Code of Good Administrative
Behaviour, EUI Working Papers, 09/2009, p. 4.

14 Case C-32/95 P, Commission v Lisrestal, ECR 1996, p- 5373, para. 21.

15 Case T-30/91, Solvay SA v Commission of the EC, ECR 1995, p. II-1775, para. 59.

16 Case C-255/90 P, Jean-Louis Burban v European Parliament, ECR 1992, p. I-2253, para. 7.

17 Case C-282/95 B, Guérin automobiles v Commission of the EC, ECR 1997, p. I-1503, para 37.

18 Case 222/86, Unectef v Georges Heylens and others, ECR 1987, p. 4097, para. 15.

1 Compare A. Jackiewicz, Prawo do dobrej administracji jako standard europejski (The Right to Good
Administration As European Standard), Torun 2008, p. 58.

20 M. Lais, Das Recht auf eine gute Verwaltung unter besonderer Beriicksichtigung der Rechtsprechung des
Europiischen Gerichtshofs, Zeirschrift fiir Europarechtliche Studien, Heft 3/2002, available online at:
www.archivjura.unisaarland.de/projekte/Bibliothek/text.php?id=179 .
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treat individuals variously?'. Sometimes could happen that the citizen of third country
can be participant of administrative procedure before administration of he EU*.

The right to good administration can be enjoyed by legal persons. It would
be irrational to exclude the legal persons from the range of entitled because
according to Article 43 of the Charter they have the right to refer to the European
Ombudsman cases of maladministration in the activities of the institutions,
bodies, offices or agencies of the EU. The European Ombudsman, who deals
with complaints about maladministration, decides whether the right to good
administration has been violated or not*.

It can be concluded that the persons entitled are natural as well as legal
persons. However, the personal scope of Article 41 is not as broad as to include
all individuals as some of its provisions predict additional conditions to be met
when natural or legal person invoke one of the procedural rights.

In Article 41 paragraph 1 is used term “his or her affair” which could mean
that the right to have affairs handled impartially, fairly and within a reasonable
time is addressed only to parties to administrative proceeding. However, in the
light of the aim of the regulation and the case-law?* third person cannot be
excluded from the range of entitled”. Therefore, the right to impartial, fair and
timely treatment refers to the individuals who have their own interest in affair.

The right to be heard refers to person, towards whom individual measures
which would affect him or her adversely were taken. “Adverse effect” means that
decision causes negative consequences for individual e.g. the obligation to pay
financial penalty. Individual measure must not be addressed to person, who
invokes the right to be heard, but it must affect this person adversely*. Therefore,
this procedural right can be enjoyed not only by addressee of measure but also by
third person, when it affects his/her rights or interest adversely.

In relation to the right to access file some languages versions (e.g. English,
Polish, Spanish, Italian, Estonian, Hungarian and Lithuanian) of the Charter use
the term “his or her file”. However, in other languages versions of the CFREU

21 M. Lais, ap.cit., Paragraph: Grundrechtsberechtigung, and A. Jackiewicz, Prawo do dobrej administracji
w Swietle Karty Praw Podstawowych (The Right to Good Administration In the Light of the Charter of
Fundamental Rights), Pafistwo i Prawo, 7/2003, p. 70.

22 P. Sander, Von der good governance zum Recht auf eine gute Verwaltung Verfahrensgrundrechte in
Europa, Krems 2005, p. 32.

# M. Lais, op.cit., Paragraph: Grundrechtsberechtigung.

24 See Case T-167/94, Nélle v Council of the EU and Commission of the EC, ECR 1995, p. 11-2594,
para. 76.

» K. Kanska, Towards Administrative Human Rights in the EU. Impact of Charter of Fundamental
Righrs, European Law Journal, Volume 10, No. 3, May 2004, p. 310.

6 K. Katiska, op.cit., p. 316.
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(e.g. German, French, Czech, Slovak, Danish and Bulgarian) it is predicted that
individual has the right to access to the files, if they concern him or her”. Therefore,
it is difficult to determine, whether the right to be heard is addressed only to party
to the administrative proceeding — because it is her/his file - or can be enjoyed by
both parties to administrative procedure and third persons, if file concerns them.

The obligation of the administration to give reasons for its decisions concerns
the person, to whom the decision is addressed. Person who has been suffered
damage caused by the EU institutions or its officials can invoke the right to
compensation for damages.

It must be noted that the right to correspondence in the light of Article 52
paragraph 2 and Article 24 paragraph 4 of the TFEU is addressed only to EU

citizens®®.

The EU Member States are not able to invoke the right to good administration
based on Article 41 of the CFREU in relations with EU because it refers to
relations between individuals and the EU?.

5. 0BLIGED ENTITIES PROVIDED BY ARTICLE 41

According to Article 41 institutions, bodies, offices and agencies of the EU
are responsible for applicant of its provisions. Article 13 of the TFEU lists the
seven institutions: the European Parliament, the European Council, the Council
of the European Union, the European Commission, and the Court of Justice of
the EU, the European Central Bank and the European Court of Auditors. In
the light of Explanations relating to the Charter® the term “bodies, offices and
agencies of the EU” should be referred to all authorities established on the basis of
the Treaties or the acts of secondary legislation.

In Article 51 paragraph 1 of the Charter it is predicted that its provisions are
addressed to the institutions, bodies, offices and agencies of the Union with due
regard to the principle of subsidiarity and to the Member States only when they
are implementing Union law. Therefore, the question is raised - is Article 41
addressed to the bodies of Member States when they are implementing EU’s law
- because the Charter keeps silence on this point. There is no consistent point of
view in the literature in relation to this question. Some writers claim that Article

¥ Compare H.D. Jarass, Charta der Grundrechte der Europiischen Union. Kommentar, Miinchen
2010, pp. 333 and 334.

28 See more K. Kariska, op.cit., p. 321 and H.D. Jarass, op.cit., pp. 337 and 338.

# See more R. Bauer, Das Recht auf eine gute Verwaltung im Europiischen Gemeinschafisrecht, Frankfurt
am Main 2002, pp. 141 and 109-110.

3% Explanations relating to the Charter were initially provided by the Presidium of the Convention
which drew up the Charter. See Official Journal C 303, 14.12.2007, pp. 17-35,
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51 paragraph 1 has a horizontal character so it should be applied with reference
to all provisions of the Charter. It means that, even if Article 41 does not refer
to Member States implementing the EU law, it should be accepted that they are
obliged entities®'. However, other writers argue that if Article 41 does not regulate
clearly that issue, it should be assumed that Member States implementing the
EU law are not obliged to observe the right to good administration®.

In my opinion Article 41 paragraphs 1 and 2 obliges the Member States
implementing Union’s law because the right to good administration is a
fundamental right and as such it should be guaranteed at all levels. However, the
paragraphs 3 and 4 are addressed only to institutions of the EU._

6. THE RIGHT TO IMPARTIAL, FAIR AND TIMELY TREATMENT

In accordance to Article 41 paragraph 1 of the Charter every person has the
right to have his or her affairs handled impartially, fairly and within the reasonable
time by the institutions, bodies, offices and agencies of the Union. Impartial, fair
and timely treatments are very crucial features of the administrative procedure
which influence relations between individuals and administration and build
individuals’ confidence in administration®.

Impartiality means that actions are free of pressure, partiality or interest®® and
implies “absence of discrimination™®. Impartiality requires that administration
does not act arbitrarily. Moreover, there should be no doubts to objectivity of
officials who take part in decision-making process”. Their actions cannot be
determined by personal, family, financial and national interest and must be
free of political influences. Otherwise the official cannot take part in further
proceeding and must be excluded®.

Article 41 paragraph 1 requires fair treatment by the institutions, bodies,
agencies of the EU. It is the effect of the European Ombudsman’s activity, who
has postulated that all citizens should have the right to have their affairs handled

! See more R. Bauer, op.cit., p. 142 and M. Lais, op.cit., Paragraph: Grundrechtsverpflichtung.

2 See H.D. Jarass, op.cit., pp. 325 and 327.

» R. Bauer, op.cit., p. 142.

3 M. Szydto, Prawo do dobrej administracji jako prawo podstawowe w unijnym porzqdkeu prawnym (The
Right to Good Administration as Fundamental Right In the Union’s Legal Order), Studia Europejskie,
1/2004, p. 95.

% Ibidem.

36 J. Ponce, Good Administration and Administrative Procedures, Indiana Journal of Global Legal
Studies, Volume 12, Issue 2, Summer 2005, p. 567.

% H.D. Jarass, op.cit., p. 329.

% G. Krawiec, Europejskie prawo administracyjne (The Europe