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Foreword

The Proceedings ‘Contemporary Legal Challenges:-EHungary —
Croatia’ are the results of a successful and frugboperation between
the respective faculties of law in Osijek and P&dsch was established
within the framework of the SUNICOP project (Strémening
University Cooperation Osijek — Pécs). The Proaegslirepresent the
top efforts made by Croatian and Hungarian scientis the purpose of
creating a common regional research area in thek diglaw, which was
one of the main objectives of the project. The enhof the Proceedings
covers a wide range of current issues falling thi scope of different
legal disciplines and the number of authors and ttantributions (i.e.
70 authors and 33 contributions) as well as thditgubereof show that
the cooperation between the two cross-border fiasulhas indeed
strengthened in comparison with the year 2011, wthen previous
proceedings were published, which marked the cadiopleof the
EUNICOP project (Establishing University Cooperatiosijek — Pécs).
Therefore, the publishers and the authors desemne gincere
congratulations. In less than a year, Croatia lieduled to become the
28" member state of the European Union. During theigeacy of the
EU, Hungary played a key role in finishing EU — @ia accession
negotiations. In February 2012, the Hungarian Bawint was among
the first ones to ratify the Treaty of Accessiortte Republic of Croatia
to the European Union. Hungary and Croatia, asneighbouring and
friendly states, will also develop their futureatns on their common
European path. In such context, there is still madm for cooperation
in the field of legal science. The application odfetacquis
communautaire in practice is one of the challenges for further
comprehensive legal analyses, since the harmamisatia legal system
with the acquis is not sufficient for the realisation of itatio legis. In
times of economic crisis and frequent attacks omensal values such
as human dignity, freedom, equality and solidatity role of scientists
in improving the function of the legal system ai fprotection of
fundamental human rights and freedoms is becomimgeasingly
important. Hence, future both individual and grosqudy visits of
Hungarian and Croatian scientists in the fieldao¥ Ishould be directed
in that way. Their previous cooperation awakensingptn. By
supporting and co-financing projects of the twoufdes of law within



the Hungary — Croatia Cross-Border Cooperation Rroge, the

European Union has given a chance to both OsijekRéts to assert
themselves as regional centres of legal scienceelahresults, including

these Proceedings, are certainly encouraging amdar an excellent
foundation for future scientific endeavours alohg tvay of promotion

and affirmation of European values.

Zagreb, 5 August 2012
Prof.dr.sc. Ivo Josipoti
President of the Republic of Croatia
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Preface

Human activities are becoming borderless and tip@itance of the role
of law in this area is unquestionable. Contempotagal challenges
obviously raise different and at the same time Isinproblems clearly
and manifestly apparent in each state in varialddiof law. In order to
govern the legal effects of globalization, cooperahas no alternative.
It entails the approximation of legal regulatiorsd aestablishes joint
operations in order to solve, among others, crosddr issues and
matters having EU relevance.

Projects of cooperation between two neighbourirmlfees (Pécs and
Osijek) represent a bridge to a new and improvey @faconducting
research. That is why the Faculty of Law, Univgrsif Pécs and the
Faculty of Law of Strossmayer University have fouhdhevitable to
continue common research and student exchange aonogr
institutionalized by EUNICOP project, in the franmk of SUNICOP
(Strenghtening UNIversity Cooperation Osijek — Pécs, SUNICOP
HUHR/1001/2.2.1/0003) project. SUNICOP, similarty EUNICOP, is
a one-year-long common research and curriculumldpreent project
being co-financed and supported by the EuropeamrUtiirough the
Hungary-Croatia IPA Cross-border Co-operation Pangne and by the
two participating law faculties. The SUNICOP prajés operated in
various interrelated areas and through differetivides. One of these
activities was the conference called ‘Contempotaggal Challenges:
EU — Hungary — Croatia’, organized by the Faculfy Law of
Strossmayer University on 16-18 February 2012. ddrderence, where
knowledge gained during the joint research acéisitwas shared,
successfully brought together researchers, anduafields of law were
dealt with.

This volume contains all contributions written gorésented in English
during the conference. Two additional volumes, Wwhioclude the
Hungarian and Croatian versions of all conferencatenals, are
published on the website of the project as well.

Pécs — Osijek, 13 July 2012
The editors
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Antal Visegrady
lvana Tucak

Hungarian and Croatian legal culture

The present paper endeavours to present the conamdndifferent
features of the legal cultures of the two countri¢ésngary and Croatia
have a common past. They established and stayadcommonwealth
for more than eight centuries (1102-1918). In tl¢h2century, they
struggled under communist regimes. Today, one erhithas joined the
European Union and the other is on the verge afrgiit.

1. The notion of legal culture

Between culture and law there is continuous intemacand manifold
interconnectior, which may be summed up in two fundamental
propositions: firstly, law constitutes a componehthe culture of the
given society and secondly, there is no law orllsgatem that is not
permeated by the culture of the society. Legalucelthas developed
through history just like political culture, ands itharacteristics and
realization have been influenced, moreover, shéyyettie lattef’ Legal
culture always stands between tradition and innownat The
development of legal culture is a long-term procesgsch does not only
imply organic growth, but also the task of fostgrthe existing culture.
Therefore, legal culture does not merely mean agitoer to the values
that have developed, neither does it mean changedmsake of change
only 2 Elements of legal culture include:

a) written and living law,

b) institutional infrastructure (court system, legedfiession),

c) legally relevant models of conduct (e.g. litigajiamd

" Dr. Antal Visegrady, DSc, professor, DepartmenPhflosophy of Law and State,
Pécs, visegrady.antal@ajk.pte.hu
* Ivana Tucak, PhD, assistant professor, Departroéritegal Theory, Osijek,
itucak@pravis.hr
! Cf. e.g., Max Ernst MayeRechtsnormen und KulturnorméBreslau, 1903) p.
24.; Karl M. FezerTeilhabe und Verantwortun@g/iinchen, 1986) p. 22. et seq.
2 Giovanni Tarello, ‘Alteggiamenti dottrinali e mutenti strutturali dell’
organizzazione guiridicat¥ateriali per una storia della cultura guiridic¥ol. XI.
No. 1. guigno 1981. pp. 157-166.
3 Heinz Schaéffer, ‘Tarsadalmi kérnyezet és jogi kdt [Social Environment and
Legal Culture], 2Magyar Jog(1996)
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Antal Visegrady- lvana Tucak

d) legal consciousne$s.
From a certain aspect, legal culture can be dividéa external (lay)
and internal (professional) legal culture.Another approach speaks
directly of legal subculturesit mentions as an example that persons
refusing army service for reasons of consciencecarwicted by the
courts in Northern and Southern Norway, while tlaeg acquitted in
Western and Central Norw&yorldwide, one may distinguish between
regulative(Euro-Atlantic)andorientativelegal cultureg.

2. Themain historical characteristics of Hungarian legal culture

The legal cultures of the societies of the Eastemh Central European
region were also mainly of regulative charactethalgh during their
history some features of orientative legal cul@ls® became mixed into
them. This may be explained by two reasons. Omiigehand, the legal
systems of this region had strong regulative femtiun some respects,
for example, with regard to the inclination to ddte, especially in
Hungary. In other respects, however, the willingnts evade the law
did not simply exist for centuries and exists eweday but it also
became an accepted form of behaviour in legal @iltdlthough the
idea of the rule of law had an impact on royal lamaking — as proven
by Hungarian legal history — until the beginningfué 16" century royal
law-making practically created legal rules lastordy for the length of
the reign of the king. Until the Yécentury neither court judgments nor
charters referred to statutes, but to the anciastom of the country
(antigue regni consuetudo). This circumstance tideHungarian legal
development — together with legal culture — fromsteen legal systems
to some extent, later re-raising the question efrtéed for adaptatidh.

In Hungarian legal culture, the social standinghef court and, together
with it, of the judge has remained ambivalent. #svonly in 1869 that
the Hungarian judicial organization was separatedmf public
administration and, at the same time, the indepselef the judiciary

4 Cf. A. VisegradyA jog- és allambélcselet alapjéiroundations of the Philosophy
of Law and State] (Budapest — Pécs, Dialég Campadd2001) p. 11.
5 Cf. Lawrence M. Friedmarb,aw and SocietgPrentice Hall, N.J. 1977) p. 76.
& Adam Podgérecki, ‘Dreistufen-Hypothese iiber diekgimkeit der Rechts’ in E.
Hirsch-M. Rehbinder (Hrsg.):Studien und Materialen zur Rechtssoziologie
(KéIn/Opladen, 1967) pp. 40-43.
" K. Kulcsar,JogszociolégigLegal Sociology] (Budapest, 1997) pp. 137-147.
8 Kulcsar: op.cit. n. 7.
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Hungarian and Croatian legal culture

as a principle was laid down by statute. On thelwared, the role of the
judge has never become so significant and pressgio Hungary as it
has, for example, in common law systems of lawil@nother hand, the
inclination to litigate manifested in Hungarian dégulture indicates the
importance of the court as the institution paratipg in the resolution
of legal disputes. In the ‘socialist’ era, unreged legislation became a
dominant feature, the number of bureaucratic tggall instruments of
symbolic and technical nature started to increasekty, and as a result
of the above — normativity was pushed to the bamlkapl. All this led to
a significant decrease in the social prestige oV Bnd the legal
profession, which was further damaged by artifigiglenerated show
trials serving political purposes.

3. Hungarian legal culture after the democratic political
transformation

3.1. Written and living law

Looking at the historical past we must considerguestion whether the
changes within institutional and political culturese a result of
continuity or discontinuity. In Hungary the follomg spheres may be
differentiated:

- the political institutionsdiscontinuity a revolutionary new system

of government,

- the legal systentontinuity®
Within this field, special attention must be paidthe famous decision
of the Constitutional Court (1992), which amongsteo things laid
down clear statements in the sphere of what becontesf law and the
legal importance of a change of regime.

The classification of Hungary under the rule of lasvboth a
clarification and a policy at the same time. TheleRaf Law is
established when a Constitution truly and uncoadilly is put into
practice. A legal change of regime is only possiiflemade
compatible with the country’s Constitution and ke tsame way, in
the field of legislation, the whole legal systemsh#& be in
concordance. Not only the provisions of law bubale operation of
government organizations has to be in strict hagmaith the
constitution and then the conceptual culture arldevacale of the
Constitution also has to affect the entire socigtyis is the reign of

9 Cf. P. Paczolay: ‘Constitutional Transition andyakContinuity’, 8:2Connecticut
Journal of International Lav{1993) pp. 559-574.
15



Antal Visegrady- lvana Tucak

law; this is how a constitution is materialised.eTachievement of
the Rule of Law is a process.

The change of regime took place on a legal basigtaprinciple of
legality constituted the basis for the norms of tbgal system to
become effective unconditionally. The Constitutiehich induced
revolutionary changes in the field of politics, atie fundamental
provisions of law respecting the principles of tid legal system,
were impeccable in form and this is the sourcéeirtstrength. The
former legal system also remained in effect. Beeawas$ its
effectiveness, there is no difference between ahelefore or after
the Constitution. The legitimisation of the diffatesystems over the
past 50 years in this sense is superfluous, andrdieg the
constitutionality of provisions of law, it is an -imterpretable
category. Whatever their origins are, articles a lhave to be in
accordance with the new Constitution. There is mhatomy in
constitutional investigation — there are not twtiedent yard sticks
to measure them by. The date of application of réicla of law is
only significant when earlier articles become urstidational when
a new Constitution came into effect.

The decision of the Constitutional Court also refierthe importance of
changes in ways of thinking and attitudes withia fggal (and therefore
political) culture. This democratic political trdosnation, having taken
place by way of a revolution to the rule of law am the ground of
legality and continuity, required masses of legista The emphasis in
norm-making became shifted towards the apex of hiegarchy of

sources of law, this is how more than one and fithalisand effective
Acts of Parliament were created (the legal prowisim force at present
comprise almost six thousand legal instrumelitSince the beginning
of the 1990s the number of Acts of Parliament hasnbincreasing
continuously. Three fourths of the Acts have beasspd since 1990;
consequently, the most important level of the leggdtem became
exchanged after the democratic transition. Whiley fexample,

Parliament passed 104 and 145 acts in 1990 and r23p@ctively, the
number of acts passed by Parliament between Ma§ a26d May 2011

reached 200, including the new Fundamental Law acepl the

Constitution of 1949. A high level of activity cdre observed in the
case of delegated legislation (legislation by dexes well. The judges
of the Constitutional Court exercise permanentrcbaiver legislation.

107, Fleck, Valtozasok és véltozatlansagfhanges and Continuities] (Budapest,
Napvilag Kiadé 2010) p. 55.
16



Hungarian and Croatian legal culture

As far as ‘living law’ is concerned, its most impnt field is judge-
made law. Courts do not merely ‘carry out’ the osdef legal norms,
but also interpret’ apply and thereby necessarily develop all branches
of law. Accordingly, praetor ius facit inter partesTherefore, the
permanent and uniform practice of the courts a$ agethe precedent-
setting law uniformity decisions, decisions in widual cases and some
opinions of the Supreme Court developing this unif@ractice may be
considered norms in the way of sources of law. Jwusthe sake of
example: 46 criminal, 37 administrative and 24 Icpriecedents were
born between 2008 and 20%0.

3.2. Thelegal profession

Before the democratic transition the Hungarian llggafession had
been characterised by two traits basically. On ¢ne hand, their
prestige had decreased and on the other hand,it® & the four

decades of ‘socialist’ — and under its cover: Hasteinfluence, they
had preserved continuity of traditional Hungariaggdl thinking to a
significant degree. This latter characteristic @wwo be of decisive
importance during the Hungarian democratic tramsétion™® After the

first elections, Parliament was to a great extaedf with lawyers,

independent intellectuals and philosophers.

The attractive force of the legal career increasadidenly —
corresponding to Hungarian development into a deatioc state
governed by the rule of law. Instead of the apprately 4,000 people
pursuing a traditional career in law at the time tbé democratic
political transformation, today in these fieldsrthevork 15,000 lawyers,
more specifically: 2,800 judges, 1,729 prosecut@pproximately
10,000 attorneys and 313 notaries. Instead of twdiee four law

faculties, training takes place at nine law faesltiAt the beginning of
the 1990s there were 3,000 law students; todaye thez more than
18,000. On graduation most of them choose to beadtomeys.

3.3. Litigation

The inclination to litigate, which has always clwesised Hungarian
legal culture throughout its history, as a mattecaurse, has increased

11 Cf. Marek Zirk-Sadowski, ‘Court as Judges’ Intetative Community’, JURA
(2011).
12¢t. A. Visegrady,Judge-Made Law in Hungargnder publication).
13 Kulcsér, op. cit. n. 4, at p. 135.
17



Antal Visegrady- lvana Tucak

even further in the conditions of market econommg aourts have had
difficulty in coping with the burden of the incréag numbers of cases.
While, for example, in 1998 the number of casesdfilvith local and

county courts amounted to 402,884, in 2010 this bemincreased to
456,188. The number of resolved cases was 410/81@%3,325 in the
respective periods.

Hungary is closer to the countries of short lavgsuiut on average all
types of lawsuits last somewhat longer in Hungtirgin in Germany (6
months) or in France (4 months). Although Hungaayn doast — in

proportion to the population - the second largegicjary (2,800 judges)
after Germany, first-instance and second-instamoeegedings last one
year on average, and in the most overloaded cdbgslength of

proceedings may reach even two years (e.g. Pestty)dti

3.4. Legal consciousness

Changes in the legal consciousness of the Hungapigpulation
following the democratic political transformationrea excellently
demonstrated by the main results of the analysislacted in 1997-98
on a sample of 219 persofsOut of the branches of law, criminal law
proved to be known the best and administrativedad procedural law
were known the least. 90% of those questioned khetthe court does
not accept it as a defence from the litigant orabeused that they were
not aware of the legal rules based on which thetegants to condemn
them. Compared with the survey of 1965, there wa8% increase in
the number of those who gave the right answer meeti above. A
fortunate consequence of Hungary being a demogtatie governed by
the rule of law is that 30% more people think tias just to enforce
this fundamental principle. In other words, theess lbeen a change in
the quality structure of legal consciousness.

87% of the population involved in the analysis knéhat in Hungary
acts are passed by Parliament, 10% did not an$weguestion and 3%
gave wrong answers. At the time of the survey @513he percentage
of people that chose Parliament was only 45%! Téeson for the
remarkable difference also lies in the democraamdition, since the

14 cf. Pokol Béla,Jogszociolégiai vizsgalédasdkegal Sociological Analyses]
(Budapest, Complex 2003) pp. 46-49.
15 A. Kormény, ‘Jogismeret és jogtudat a mai magymsadalomban’ [Legal
Knowledge and Legal Consciousness in Modern HuagaBociety] De JureMarch
1999.
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weight and power of Parliament has increased sogmifly and citizens
follow — may follow — the work of Parliament. Itiisgrettable, however,
that to the question as to how it is possible -hauit any preliminary
permission - to participate at a public court hagrithe proportion of
right answers was altogether 33%. This may be @égudlaby citizens’

apathetic attitude toward the courts and by thetfet confidence in the
system of administration of justice has greatlyedetated in recent
years.

Finally, mention should be made of the dichotomat tlvhile three

quarters of the 219 people asked recognized tHerelifce between
homicide and attempted homicide, they mixed up timions of

legislation and administration of justice and thegre not able to
distinguish between natural and legal persons reitheonsideration of
all this, while being content to observe the coidstion of Hungarian
legal culture we must not forget about spreadirigrination about the
law and developing legal consciousness either.

4. Theimpact of EU-membership on Hungarian legal culture

The paper provides space only to give short anstet&o questions.
Firstly: was Hungarian legal culture ready for #mxession in 2004?
Secondly: can Hungary bring any positive addititmshe legal culture
of the EU? The law of the EU is not “European legature”, but the
product of European legal cultur€sThe new “European legal culture”
is evolving now, which is indicated by, for examplee proliferation of
technical laws and at the same time, the increasimification and
vertical plurality of the legal system. One musbqeed from the fact
that, besides national endeavours, some harmamsddctors have
always been present in Hungarian legal developtoeking back for a
millennium. The main forces behind this harmon@atprocess have
been: the similarity of Hungary’s economic and absiructure to the
Western European one and endeavours to catch wpthét European
standard of living. In this respect, therefore, thgal harmonisation
dimension of Hungary’s accession to the EU is hetfirst challenge in
Hungarian history.

Since the democratic transition it has been pasgiblobserve several
positive tendencies in the development of Hungatiegal culture
pointing towards Euro-conformity. Such include, iimstance, the fact of

18 Cf. e.g., A. Febbrajo and W. Sadurski (ed€éntral and Eastern Europe after
Transition(Cornwall, 2010).
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the legality of the democratic political transfotina as well as the
advantageous influence exercised by the consigtesmitice of the
Constitutional Court on Hungary's legal culture. e other hand, the
approximation of laws plays a significant role ironsolidating
Hungary’s regulative legal culture. Let us onlyerefo the fact that the
Union legal instruments laid down in the White Rapere harmonised
by Hungary between 1990 and 2003. The furtheritrgiof judges and
civil servants in languages and European law h&entgplace, but
obviously, the final solution may be expected & thass employment
of the new generation graduating from universities.

However, it must be emphasized that Hungary’s natiégn into Europe
does not exclude the preservation of the indivitdpalf the country’s
legal culture. Integration has a double aim. Ondhe hand, it has to
guarantee the realization of some common effeatshe other hand, for
this purpose it has to build guarantees into thecgsses in order to
ensure that similar resultants would lead to simiksults. ‘All this
translated into law means that only those elemehtsur legal culture
can — and in some cases: must — be unified thasedaby their sine qua
non role, are of instrumental importance with relgar the fundamental
aims to be achieved by all meahs.’

Therefore, when working to make Hungarian legaltural Euro-
conform, attention should also be paid to fosterithg existing
Hungarian culture! | do not think that it is an ggaration to claim that
Hungarian legal culture could also make a contidoutto the
development of European Union legal order if Huragategal politics
could initiate the adoption and utilization of sorkingarian legal
solutions for improving legal institutions still elaborated in the
Community acquis Such a solution might be, for example, the
Hungarian Ethnic Minorities Act.

5.Main historical featuresof the Croatian legal culture

This chapter is focused on the development of tleatan legal culture
by going into various legal systems, which have lefigct on the
territory of the current Croatian state. The cormgerary Croatian legal
system has emerged from long-lasting developmehichwvcan be
denoted as ‘periphery’ and ‘belated’ with respeciMestern European

17 Cs. Varga, ‘Eurépai integracié és a nemzeti jagtdtak egyedisége’ [European
Integration and the Individuality of National Leg@lultures], 10Jogtudomanyi
KozIony(1992) p. 446.
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centres® The legal system of the Croatian-Hungarian Unias Wwased
on traditional foundations and relied on a collectiof rules of
customary law called Tripartitufi.Having existed within the Habsburg
Monarchy and the Austro-Hungarian Empire, thisaystvas subject to
modernization and radical reforms, particularlhttie second half of the
19" century?® The crucial period of the shaping of the Croafiegel
culture and ‘civil-type living culture’, as agred&y most theoreticians,
lasted from the mid-19 century to the fall of the Austro-Hungarian
Empire in 1918. At that time, Croatian institutiom®&nt through the
formation stage, which included their developmeard aeeing the state
as a stable institutiof!.In this period, a number of laws were adopted
and these laws introduced, through their princigled scope, modern
institutions of a liberal state into the Croatiagal system and thus
modified its nature. The most significant of thémes is definitely the
General Civil Codé? According to Croatian legal historian Dalibor
Cepulo, it was the time, when the Croatian legaltesys acquired

18 See D. Vrban, ‘Croatian Law Theory at the Doorstéthe 3¢ Millenium’, in Gy.
Andrassy and A. Visegrady, szerkKozjogi intézmények a XXI. szazadban:
Jogfilozofiai és politikatudomanyi szekd®écs, PTE AJK 2004) pp. 129-144.; D.
Cepulo, ‘Tradicija i modernizacija: “Iritantnost” @gg gralanskog zakonika u
hrvatskom pravnom sustavu’ [Tradition and Modertiara the “Irritability” of the
General Civil Code in the Croatian Legal System]). Gliha, et. al.,eds.,Liber
amicorum Nikola Gavell§Zagreb, 2007) p. 3.
19 SeeCepulo, loc. cit. n. 18, at pp. 6-7.
20 Cepulo, loc. cit. n. 18, at p. 5.
2l D. Cepulo, ‘Vladavina prava i pravna drZava — europsKarvatska pravna
tradicija i suvremeni izazovi’ [The Rule of Law arftkechtsstaat —European and
Croatian Legal Traditions and Contemporary Chakshg51Zbornik PFZ(2001)
pp. 1359 and 1354.
22 The General Civil Code came into force in Dalmatizhe 1820s while on the
territory of Croatia-Slavonia, it was applicableorfr 1853 to 1946. Due to its
influence in central and Eastern European counttiiesCode tends to be described
as ‘the focal point of the European legal cultuBgeCepulo, loc. cit. n. 18, at pp. 1-
2. Cepulo finds the adoption of the Code to be a aeti@insfer of law within the
framework of G. Teubner's theory on ‘legal irritanand hence investigates the
conflict with the tradition, particularly with thastitution of communal joint family.
Communal joint family was part of the Croatian itimth founded on completely
different ground from those laid down in the Codlkis particularly refers to the
concept of private property. The principles of pdp law had not been applicable
for the majority of the Croatian population untilet mid-28" century.Cepulo, loc.
cit. n. 18, at pp. 45-47. Cf. A. Uzelac, ‘Survivaf the Third Legal Tradition’, 49
S.C.L.R(2010) p. 378. n. 6.
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features of Western lawrationality, positivism, secularismand
professionalisni® The Croatian legal culture underwent major changes
with Viceroy Ilvan MaZuraris reforms (1873-1880), when the judicial
system was separated from the government and widges were
granted a permanent position. Also, it was the timden the
independent organization of state attorney wasbsted?* However,
these solutions were not in force for a long tilke.soon as in 1884, the
Croatian Parliament abolished the permanence ofptistion of a
judge. This was to be restored not before 1917.

The situation changed to a great extent after 1Bf@n 1918 to 1991,
the Croatian legal culture was being developedristable systems of
government’ and within the scope of ‘instable meds# institutions®
A fair number of systems of government were presarthe territory of
the current Croatian state within only one centlinythe period from
1918 to 1941, Croatia was part of the first Yugedtate, which was
initially called the Kingdom of Serbs, Croats arldv&nes and later the
Kingdom of Yugoslavia. During World War 1l, Croatiderritories were
dominated by the Independent State of Croatiaatada by the rule of
partisang’ The last era, the era of federal state of Yugée|dasted

2 |In Cepulo’s opinion, the crucial period of the shapirighe Croatian legal culture
lasted from 1848 (resolution of the Croatian Paréat on abolition of feudalism
and serfdom and on equality before the law) to 1$E&Cepulo, loc. cit. n. 21, at p.
1347. Cepulo, loc. cit. n. 18, at p. 6. See also A. Uzeliavo na sdenje u
razumnom roku’ [The Right to a Fair Trial withinReasonable Period of Time], in
D. Vujadinovi et al., eds.lzmefu autoritarizma i demokratijeSrbija, Crna Gora,
Hrvatska, Knjiga 1l [Between Authoritarianism and Democracy§erbia,
Montenegro, Croatia, Volume II] (Beograd, CEDET 2p@®. 381. ‘The Croatian
legal system is based on a new normative paradigtheb1848 proclamation of the
principle of equality of citizens and by transfdrtbe General Civil Code and a
number of Austrian, at that time contemporary lawferring to the period of
pseudo-constitutionality and Habsburg absolutis8#01:1860).’Cepulo, loc. cit. n.
18, at p. 47.
24 Cepulo, loc. cit. n. 21, at p. 1346.
% The 1890 Act on Personal Relations, Official Dsiged Disciplinary Proceedings
against Judicial Officials provided the governmeith the power to freely dislocate
judges. The 1917 amendment of this Act terminatésl possibility. Due to the
relation between the judiciary and administrativetharities, Cepulo denotes
Austro-Hungarian Empire as well as Croatia as ammiaistrative’ and not as a
‘judicial’ state.Cepulo, loc. cit. n. 21, at p. 1347 n. 8.
% Cepulo, loc. cit. n. 21, at p. 1359.
27 Cepulo, loc. cit. n. 21, at p. 1355 n. 23.
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from 1945 to 1991. Although this state was the essor of the
Kingdom of Yugoslavia from the viewpoint of intetimal law, its
system of government represented a radical chaitger@spect to the
former state”

Cepulo points out that all the constitutions follagithe year 1918 were
imposed while their enactment was conditioned biftipal reasons.
This is why they can be characterized as short-tana of limited
importance”’ The resolution of issues by frequent constitutiona
amendments prevented the rule of law in the sehselBrestriction of
the power of government and legal secufi®ys far as the status of the
judiciary in the first Yugoslav state was concernie conditions for
the appointment of judges match those for the agtpaint of clerks,
which enabled the authorities to exercise theiuarfce on the judicial
system and election of ‘eligible judgés'.

The second Yugoslav state was the socialist one. stitialist legal
tradition had special features, which made it défe from both the
tradition of civil law, which the former had beeeartved from, and from
the tradition of common la#. The socialist legal tradition used law for
instrumental purposes. Law had to serve new ecan@nd social
policies, i.e. it should remedy the injustice déwyebourgeois capitalistic
law® Law as an “instrument of the ruling political d4sat that time
the proletariat, should primarily protect its imsts. Jurists primarily
needed to be ‘skilful technicians’ who were suppose shape and
protect the interests of the new ruling class aefiby the Communist
Party®* The Yugoslav legal system contained numerous &rpatal
and unique solutions, out of which the system df-management
socialism was the most significant one. This systéself-management

28\/rban, loc. cit. n. 18.
2 n Cepulo’s opinion, the attitude towards the condbiutwas ‘voluntaristic’,
‘experimental’ and ‘overpoliticizedCepulo, loc. cit. n. 21, at p. 1355.
30 Cepulo, loc. cit. n. 21, at pp. 1359, 1343 and 1344.
31 Cepulo, loc. cit. n. 21, at p. 1348.
%2 gee J. H. MerrymariThe Civil Law Tradition, An Introduction to the Laig
Systems of Western Europe and Latin Amef8tanford, Stanford University Press
1985) p. 1. quoted by Uzelac, loc. cit. n. 22,.87%7.
33 Uzelac, loc. cit. n. 22, at p. 377. According taelac, the thesis that law is an
instrument of economic and social policies is idgatally neutral. Law is an
instrument of economic and social policies whicim ¢ differently defined by
regimes of different ideologies. Uzelac, loc. nit22, at p. 380.
34 Uzelac, loc. cit. n. 22, at p. 382.
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socialism also served as the role model for maftiste in the West®

In reality, this system facilitated unlimited anxicessive legislation as
well as frequent amendments of legal documentsudirey both legal
documents of the lowest rank — by-laws and thoskictw had a
permanent character — constitutidhs.

In terms of the status of the judiciary, the sasi&fugoslavia, like other
socialist states, adopted the doctrine of the uoftytate powet’ It
means that the independence of the judiciary dicerist in reality. The
election of judges was affected by the politics apdople’s
representative bodies. Membership in the CommuRetty was a
condition precedent to their appointm&htAlso, during the entire
communist reign in Yugoslavia, there were varioosris of influence
on judicial decision-making Nevertheless, it should be noted that
Yugoslavia differed from other socialist regimes liberality and
openness to the external (non-socialist) wdti@Repression was not
such an obvious thing as it was in other socialigtes since there was
no prokuratora** In compliance with the above lines, one can say th
judges in the socialist Croatia did not have theutation of
professional, independent and impartial official¥oatia in its long
history has not been featured by consistence édipldndependence as
one of the prerequisites of the rule of [Hw.

3 Cepulo, loc. cit. n. 21, at p. 1350. In the formarg¥slavia, the concept of social
property was coined in the 1950s and it was a fafmpublic property. As
considered by Padjen and Matulgvihis was an alternative to the soviet model of
statist socialism. In compliance of the self-mamaget doctrine, public property is
defined as a socio-economic relationship whereimmaeof production belong to
every single member of society and, at the samal] wf them jointly. I. Padjen and
M. Matulovi¢, ‘Cleansing the Law of Legal Theory’, Croatian Critical Law
Review(1996) p. 31.
36 Notably, four constitutions and a number of cdmtitnal amendments were
adopted from 1945 to 1990epulo, loc. cit. n. 21, at pp. 1352 and 1355 n. 23.
87 Uzelac, loc. cit. n. 22, at p. 386 n. 20.
38 Cepulo, loc. cit. n. 21, at p. 1350.
% Tito's words that a judge must not strictly adhévethe law are often cited.
Accordingly, judges were supposed to interpret lawa creative fashion. Uzelac,
loc. cit. n. 22, at p. 3823epu|o, loc. cit. n. 21, at p. 1351.
40 Uzelac, loc. cit. n. 22, at p. 381.
41 E. Blankenburg, et al., edd.egal Culture in Five Central European Countries
WRR Working Documents no. W111 (The Hague, 2000¥p.
42 Ct. Cepulo, loc. cit. n. 21, at p. 1358.
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6. Croatian legal culture after the democratic political
metamor phosis

The following subsections are focused on the evalmaof the
contemporary Croatian legal culture by means ofaheve mentioned
indicators.

6.1. Written and living law

With the fall of the Berlin Wall and communist/saltst regimes at the
end of the 1980s in Europe, the socialist legalitien should have met
its end. The Republic of Croatia’s Constitution1l®0 adopted liberal
and democratic standards and was based on theppemof separation
of powers and the rule of law. The rule of law atider related values,
such as the respect for human rights, freedom, ligguahon-
discrimination on the basis of nationality, weretablished as the
foundations for the interpretation of the Consiitf® However, since
no change of legal and political culture is indtantossible and this
being a long-term process, to denote the situafiomatia and other
Eastern European countries found themselves ineatirne, the term of
‘countries in transition’ was coinéd.Croatia faced, due to insufficient
legal and cultural foundations, a gradual and lepgtocess of adopting
new values and behaviolffsAfter a long-lasting constitutional-political
crisis, Croatia was to face another particularlgragating circumstance.
That was the dissolution of the Socialist Federapublic of

43 Article 3 of the Constitution. The Constitution dfe Republic of Croatia —
consolidated text (Off. Gaz. 85/10Lepulo has detected certain disharmony
between the fact that the Croatian legal culture sieaped in the f%entury under
the influence of the German and Austrian legal wreltthat both preferred the
concept of the legal statBéchtsstaatprinzjpand the fact the 1991 Constitution was
based on the Anglo-Saxon concept of the rule of Ewe constitution makers were
aware of their choice of terminology. The term tE#fgal state’ implies negative
connotations among Croatian people since it imaftnected with ‘repressive use
of force’ for the purpose of implementation of legagulations. Se€epulo, loc. cit.
n. 21, at p. 1340 and 1338. The term of the rulwfrefers not only to respecting
laws but also to deeper meta-juristic principleaSkb Vrban depicts the rule of law
as ‘an idea of human freedoms applied to the dotisinal-legal order and related to
protection of personal freedoms, respect for hungits and the appertaining role
of courts’. D. VrbanDrZava i pravo[State and Law] (Zagreb, Golden Marketing
2003) p. 43.
44 Uzelac, loc. cit. n. 22, at p. 378.
45 Cf. Cepulo, loc. cit. n. 21, at p. 1358.
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Yugoslavia. Based on a binding referendum, the t@ZnoaParliament
adopted the Declaration of the Sovereignty and geddence of the
Republic of Croatia in June 1991 Article IV of the Declaration
prescribed that ‘in the territory of the Republit @roatia only those
laws shall be in effect as passed by the Parliaroktite Republic of
Croatia, and until the disassociation is endedeteseral regulations
that have not been repealed as Wéllthe military aggression against
the Republic of Croatia, which lasted until 199%swan immediate
consequence of the declaration of independenca viery short period,
Croatia went through a transition from a federalituto an
internationally recognised state. However, witharegto ‘living law’,
some theoreticians argue that the declarative aopf the principle of
divided power and independent judicial system kéled to bring any
major shifts compared to the previous authoritatitate practice. Alan
Uzelac sees remnants of the socialist traditiothénfact there is still a
prevailing opinion in Croatia that important palal goals should have
precedence over law. In this context, he findsiffer@nces between the
statement of former Yugoslav president Josip Bria €laiming that
jurists should not strictly adhere to the law ahd statement of Mr
Franjo Tuiman, the first Croatian president, asserting thatain task
of courts is to defend national intere¥tsThese two statements
undoubtedly represent features of ‘legal volunmati&

8 The issue of human rights granted by the conititiappeared immediately after
Croatia had become independent. During the militaggression against the
Republic of Croatia or precisely at the end of 138# president of the Republic of
Croatia enacted, within the framework of his cdnsitnal powers, a number of
emergency decrees, out of which some denied cotistial human rights. For more
details see Padjen and Matulgvbc. cit. n. 35, at p. 50.
47 See Constitutional Decision on the Sovereignty ladependence of the Republic
of Croatia. http://narodne-novine.nn.hr/clanci/slei/254485.html
48 What is worth noting is a novelty generated byG@uastitution of the Republic of
Croatia referring to the manner of election of jeslgand state prosecutors by the
body mostly constituted of judges and prosecutbiaional Judicial Council and
National Prosecutorial Council). Furthermore, mair association of judges were
established for the purpose of protection of tliependence of Croatian courts. See
Uzelac, loc. cit. n. 22, at p. 382 and 395.
49 Cepulo, loc. cit. n. 21, at p. 1351. However, thedlian legal culture shows signs
of change even in this area. Namely, the Associatd Croatian Judges has
promptly reacted to the statement of the deputyn@®Minister Mr RadimirCagi¢
relating to the appointment of Mr Sk® Feretak as a member of the Supervisor
Board of JANAF (Adriatic Oil Pipeline). Mr. Feréak has been pronounced by a
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In that respect, Croatia’'s Constitutional Courtypldh a significant role
of using its special powers to make up for the wesak of a political
culture. The Constitution awarded the Constitutio@@urt with a
jurisdiction comparable to that of the German angstfian models°
Interpretations (of constitutionality) by the Cahsgtonal Court are
binding upon ordinary courts. Even though the fastn of
constitutional court was known in the former Yugoesh since 1963, the
Constitutional Court of the Republic of Croatiargal its role of ‘the
guardian of the Constitution’ only with the founidat of the
independent Croatfd.In that respect, its role in deciding constitugibn
complaints for breaches of constitutionally guagadt human rights is
especially important’ Judicial activism is essential for the realisatidn
the rule of law, and for the realisation of humights in particular®
The Constitutional Court has proved by its decisitirat the rule of law
is ‘more than a mere requirement to act in accargavith a law: it also

involves requirements that concern the contentseofaw’.>*

non-final court judgement guilty for illegal acqjitisn of property. Mr.C&i¢ stated
that he believed that Mr Fer&@ak was going to prove his innocence in a political
show trial. This Association has seen it as arcltta the independence of Croatian
courts. See S. Abramov, D. Cigleke and J. Mar ‘Suci: lzjave polittara
naruSavaju povjerenje javnosti u pravdsu[Judges: Politicians’ Statements Shake
the Public Reliance in the Judicial Syste@]as Slavonije4 and 5 February 2012,
pp. 4-5.
0 Matulovi¢ and Padjen analysed and criticized early judgmehisidges of the
Constitutional Court of the Republic of Croatia {hre period from 1990 to 1994)
since they had neither created nor adhered targxistiman rights doctrines. At that
time, the Constitutional Court made a number ofigiess which entailed reaction
of scholars and professionals as well as of a lemoguiblic. These decisions
concerned the conditions for getting Croatian eitighip, eviction from flats owned
by the former Yugoslav People’s Army, violation lefiman rights by means of
emergency decrees enacted by the Croatian presiaehfreedom of press. See
Padjen and Matulo¥j loc. cit. n. 35, at pp. 28 and 42. See also Jej@mm ‘Novi
europski tranzicijski ustavi i transformativna uogistavnih sudova’ [The new
European Transitional Constitutions and TransfoiveaRole of Constitutional
Courts], in A. B#i¢, ed., ‘Dvadeseta obljetnica Ustava Republike Hiket
(Zagreb, HAZU 2011) p. 77.
°1 Blankenburg, et al., eds., loc. cit. n. 41, a4 .
52 Blankenburg, et al., eds., loc. cit. n. 41, at4pand 75.
%3 See Padjen and Matulgyioc. cit. n. 35, at p. 28.
4 The decision of the Croatian Constitutional Coutt-659/1994, U-1-146/1996,
U-1-228/1996, U-1-508/1996, U-1-589/1999 of 15 Mar2000, t. 11. See more about
judicial activism in A. Blagojev, ‘O ulozi ustavnih sudova post-komuni&ih
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6.2. Thelegal profession

Judicial independence is one of the prerequisdeshi rule of law and
valuation of judicial authority® Under socialism, judges enjoyed neither
independence, nor renown, as already indicatedir treeelection
depended upon various political bodies. In practikeir ‘political and
moral suitability’ was examinelf. Decisions of importance were not
made by courts, but by the leadership of the Conishutarty>’ The
relevance of their work was minimised also by thet fthat private
ownership was limited and most companies were -stateed>®
According to Croatian civil and procedural law estp&lan Uzelac, an
outside observer would hardly notice the differertoetween the
positions of judges and other civil servants in stete administratiort.
The number of judges in the former Yugoslavia cspomnded to the
average high in Austria and GermdflyThe profession of attorneys as
private professionals, who enjoyed freedom and wmetesubjected to
strict state control, was also maintained in erist&"

europskih drzava u tranziciji prema demokracijivdtski sl&aj’ [On the Role of

Constitutional Courts of Post-communist Europearur®ges in Transition to

Democracy: the Croatian Case] in A. 8a ed., Ustavi i demokracija: strani

utjecaji i domai odgovori[Constitutions and Democracy: International Infloes

and National Responsg@agreb, HAZU 2012 under publication).

%5 Cepulo, loc. cit. n. 21, at p. 1359.

6 Uzelac, loc. cit. n. 23, at p. 383. See arts.75land 87 of Law on Regular Courts

(Off. Gaz. 5/77, 17/86, 27/88, 32/88, 16/90, 41/B091 and 66/91) See Uzelac, loc.

cit. n. 22, at p. 386 n. 22.

57 Uzelac, loc. cit. n. 22, at p. 385.

%8 Uzelac, loc. cit. n. 22, at p. 386. In a sociesiving usually been dominated by

the ‘collectivistic doctrine’, judicial procedureas reduced to the level of a ‘second

class mechanism of social regulation’ aimed atlmt®m of secondary issues and

regulation of ‘private delicts’ such as personal gmoperty disputes. Uzelac, loc.

cit. n. 23, at p. 382.

% Uzelac, loc. cit. n. 22, at p. 386.

80 Uzelac, loc. cit. n. 22, at p. 387. In 1989, therere 1,615 judges in Croatia

administering justice at regular courts, commeraia misdemeanour courts. Also,

there were 372 public prosecutors and their depuwtied 115 state attorneys and

their deputies. One should emphasize that at itinat Croatia also involved a Court

of associated labour of the Republic of Croatia aimé basic courts of associated

labour. See Statistical Yearbook of the RepublicCobatia (Zagreb, Repubki

zavod za statistiku Republike Hrvatske 1990) p-347.

51 Being an attorney was often considered a famélglition in Croatia. In the former

Yugoslavia, advocacy was regulated by special kw46, 1957 and 1970 Act). A
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At the end of 2010, in all Croatian judicial bodibere were a total of
10,292 employees, 2,464 of whom were judicial ddfi; i.e. 1,887
judges and 577 public prosecutors and their deptftiehe number of
attorneys in Croatia is on a major rise today. Whiley counted 737 in
1979, their number rose to 3,733 in 2009 and t&%jh 20122 The
reasons for this increase are various. Some tHuakk the rise has
resulted from an increasing need for lawyers’ sewviwhereas others
attribute it to the collapse of large companiesitgoperated in the era
of workers’ self-management and relating dismis§a great number of
workers as well as to the fact that university énemt quotas include
too many future jurists which are currently not ded on the labour
market and hence young jurists are forced to startarrier as
attorney<*

As far as the legal profession is concerned, Caohés, like in the
period preceding its independence and transitium, faw faculties. The
legal science, just like other social sciences lamthanities in Croatia,
has been linked with Western European standardaskshi@ prominent
jurists since the era of the Socialist Federal Répwf Croatia®™ The
overall number of students enrolled in Croatian leslleges in the

Professional Code of Ethics was adopted too (198fg Socialist Republic of
Croatia included the 1972 Act on Lawyers and Le&gé| the purpose of which was
to diminish the social importance of advocacy. FeeBartulovi, ‘Iz povijesti
odvjetniStva’ [From the History of the Legal PrafiEm], 74 Odvjetnik (2001) pp.
26-32.; Uzelac, loc. cit. n. 22, at p. 387. See de web-site of the Croatian Bar
Association http://www.hok-cba.hr/Default.aspx.
2 gtatistical review of the Croatian ministry of fiege 2010,
www.pravosudije.hr/lgs.axd?t=16&id=2381 p. 2.
53 See M. Matasovj ‘U dvadesetak godina broj odvjetnika u Hrvatsgojye:an za
¢ak 400 posto’ [In Twenty Years the Number of Ateys in Croatia Increased by
400 Percent] http://www.glas-slavonije.hr/vijespaub=1&ID_VIJESTI=115965,
October 29 2009.
64 |bid. As stated by Mr Leo Andreis, president of fBiroatian Bar Association, the
Croatian Constitution does not allow rejectioneiistration in the Bar to those who
have met the formal requirements for the Bar mestbpr In Croatia there are also
317 notaries public. Notaries were an unknown eritthe time of SFRY. They
were introduced into the Croatian legal systemhen®' January 1995. See the web-
site of the Croatian Civil Law Notaries Chamber: wnvok-cba.hr/Default.aspx.
% padjen and Matulogj loc. cit. n. 35, at p. 17.
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academic year 1989/1990 totalled 5,458 while in dcademic year
2008/2009, this figure jumped to 11,13.

6.3. Litigation

One of the most significant indicators of a judiciisis is the
lengthiness of court proceedinsUnder socialism, judicial efficiency
was not a political priority, and judges were guéead protection from
political persecution by long and ‘formalised’ coproceedingé® Thus,
in 1989 Croatian courts had 1,240,000 new cas€es,088 of which
were backlogs. After gaining its independence,rthmber of backlogs
almost doubled by 1998, when there were 1,006,080 cases and
895,000 unresolved cases. After becoming a mentogrecCouncil of
Europe and being subjected to the jurisdictiorhef European Court of
Human Rights as the highest judicial body for theerpretation of the
European Convention on Human Rights, Croatia Itsstinitial cases
specifically for breaching the right to trial withieasonable time limff
Thus, solving the backlogs problem became a pyiofib that end,
changes to procedural laws were m&deThere are different
explanations for court backlogs. From the ineffice of judges
themselves, slow transition to the insufficient memof judges! The
latter is certainly not the case in Croatia. Uze&laims that the problem
of long court proceedings has its roots in legal aolitical culture,
primarily that which evolved during socialism. & tonsidered that
socialist judges, due to the insecurity of theisipon and in fear from
retribution, developed special methods of avoidiegponsibility for
decisions made. This was facilitated, as Uzelac#tds, by the almost
absolute constitutional right to complaint, whicdhcome into the legal

% See Statistical Yearbook of the Republic of Caafi990, p. 308, Statistical
Yearbook of the Republic of Croatia, 2009, p. 468.
57 Uzelac, loc. cit. n. 23, at p. 379.
% Uzelac, loc. cit. n. 23, at pp. 382-383.
% See casesnter alia, Rajak (49706/99), Mikuli (53176/99). For an analysis see
Uzelac, loc. cit. n. 23, at p. 380.
© Numerous procedural acts have been amended: Mésdwur Act, Criminal
Procedure Act, Administrative Dispute Act, Civildeedure Act and Execution Act.
From the document Judicial reform 2011- 2015 (@fiGazette 145/10) V. 4.
"L Compare survey of the legal culture in Sloveniaicwhis facing the same
problems as other transitional countries. N. TrofRgpublic of Slovenia’ in E.
Blankenburg, et al., edd.egal Culture in Five Central European Countri®RR
Working Documents no. W111 (The Hague, 2000) p. 69.
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system via Article 214 of the 1974 SFRY Constimfiavhich has

survived until today in an almost identical formden Article 18 of the

Croatian Constitutiort’ Still, it is obvious that a significant step fomdla

regarding justice efficiency has been made in #% years. The total
number of unresolved cases at courts amountedodd B65 as of 31
December, 2004 while this figure went down to 793,¢ases as of 31
December, 2009 and to 785,561 cases as of 31 Decehii 0’

7. Theimpact of EU membership on Croatian legal culture

The Treaty of Accession of the Republic of Crodtitn the European
Union was signed in Brussels on 9 December, 20idata put great
efforts in the accession procedure in terms of baipation of its

legislation with theacquis communautairef the European Unioff.In

2010, the Croatian Parliament introduced a new tehg&hapter VIII)

of the Constitution entitled ‘European Union’ regfithg, among other
things, the legal basis for the membership andsthtis of EU law in
the national legislation. However, the harmonizataf the Croatian
legal system with the legal heritage of the EU doatsonly encompass
harmonization of legal rules but also harmonizatibrthe meaning of

2 Yugoslav constitution (Official Gazette 9/1974)othbly, Uzelac singles out the
following methods which help judges stay anonymaugs, not to make and take
responsibility for their decisions: deconcentrapedceedings, excessive formalism,
the pursuit of material truth, lack of procedurascipline, multiplicity of legal
remedies that delay enforceability. Even appeljatiges, in Uzelac’s opinion,
possess their own strategies, out of which the rmygbrtant one is forwarding a
case to a lower instance court for a retrial. Uzdiac. cit. n. 22, at p. 390 and 385.
The ratio between retrial and finally resolved sasg the appellate courts numbered
3.5:1 in the period from 2006 to 2008. Uzelac, kit.n. 22, at p. 393. n. 38.
" From the document Judicial reform 2011-2015 (@ffiGazette 145/10) V. 4. at
p. 3. According to the data published in the Repbthe European Commission for
the Efficiency of Justice (CEPEJ), the average tireeded for resolution of a civil
and commercial dispute at first instance court€inatia amounted to 498 days
while the equivalent figure in Hungary totalled 1@fys. See European Judicial
Systems, Edition 2010 (data 2008): Efficiency andal@y of Justice (Croatian
edition, Zagreb, Ministarstvo pravatRepublike Hrvatske 2011) p. 149.
" The integration of EU law in the Croatian legabteyn can be compared with the
influence of the General Civil Code on the Croatigal cultureCepulo, loc. cit. n.
18, at p. 2-3.
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these rule’ It is not a wonder that Croatian scholars and expare
concerned about the following matter: Will Croatieourts be able to
apply treaties, European legislation and principetablished by the
European Court?

In SiniSa Rodin’s view, the starting points of Gtaaand new members
of the EU, i.e. mostly members of the former comisiurbloc,
significantly differ from the starting points ofsitold members.
According to Rodin, the legal and political cultsiref old EU member
states are traditionally based on ‘democratic fikmg, whereas those
of the ‘post-communist member states’ still possesgures of their
communist heritage — authoritarian acceptance ef‘oitimate truth’’®
The culture of the latter states is reflected ia thle of courts. The
Croatian legal system does not find judges verewveit for the
development of laW’ Croatian judges do not have ‘creative powers’
when resolving casé8.The willingness of judges to directly apply the
constitution and ratified international treatiesaigiood indicator of the
status of courts within a constitutional ord&mwith respect to the
Croatian legal order, it happens very rarely atirang/ courts, which
base their judgments mostly on laws and bye-fiwBherefore, the

5 S. Rodin, ‘Diskurs i autoritativnost u europskopostkomunistikoj pravnoj
kulturi’ [Discourse and Autoritarianism in Europeamd Post-communist Legal
Culture], XLII Politicka misao(2005) p. 60.
"% Rodin, loc. cit. n. 75, at pp. 42 and 47.
" In Rodin’s opinion, the Croatian judicial practicas no effect on the legislators.
Unlike other European countries that support codifon of judicial practice by
legislators, Croatia does the opposite, the legigdaoften pass regulations which are
contrary to the judicial practice. Moreover, thesgulations consequently delete the
judicial practice. See S. Rodin, ‘InterpretativredieZznost Vrhovnog suda RH po
novom Zakonu o sudovima’ [Interpretative Jurisdintof the Supreme Court of the
Republic of Croatia Under the New Law on Courtsitharized presentation at the
10" panel of the Faculty of Law of the University odgteb and Zagreb Lawyers
Club, Zagreb, 19th April 2006.
http://www.pravo.unizg.hr/_download/repository/INRERETATIVNA_NADLEZ
NOST_VS_RH_PO_NOVOM_ZAKONU-31-01-06.pdf, at p. 18ee also T.
Capeta, ‘Interpretativni dinak europskog prava &anstvu i prijeclanstva u EU’
[Interpretative Effect of European law in and bef@U Membership], 5&bornik
PFZ (2006) pp. 1443-1494; Tapeta, ‘Court, Legal Culture and EU Enlargement’,
1 Croatian yearbook of European law & poli¢2005) pp. 23-53.
8 Capeta, 2006, loc. cit. n. 77, at p. 9.
® Rodin, loc. cit. n. 75, at p. 50.
8 Rodin, loc. cit. n. 75, at pp. 50-51.
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constitution makers felt an urge to explicitly sigte by Article 118
paragraph 3 of the 2010 Constitution that judged! sldminister justice
based on the Constitution, laws (acts), internalidreaties and ‘other
valid sources of law’.

The strictly linguistic interpretation of legal ptisions is a wide-spread
occurrence in the Croatian legal practice. When ingaldecisions,
judges rely on legal logic and do not take thetjmali background into
consideration, probably just to avoid the connectigth the communist
past™ Justification of judgments is derived from thetteka respective
provision and not from its meaning and purp&sehe resolution of the
described issue would be significantly facilitateg establishment of a
Judicial Academy, priorities of which should inciudocational training
of judges and state prosecutor deputfes.

No comprehensive empirical survey on the legal cionsness has been
conducted in the Republic of Croatia since it bezaimdependent.
Instead, there was a recent survey of the levefadiiliarity and
acceptance of EU institutions and law by Croati@inens. According to
the results, Croatian citizens possess an averagel&dge of European
institutions and treat them neutraffyin the end, it is important to bring
up that now, when accessing the EU, Croatia shdddp on

81 Rodin, loc. cit. n. 75, at pp. 56 and 58. See alsBadjen, ‘Izvori prava po
prijedlozima promjene Ustava RH 2009’ [Sources afiLin the Proposed Changes
of the Constitution of the Republic of Croatia df0®], in O. Cvitan,et al, ed.,
Ustavne promjene Republike Hrvatske i Europskaay@pnstitutional Changes in
Croatia and the European Union] (Split, Pravni fekw Splitu 2010) pp. 13-18.
82 Rodin, loc. cit. n. 75, at p. 58.
8 See Uzelac, loc. cit. n. 22, at p. 396 n. 42. &se the web-site of Judicial
Academy http://www.pak.hr/eng/.
8 L. Burazin and M. Kre#j ‘U kojoj mjeri hrvatski grdani poznaju i vrijednosno
prihvataju institucije i pravo europske unije? - vaznasipeijskih istrazivanja za
teoriju prava’ in |. Simonovj ed.,Poznavanije i vrijednosno prihganje europskog
i mefunarodnog prava u Republici Hrvatskfiknowledge and Acceptance of
European and International law in the Republic obafia] (Zagreb, 2012, under
publication). The Croatian public opinion was prorgpean even prior to the
democratic transition. That fact is clearly indezhtby a survey comprising 2, 608
examinees in 13 municipalities who were asked tofaptwo out of eight political
values which should be supported by the party dirtithoice at the first
parliamentary elections in Croatia in 1990. Thegbig number of citizens chose
pro-European orientation (72, 61%) followed by Giaraindependence (44, 37%).
See |. Grdesi et al, Hrvatska u izborima ‘90(Zagreb, Naprijed 1991) p. 13,
quoted by Padjen and Matuléyioc. cit. n. 35, at pp. 67-8.
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maintaining and developing its constitutional ord€he constitution
represents a basis for every form of internatiamigigration and human
rights protection. On the other hand, it shouldvpré unauthorized
interference into internal affairs of a state afl.We

8. Concluding remarks

Legal institutions are part of legal cultures ofites®® Numerous
empirical surveys have shown that legal resultentiate between
legal cultures in some way, but this ‘some waynh explicable by
‘written law’.?” Legal culture implies various historically rooted
attitudes on the nature of law, its applicatiomeyation and studyin.

It is not exclusively a result of current circunmtas, but it is, to a great
extent, subject to the legal-political tradition$ the past® Both
Hungary and Croatia are successors of the Austegal tradition.
During their long historical development, both ctrigs have failed to
establish independent judicial systems and hergie jtidiciary, unlike
in Anglo-Saxon countries, has never had a propgiutation.
Nevertheless, both countries have facilitated tliepaon of two
important constitutional decisions in the last 2¢ang. The first one
refers to the return to the capitalistic ideologshile the second one
relates to accession into European integrafidi$iese two resolutions
have affected the legal awareness and culture eftwo respective
states. However, even today, many issues of thed sggtem arise from

8 B. Smerdel, ‘Apel eurorealista: &mvati hrvatski Ustav’ [Appeal From a
Eurorealist: Preserve the Croatian Constitutidnformator 5949 (2011) p. 3. See
also I. PadjenProject Proposal “Legal System: Croatian Identitypda Croatian
Value” submitted to the Croatian Science Foundation onM2¥ 2011 and
supplemented on 6 June 2011.
8 Cf. Blankenburg, et al., eds., loc. cit. n. 41pat1.
87 .M. LoPucki, ‘Legal Culture, Legal Strategy, afile Law in Lawyers’ Heads’,
90Nw. U. L. Rev(1995-1996) p. 1555.
88 Uzelac, loc. cit. n. 22, at p. 379.
8 Cepulo, loc. cit. n. 18, at p. 1137.
% On fundamental constitutional decisions and ‘ctutsdnal choices’ see B.
Smerdel, ‘Zadée pravne znanosti i prawhkie struke na dvadesetu obljetnicu
‘Bozi¢nog ustava” [Tasks Before the Legal Science andalérofession on the
20th Anniversary of the “Christmas Constitution” Gonstitutional Choice and
Processes of Realization of Highest Constitutidfedlies and Strategic Goals of the
Republic of Croatia] in A. B&¢, ed., Dvadeseta obljetnica Ustava Republike
Hrvatske [Twentieth Anniversary of the Croatian Constitafio(Zagreb, HAZU
2011) p. 47.
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the authoritarian legal culture originating frone tbommunistic period.
The Croatian legal science includes various isss@sh as numerous
unresolved cases, long-lasting judicial proceedargsthe perception of
courts as bare applicators of law possessing naticee powers.

Regardless of the current differences between tie dtates (for

instance, Croatia belongs to the group of countigagured by long-

lasting judicial proceedings, while Hungary is &werized by short
judicial proceedings), they have both shown grelsaacement in the
development of institutions of the rule of law.
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Dissolution of the Austro-Hungarian Empire — refledions on the
Croatian and Hungarian statehood and legal status

I. Hungary after the dissolution of the Austro-Hungarian Monarchy

As soon as Hungary stopped being a member of tletréwiungarian
Monarchy in 1918, two years had to pass to gesthte’s organization
stabilized because until 1920 two revolutionary ggaments followed
each other in Hungary having absolutely differerdnstitutional
ideology about the future organization of the statee first part of the
article wants to describe the constitutional andmiadstrational
organization of the state after the dissolutionthaf Austro-Hungarian
Monarchy summarizing essentially the main constihgl milestones
on the basis of the approved acts of law and legal historical
literature.

1. Changes in the form of government after the dis¢ution of the
Austro-Hungarian Monarchy

The dissolution of the Austro-Hungarian Monarchy 1818 was a
consequence of several factors influencing eaclkeradtfat made the
dissolution of the until then existing state forimatbased on personal
union inevitable. The dissolution of the multinai@ Monarchy wasn’t
a new idea, since many people predicted it alorey 18" century,
moreover Oszkar Jaszi, a politician at the begmminthe 18 century
characterized this region as a powder keg filledhwihe pent-up
unsolved national and social problerfihe First World War and the
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1 0. Jaszi,A Habsburg-Monarchia felbomlasgrhe dissolution of the Habsburg
Monarchy] (Budapest, Gondolat 1982) p. 75.
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following economic and social crisis caused byogether with the
signing of the Trianon Pact was only the detonafdhis powder keg.
Besides as cause of the monarchy’'s dissolution @isoforeign and
inner negative echo accompanying the politics oar@s IV and the
revolutionary wave sweeping around in many cousitaé Europe can
also be mentioned.

The detailed description of Charles 1V's life anglifics is not the aim
of this article since many excellent works haveadly been dedicated
to this topic, so here only those facts are detaileat directly
anticipated the Hungarian revolutionary movemerite Tcause why
Hungary was evaluated negatively during the Firsirld/War is to be
found in the peace trials of Charles IV, becaussetaon his
inconsistent political behaviour not only Enterigtes, but also some of
the Central Powers states withdrew their confidefnom Charles IV.
The inner political situation was sharpened by rif@nifesto issued on
16" October 1918 containing the dynastic concept efkimg aiming
the federal remodelling of the Empire. Since thanifesto did not bring
an effective solution for the people of the mongrdhe establishment
of the independent Czech Republic was proclaimpgstat the time of
the issue of the manifesto — on"2&ctober 1918 and the Slovak
National Council decided to unite with the Czeahdison 38 October,
by which Czechoslovakia came to life. The Galigweamts also decided
to separate from the monarchy and they proclairhedt union with
Poland and the establishment of the Kingdom of &Enwats-
Slovenians was also announced off' &ctober 1918.0n 3 April
1919 the Austrian national assembly dethroned thbsHurg dynasty
annulling all their dynastic rights.

The National Council was established off' Z5ctober 1918 in Hungary
by the members of the independence party led byaMiKarolyi and
the members of the social democrats’ and civilaaldi parties that set
the goal to carry out bourgeois democratic reforyssa consequence of

2 See S. Hegéi, Az utolso trénfosztdg he last dethronement] (Budapest, Kossuth
Kdnyvkiad6 1970) pp. 54-86; P. Schonwaldmagyarorszagi 1918-1919-es polgari
demokratikus forradalom allam- és jogtorténeti k&sei[The constitutional and
legal historical questions of the Hungarian bouigedemocratic revolution of
1918/1919] (Budapest, Akadémiai Kiadé 1969) pp.241-Mezey Barna, szerk.,
Magyar alkotmanytérténefHungarian Constitutional History] (Budapest, @sir
1995) pp. 231-232; |. Lajody. Karoly élete és politikajfThe life and politics of
Charles 1V] (Budapest, A magyaékszent korona szévetségének kiadvanya 1935).
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the bourgeois democratic revolution of 2913Dctober, Mihdaly Karolyi
was appointed to form a new government. It is réadale that Mihaly
Karolyi took his oath to Charles IV as Head of 8tate and at this time
there were no words about his replacement. Thetiquesf the
government’s form raised only in front of the Pamient that demanded
the proclamation of the republic instead of the arohy.

The royal power left off on 13 November 1918 in Hungary, when
Charles IV signed in Eckartsau that he would redigm managing
state affairs. Under this declaration the Parliament decidedisonis
itself on 16" November and it delegated the supreme power dweer t
state to the government led by Kérolyi. Althougltading to the
‘People’s Decree’ issued by the National Counadl tlew constituent
assembly would be entitled to elaborate the newstdation of
Hungary, until the establishment of the assemblye tpeople’'s
government, based on the general elections calledaonewly
promulgated act on the universal suffrage, wadledtio legislate the
needful people’s acts, by which authorization tleepe’s government
became also a legislative organ besides beingéaiéve one.

The National Council put on the agenda of the Riemdint the question
of the form of government based on the debates’dwolember, so at
the time of the Parliament’s self-dismissal afte¢ tesignation of the
King Hungary stopped being a monarchy and the R&Republic was
proclaimed on 18 November 1918.

The People’s Government suffered a crisis afteeiviatg the Vyx
Memorandum on 2DMarch 1919 and resigned from power at the time
of the Memorandum’s rejection. After the resignatod the government
the Hungarian Socialist Party got the power andclpmmed the

% The declaration had the following text: ‘| was datdo since my accession to the
throne to keep all my people away from the horrififiehe war, in the breaking of
which | had no part. | do not want my person totlee obstacle of the Hungarian
nation’s development towards which nation | aml &till of unchanged affection.
Hence | resign from every handling of the stataiegfand | do confirm in anticipate
any decision by which Hungary states its futurefaf government.” The preamble
of Act | of 1920. Hegeik, op. cit. n. 2, at p. 110; Schénwald, op. ci2,nat p. 41;
Lajos, op. cit. n. 2 at p. 521; E. Kovacs, ‘Kronungl Dethronization Karls 1V., des
letzten Konigs von Ungarn im spiegel VatikaniscBakumente’ inFestschrift flr
Hans Hermann Kardinal Groér zum 70. Geburts(8glterrae 1989) p. 415.

% In the proclamation of the republic also the paowtion of the Republic in Austria
(12 November) and Czechoslovakia (13 November) quagn immense role.
Schénwald, op. cit. n. 2 at p. 39.

39



Visnja Lachner Zsuzsanna Pereslelena Roskar Josip Vrbosi

Hungarian Soviet Republic in the name of the Retimhary Governing
Council. The Hungarian Soviet Republic promulgatedonstitution on
239 June 1919 with the title ‘The Constitution of thdungarian
Socialist Allied Soviet Republi¢. However, the Hungarian Soviet
Republic was no constitutional state at all, bufull dictatorship
characterized this period of time, in which thesthibranches of power
were concentrated in the hand of the Revolutiozoyerning Council.
This period lasted for few months only becauseraupportable war
situation developed as a consequence of the fodewilitarization of
the Hungarian army by Mih&ly Kéarolyi and the ocdigr@al movement
of the Romanian troops ori' August 1919, so the government led by
Béla Kun resigned and a new government was formye@yula Peidl
for a short time (1-6 August 1919). The form of gownent turned to be
again a People’s Republic until the governmenistfdn Friedrich took
over the power.

After the call of elections and the formation of thational assembly the
Act | of 1920 was approved ontiGebruary 1920. According to Article
9 of this act, all acts of law and orders promuwddan the period of both
the People’s Republic and Hungarian Soviet Repuliiecame
overruled, they had to be erased from the Nati@uélection of Statutes
and the legal continuity with the state existingobe 29" October 1918
was proclaimed.

The new form of government turned to be a congiitai monarchy
again but only an interim decision regarding thedHef the State was
made until the national assembly could settle thestion of the state’s
supreme power definiteR/The act declared the royal power finished
and overruled the Pragmatic Sanction of 1723. Tdweigor elected by
the national assembly became the chief of the ¢xecpowef, but the
definite decision on the form of the head of thatestand form of
government was put off to the times after the sigraf the peace treaty.

2. The powers of the Head of the State

After the revolution of 1918 the People’s Governinienleed became
the possessor of the supreme state power. Becaumeng entitled to
legislation, its main function was characterized ity law-making

5 Mezey, szerk., op. cit. n. 2 at p. 348.

5 F. PoloskeiHorthy és hatalmi rendszere, 1919-192rthy and his system of
power, 1919-1922] (Budapest, Kossuth Konyvkiad67)9p. 92-98.

" Act | of 1920 detailed preamble.
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process result, of which it proclaimed several pgEspacts and besides
it also executed the power of head of state.

After the governmental crisis of thg January 1919 the ministers
belonging to the Social Democratic Party resigned Klihaly Karolyi
was nominated as temporary Head of the State asider¢ of the
Republic. From this time acts of law could entdoiforce, if they were
signed by him.

During the Hungarian Soviet Republic the Revolutign Governing
Council processed as both Head of the State andrgment. It had a
chief and the people’'s commissars were the learfél® administrative
departments.

As previously mentioned, after proclaiming the legantinuity the
power of the Head of the State was exercised by gbeernor.
According to Act Il of 1920, the members of the ioaal assembly
elected Miklés Horthy as governor of the sfhttis election to governor
was important, because of the King’s resignatidhoaigh the national
assembly did not consider the declaration of Eehkartvalid just
because it hasn’t been countersigned by a ministeHungary became
a ‘Kingdom without a King’ in 1920 only for thisason. There was also
an idea about electing a Palatine who used tod&ithg's deputy in the
former centuries, but the person of the Palatingdcbe nominated only
on the proposal of the King - according to Actdfl1608 on Coronation
- who did not exist at that time and there werdPatatines elected from
1867 on, so the idea was dropped. To elect a Ralétie remaking of
the Act VII of 1867 regarding the Palatine wouldsédeen important.

8 This article deals with the powers of the govetimogeneral, so it does not contain
any specific description of Miklés Horthy's govership. Nevertheless it has to be
remarked that many scientific researchers have Heditated to the governorship
of Miklés Horthy and one can choose from many legiatorical and historical
works wrote during the 20th century even until ¢ieey recent times, if one wants to
find out more about this topic. Without the wish éaumerate all of them, the
following works have been used as background titieesto this article: G. Bencsik,
Horthy Miklés: a kormanyzé és korgGovernor Miklés Horthy and his age]
(Budapest, Mercurius 2001); P. Gosztonki, kormanyzé Horthy Miklés és az
emigracié[Governor Miklés Horthy and the immigration] (Bumtst, Szazszorszép
Kiad6 1992); Miklés Horthy Emlékirataim[Memoires] (Budapest, Eurépa 2011);
Horthy Mikl6s — dokumentumok tiikréb@Mdiklés Horthy — in aspect of documents]
(published by Eva H. Haraszti) (Budapest, Balagsid 1993); T. ZsigaHorthy
ellen a kiralyérfAgainst Horthy for the King] (Budapest, Gondol&89); Pdléskei,
op. cit. n. 6; I. Pintéri volt Horthy Miklos?{Who was Mikl6s Horthy?] (Budapest,
Zrinyi Katonai Kiad6 1968).
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Neither the office of the governor was unknown fhe politicians
because governors were the officers of the stditeeinto replace the
King for his childhood also from the Ii15t:entuw on. The rights and
duties of the governor were remodelled on the bafs&cts I, VI, VII,
VIII, IX of 1446 referring to the position of theogernorship of Janos
Hunyadi® Nevertheless, there were no other characteristicommon
than the name between the governors elected iﬂﬂP\eentury and the
governorship of Miklés Horthy’

The governor had all those rights as head of sitatiethe King used to
have with the exception of some powers. The goverwasn't
considered to be sacrosanct opposite the King,esdidh not have the
right of sanctioning a bill, but he was considetedbe intangible, so his
person fell under special criminal protection.

According to Act | of 1920, the governor had tohtigo convoke the
national assembly, but he did not have the righpmfrogation and
neither could he dismiss the national assemblyawithrestrictions, he
could only do it, if the national assembly becamestantly incapable of
work even after the premonition of the governor #irelchairman of the
assembly could not re-establish its capacity tokwawrcording to the
standing orders. If the governor exercised his triggh dismiss the
assembly he had to call elections as soon as pmssib the assembly
could be reformed within three month from its dissail. Acts XVII of
1920 and XXIII of 1933 altered these rules becathsgeconstitutional
defence of the state required the extension ofthvernor’'s powers. So
the governor’s right turned to be equal to the Kmght regarding the
dismissal of the parliament, as it used to be edgdlby Act X of 1867.
1 By this extension the governor could dismiss tadomal assembly
even if either the new budget or the last yearjsrggriation accounts
haven’t been got through yet, but he was obligedatbelections right
after the dismissal in order to have the term océg¢fmonths kept for the
forming of the new national assembly.

Instead of the right of sanctioning a bill, the govwor had to sign and
order the proclamation of the act within the tewh$0 days. One time

9 Act | of 1920 detailed preamble.

103, Bolény,A kormanyzoi jogkor kiterjesztésének kérdés¢hezhe question of
the extent of the governor’s tether] (Budapest,gélgrR. Konyvkereskedése 1936)
pp. 6-10.

L Art 1 of Act XVII of 1920; Art 1 of Act XXIII of 1933; Bolony, op. cit. n. 10, at
p. 16; Poloskei, op. cit. n. 6, at p. 104.
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he could refuse to sign it and send it back tononal assembly for
being amended, but if the national assembly wasaclad to its
standpoint and resisted to amend the bill the gawrehad to sign and
have it proclaimed within the terms of 15 days. Towernor had no
right to reject or send back to the national as$gihie bills referring to
the Head of the State and the form of government. >dX of 1937
gave the right to the governor to withhold a bdl 6 month in two
following occasions but he had to sign and hayeatlaimed within 15
days at the third occasiof.

The governor represented Hungary in internatioaktions. He could
send and see deputies and he could sign interahtiozaties in the
name of the Hungarian state with the approval efrtational assembly.
In case of those international treaties that deatlh legislation the
approval in anticipation of the national assembbswalso needed to its
signing. The governor also needed the previousoappof the national
assembly if he wanted to deploy the army outsigefrtbntiers or sign a
peace treaty. But at the same time he could usetta¢ prerogatives of
leading, commanding the army and determining itefrorganizatior®
The Act XVII of 1920 gave the power to the goveritmdispose of the
army outside the country even with the additionppraval of the
national assembly.

The governor exercised the executive power throighgovernment
responsible for the national assembly. The ordeds@mmunications
of the governor were valid with the countersignofga minister, but he
wasn't irresponsible according to the law oppogiteKing, because he
was impeached by the national assembly in case réaclbed the
constitution or the acts of law. His impeachmenbdcpss could be
started on the written initiative of at least 10@miers of the national
assembly and he could be found responsible, iRtBemajority of the
national assembly voted for it When Act XXII of 1926 reorganized
the upper house of the parliament, the rules ofeampment got also
changed, so the lower house of the Parliament cailthte the
impeachment process and a special court of law nugdérom the
members of the upper house could found the govaewponsible for
committing breach of law®

2 Art 1 of Act XIX 1937.

13 Art 13 of Act | of 1920; P6l6skei, op. cit. n.& p. 105.
14 Art 14 of Act | of 1920; P6loskei, op. cit. n.& p. 105.
15 Art 47 of Act XXII of 1926.
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Neither the former royal prerogative of ennoblingr the exercising of
the right of patronage was the governor entitleditld — especially the
latter could Mikl6s Horthy not exercise, becausé&hg member of the
reformed church -, moreover couldn’t he exercise tight of mercy
either’® Act XVII of 1920 extended the governor's prerogatiof
mercy, so he could apply it, but only with one dtind, he could not
grant mercy for ministers impeached and found nesipte by the
national assembly that neither could the King dooading to Act Il of
1848 and XVIII of 1870/

The governor had to take an oath in front of thisonal assembly after
his election and got paid for his office and he hasparate bureau, too.
His remuneration according to Act Il of 1920 reathbe amount of
3.000.000 coronas per year. As governor he had tddressed as ‘lord
governor' '8

The Act XXII of 1926 provided the governor the rigio appoint 40
members at his will to the upper house of the gamint for life, which
amount has been extended to 87 for the end of #39s] after the
increasing of the country’s territory accordinghe Il Vienna Award*®
Later Act XIX of 1937 declared the governor bothamgible and
irresponsible and gave him the right to nominatsuacessor to the
governorship. The governor could nominate someonéhfs office in a
closed and sealed envelope that could be openeftoimi of the
parliament in case the vacation of the governorssitmn. The
parliament would vote for the person of the newegnor and if they
did not agree with the person nominated by the gmrethey could set
a new candidate. In this case the majority of tbeesy would decide
about the governof’ The reason of such a late regulation on the djllin
of the governor’s office was that the national adsdlg designed the
function of the governor as a temporary solutiod #rey didn't even
drop the idea of the Kingdom eittférThe rules of Act | of 1920

18 Art 13 of Act | of 1920.

17 Art 3 of Act XVII of 1920; Bélény, op. cit. n. 18t p. 17.

'8 Arts 15-17 of Act | of 1920.

19 Arts 23-24 of Act XXII of 1926.

%0 Arts 2-6 of Act XIX of 1937,

2L The legitimists fought for the replacing of Charle/ to the Hungarian throne
even after the election of Miklés Horthy as governdlthough their struggles
turned to be futile and after two unsuccessfulnaptts of Charles IV the parliament
approved act XLVII of 1921 in which they declarée tdethronement of Charles IV
and the Habsburg Dynasty based on the PragmatictiS8arof 1723. Hegdis, op.
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referring to the governor were created for onlyirgle person, Miklos
Horthy. By 1937 it became obvious that the offiégh® governor may
be filled again in case of vacancy, so a new adttbde made because
of this.

Act Il of 1942 established the function of the dgpgovernor who was
elected by the parliament based on the nhominatigheogovernor. The
deputy governor replaced the governor in case leim@apacitated to
exercise his power because of illness or absenceording to this act
the parliament elected Istvan Horthy, son of Mikldsrthy as deputy
governor.

3. The government

Along the People’s Republic the People’s Governmset to be indeed
the possessor of the state’s supreme power. Aastmentioned before,
after the resignation of the social democratic ste@rs Mihaly Karolyi
was both President of the People’s Republic anchd®Minister of the
People’'s Government.

At the time of the Hungarian Soviet Republic thev®etionary
Governing Council used to fill in the governmenitisk just like the task
of the Head of the State. It had a chief and thapigés commissioners
were the ministries. Because the Revolutionary @org Council was
a temporary organization, it was redesigned andedaas Governing
Council having 9 people’s commissionaires who Hredright of issuing
orders. The Governing Council fell under the sujggzm of the
legislative body named as the Nationwide AssemUdiythe Allied
Councils and the Allied Central Syndicate. Theelatteplaced the
Nationwide Assembly of the Allied Councils in lelgison when it
wasn’t convoked.

During the period of the restoration the governniern characterizing
the age of the dualism has been re-established swmith realignment
that the government was completed with the Minisfr{Foreign Affairs
because there were no more Common Affairs, and tvéhMinistry of
Work and Welfare, the Ministry of Public Sustenameel Ministry of
National Minorities. After the dissolution of theustro-Hungarian
Monarchy the position of the Minister around the&d{s Person stopped
existing, too. In addition to these ministries t@istry of Economy
was established in 1927 and the Ministry of Welfamed Public

cit. n. 2, at pp. 140-184; Z. Vadlorthy vagy a kiraly? [Horthy or the
King?](Budapest, Szépirodalmi Kényvkiadd 1971).
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Sustenance ceased to exist in 1932. In 1940 thestdinof Public
Attendance and in 1942 the Ministry of National @&y and Public
Relations came to lif&

The prime minister was appointed by the governmmfthe members of
the winning party taking the majority in the pamtiant. The same rules
that were binding during the age of the dualismendig to the
impeachment process and the legal responsibilitynimiisters entered
into force again®®

In the years before the Second World War the ingmae of the military
organs increased and the governor's executive pamer authority
happened to increase. Act Il of 1939 establishedSupreme Council
of National Defence. The governor was its head,ifudtis absence the
prime minister had to preside over its meetings.niembers were the
ministers, the Commander in Chief of the NationainAd Forces and
the Minister of National Defence had a decisiveerisl it”* Also the
Secretariat in Chief was set up whose members thereeporters of the
ministries and the reporters of the national desshcommandership
and a general. Its task was to prepare the mildarministration of the
country, public administration was replaced withe f warfare?

22 Mezey, szerk., op. cit. n. 2, at p.314.

ZAct 11l of 1848 regulated first the causes for timnister's responsibility that
remained binding also during the age of the dualidsithe basis of this act an
impeachment process against the minister couldibated either if he breached the
constitutional statehood, the acts of law, the quemk and property rights of the
citizens by issuing an order, or he was defautbking an action he was obliged to
take against such occurrences that could harm dmstitutional statehood, the
public welfare and the public interest, or the pae and property rights of the
citizens, and nevertheless the minister could beeamhed, if he committed
defalcation.

2 Mezey, szerk., op. cit. n. 2, at p.312.

2 Act LXIII of 1912 provided the authority for thisat entered into force in warfare
or other special circumstances. Special circumstreere for example the war,
revolution, acts of God that could put the funcimgnof the state at risk. On the
basis of the special authorization the Head ofState had an increased executive
power that could be extended to the restriction amspection of the postal,
telegraph and phone service, to the prohibitionthef associations and right of
assembly, to the introduction of the censure, odbtablishment of new courts, to
special legislative authorization (meaning the powafeissuing orders in items that
belonged to the parliament), to waive acts of lawyernmental, ministerial or
administrative orders, to organizational centraioma and he could also appoint
officers to get involved into the local administoat, or he could also decide about
restrictions on the field of foreign and securitglipy, or personal and passport
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4. The national assembly and later parliament

Right after the Hungarian parliament had dismisitsdlf on 16
November, the Hungarian National Council and the sepreme organ
of the revolution that had to act as a nationatiady were convoked.
The national assembly declared itself to be thetdrs of national
sovereignty and in the People’s Decree authoriZeel People’s
Government to adopt the most important people’s attaw about the
general suffrage, the freedom of the press, juajstand the freedom of
assembly and associatithFrom that time on the People’s Government
filled in the role of the legislative body untile¢hdebacle of Kéarolyi's
government.

During the time of the Hungarian Soviet Republimally the National
Assembly of the Allied Councils acted as a parliatn&@he members of
this assembly weren't elected directly by the matibut the local
administrative and city councils sent one membeh#assembly after
each 50.000 inhabitants. These representatives @eulvithdrawn any
time by the councils. 40 members of the Nationarteenic Council and
80 members of the Syndicate of Budapest got meripeis the
assembly beside¥.

First the right of suffrage had to be amended aftex political
restoration and the ground of which the new natiasaembly could be
convoked. The law about the general suffrage gohdme after Prime
Minister Istvan Friedrich and was issued on thedall919 in the form
of a Prime Ministerial order (order nr. 5985/1918oat the general
suffrage and national and local elections). Thisleor raised the
minimum age-limit to vote to 24 years and set ase@uirement a
Hungarian citizenship longer than 6 years, a resigdonger than 6
months and in case of women the ability to righd eead.

The act on suffrage adopted after the temporaripghegot the name
‘Lex Bethlen’ from Prime Minister Bethlen Istvart. was also a Prime
Ministerial order (order nr. 2200/1922 about gehesaffrage and
national and local elections). According its rutegy those men got the
right to vote who reached the age of 24, were Hdagaitizens at least
for 10 years, had at least 2 years of residendphénsame parish and

control, controlling the carrying trade permissiorestricting the freedom to move
freely and to set maximum prices.

2 Mezey, szerk., op. cit. n. 2, at p. 233; Schonwajd cit. n. 2, at pp. 93-147.

2" Mezey, szerk., op. cit. n. 2, at pp. 350-351.
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successfully finished theth4grade of the elementary school. In case of
women the age limit was higher they could voténéyt reached the age
of 30 and finished the”Bgrade of the elementary school. In the local
regions the open vote was introduced.

The first act of law on suffrage of that period was Act 26 of 1925, an
act having very similar rules to the former Lex lden. According to
this act in the capital city and in big towns thartgs stood as a
candidate for elections with a list and the votifiog this list was a
secret-ballot and it was obligatory for everyoneihg right to vote.
Meanwhile in the parishes and small cities the telas went on in
individual boroughs and the voting was open.

The secret ballot for first was generally introddidey Act 39 of 1938.
Setting up the individual boroughs was the oblmaif the Minister of
Inner Affairs and in these boroughs the 40% majaftthe votes were
enough to win the elections. According to thislamth men and women
could vote after reaching the age of 30, were Hragaitizens at least
for 10 years and in addition to this they had tafcm their family-
supporting status. In the boroughs, where theielecticcording to lists
was introduced, such as in the counties and cozapital cities (in the
latter there were no individual boroughs at all)raén had the right to
vote who reached the age of 26, were at least Goyehrs Hungarian
citizens, had a permanent residency of at leastasyand finished at
least the 6 grade of the elementary school. Beside them alhero
could vote who reached the age of 30 and couldirwortheir family-
supporter status or that they were the wife or widd a man who had
the right to vote. By this act the system of thargl suffrage was
created in Hungary, by which the inhabitants ofwuiiages got a double
right to vote. The act also contained rules for ghssive suffrage. The
age of 30 and having a permanent job in the previbdl years was
demanded for being elected, or the candidatescthbd former MP’s, or
members of the county committees or representatbfethe parish
council. All those people were excluded from beadgcted who had a
bigger amount of tax-default, or were imprisoned d@mmitting a
crime, or deposed from office for unpatriotic cootjwor were people’s
commissioners, Prosecution’s or Political Commissis during the
Hungarian Soviet Republic.
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The general, equal, direct and secret ballot wiedanced for first time
in Hungary by Act 8 of 1945°

After the general elections held in 1920 on theugds of the Friedrich
Prime Ministerial order only the lower house of feemer Hungarian
Parliament was convoked. The lower house declasetf s a national
assembly and the restoration of the former uppeséavas declared to
be its task for the future. The main rules regaydive national assembly
and tgéa representatives’ right to immunity wereuteted by Act 1 of
1920.

The upper house of the parliament was reorganigettb22 of 1926. It
preserved its previous form, but the Hungariart@eiscy didn’t play an
important role in it anymore, because mainly thgaos characterizing
the modern states appeared here, such as corgocagans, scientific
corporations and lobby corporations, representafehe counties, etc.
The governor could also appoint members as it Hesady been
mentioned before. Male members of the Habsburglyawto reached
the age of 24 also preserved their rights to be Ineesnof the upper
house, but they had to be resident in Hungary. @ase office some
high-officials got also membership to the upper d&usuch as the
Hungarian Crown Guards, the Chief and Deputy Coiie¢he Hungarian
Royal Curia and the Hungarian Royal Administrativeurt, the Chief
of the Court of Appeal in Budapest, the crown cduribe Supreme
Commander of the Hungarian Army, the Head of thendédwian
National Bank and the ecclesiarches of the trathfioHungarian
churches. Based on elections all those people padsive suffrage who
were members of high-noble families, reached tleeadd®4 and paid at
least 2,000 Forints as land-tax per year. Also Naional ‘Vitézi’
Committee® the Hungarian Academy of Science, the Universitied
Colleges, the Hungarian National Museum and thekSExchange of
Budapest could send its representatives to theruppese together with
the representatives of the different chamb®rs.

2 About the right of suffrage see the acts of lawipto the Corpus Juris Hungarici
and G. BéliValaszt6jog 1848-t6l az Un. rendszervaltasig (kdg[Right of suffrage
from 1848 until the political transitions (manugt)]; Mezey, szerk., op. cit. n. 2, at
pp. 256-262; Poldskei, op. cit. n. 6, at pp. 84-85.

9 Arts 1-4 of Act 1 of 1920.

30 A title awarded by Miklés Horthy to some ex-serriten.

31 Arts 3-14, 19-22 of Act 22 of 1926 and |. Také&eésHorthy rendszer felshaza’
[The upper house of the Horthy regime], Tfanulmanyok a Horthy-korszak
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It is interesting to note that the bill passed kg bbwer house could be
sent for approval to the governor without havingajtproved by the
upper house, too and neither could the upper heatgefor the budget.
So it had a lower position against the lower houset. 27 of 1937
increased the authority of the upper house, ittigetright of initiative
and from this time on both houses had to vote fwhebill before
sending it to the governor for approval. In casettho houses couldn’t
agree on the bill, they had to hold a common mgetitiowever, the
upper house went on not having a right to amentherbudget, it could
vote for or against it, without having any amendimigjatives even from
1937 on*

5. Sources of law

The people’s acts approved in the period of thepleéo Republic and
the orders issued during the Hungarian Soviet Repure overruled
according to Act 1 of 1920 and the acts of lawhaf times before 1918
entered into force again by the declaration oflégal continuity. The
sources of law of the mentioned period have alsm lerased from the
National Collection of Law nevertheless the minéstrwere authorized
to keep in force some of the people’'s acts theyeejrto be
indispensable until the national assembly shouipadew ones instead.
% The acts of law adopted by the national assemity taen by the
parliament were considered to be the highest Ispatces of law that
entered into force by being published in the Natio@ollection of
Laws.

6. The system of public administration

The revolutionary government of 1918 didn’t leale system of public
administration untouched either. The governmentViidly Karolyi

appointed government commissioners who had a s$tigcarchy even
until the very lowest administrative level. The gavment

commissioners possessed of a wide authority, theyelven the right to
issue an order. They replaced the former HeadheofCbunties. Local
National Councils and Worker Councils were establisbeside them to
manage law enforcement tasks, confiscation of altat®n and to

allaméarol és jogarol[Essays about the state and law of the Horthy repim
(Budapest, Kdzgazdasagi és Jogi Kényvkiadd 19585470.

%2 Arts 1-3 of Act 27 of 1937.

33 Art 9 of Act 1 of 1920.

50



Dissolution of the Austro-Hungarian Empire...

impose taxes. Also Military Councils were createtthwcredential
members who got political leadership in the militéorce.

During the Hungarian Soviet Republic a system ainods came to life
on the whole territory of the country, such as phesh, city, township
and county councils. They dealt with public admiaison and had a
strict hierarchic structure.

The Horthy regime restored the dualism type pulblgministrative
system but with the amendment that during the twarliVWars the
administrational powers increased their authoriaiast the local
governmental organs. The end of the centraliziraggss was that the
county and town officers and the village notary Iadbe appointed by
the Minister of Inner Affairs, other officers of after towns by the
mayor, village officers by the sub-prefect of theusty who was
considered to be a serious encroach in the lodahamy. The act on
the reorganization of the public administration oelelled the local
administrative committees existing in the countesl county capital
cities. It created the local administrative smaemblies, reorganized
the parish administration and changed the nambeofdwns having an
organized council to county towns. It regulatedi@tail the authority of
the public administrative committees, the legal edgnsystem of the
administrative decisions and the educational reguénts and
disciplinary responsibility of the clerks of pubidministratior?’

7. Summary

After the too fast political transition of 1918/191the legally
continuous state under the governorship of Miklasthly existed until
1944, when Horthy resigned on ™ @ctober 1944. Following the
German occupation of faviarch 1944, Ferenc Szalasi took an oath in
front of the extreme right representatives of thdi@ment convoked on
2" November as Head of the dictatorial Hungarianestéifter the
Second World War Hungary belonged to the sovidd figf interest
determining the form of government until the pohti transitions of
1989.

34 Act 30 of 1929; See in detail Mezey, szerk., dp.rc 2, at pp. 317-325.
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Il. Croatia after the dissolution of the Austro-Hungarian Monarchy

1. The establishment of the Yugoslav State

By declaring war to Serbia, Austria-Hungary wanteaffirm its status
as an independent superpower, however, it provedofiposite - this
war was to unveil all the weak points of the Mothgrand to bring it to
its collapse. In addition to military defeat at thrent, the national
revolutionary turmoil in October 1918 would resintthe secession of
some of its parts which would systematically forne thew national
states with the new state government led by thaciple of self-
determination of the nation.

Only towards the end of the World War | did theadasf a common
Yugoslav state begin to receive a real chancedalization. Even then
the discussion started about the concrete plansa ofugoslav
unification. Even during the war the initiative farranging the new
state was taken by the government of the KingdonSefbia with
Nikola Pasic as leader and the Committee of theo¥lay political
emigration, which was formally constituted on 38gbril 1915 in Paris
under the name of Yugoslav committee. The committemvever,
moved its headquarters to London immediately atfter constitution,
believing that London was the headquarters wheseAllliance made
decisions about war and peate.

The committee directed its activities towards mlon of two goals.
The first one was to free all Yugoslav countried #men to unite them
with Serbia and Montenegro into one common stake Jecond goal
was to oppose the imperialistic aspirations ofylted Croatian coast
which were the result of the London treaf{/In contrast, the Serbian
government refused to recognize the Yugoslav Coteelitas a
representative of the South Slavs of the Monardut, upheld it as

% H. Sirotkovic and L. MargetidPovijest drzava i prava naroda SFR Jugoslavije
[The history of state and law of the nations of SERjoslavia] (Zagreb, Skolska
knjiga 1988) p. 218.

% London treaty was secretly concluded in Londor26f April 1915 between the
Entente powers and ltaly. By this treaty Italy wasmised to get Trentin, Tyrol,
Gorizia Gradiska, Istria, Cres, Losinj and smakdands of Kvarner and greater part
of central Dalmatia as well as part of Dalmatiatarids, part of Albania,
Dodecanese and some German colonies in Africahidd entered into the war on
the side of the Entente. Sirotkéybp. cit. n. 35, at p. 219.
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much as it suited its policf.At the end of the war the Radical party, led
by Nikola Pasic, had already prepared two possidelutions for the
unification of Serbian people. One of them, calfig big resolution’
suggested the unification of Serbs, Croats andeBians into one state
with Serbs as leaders, which would have ensuredig@edomination in
the new state. This would have been possible onlyase of Austria-
Hungary’s military defeat. The second ‘small resioli was only about
forming Great Serbia including Montenegro, Bosmia &lerzegovina,
parts of Croatia and Vojvodina, and it would haeem possible only in
case of achieving a separate peace with Austriayeiyti®

At the same time as the Corfu meeting was beingngld at the end of
May 1916, Croatian and Slovenian representativadenna’s Imperial
Council, joined in the Yugoslav Club, announced key Declaration
in response to peace offer to the Austro-Hungatider Charles IV and
the members of the Entente. This peace would hasbled Austria-
Hungary to sustain within present boundaries, drel interior ones
would have become questionable. In contrast tq thatYugoslav Club,
which used the declaration, would not have requiexision of the Dual
Monarchy and the establishment of the third unittted South Slavs
within the Monarchy into ‘[...] one independent, frelate body built on
the basis of democracy’’ The echo of the declaration was extremely
loud, and the political activity, caused by theyweame declaration, was
to establish National Councils in certain Yugoslatates as the
foundation for the new state bodies as well as Gleatral National
Council in October 1918 as the political represiveaof Yugoslav
peoples in Austria-Hungary.

The overall situation in the first months of 191&swbeginning to
change and for Serbia it was very inconvenient. THebruary
Revolution removed the Russian Emperor from powed the new
interim government could not provide Serbia thepsupit used to have
during the imperial regime. In addition to thate thntry of the United

37 The Serbian government's policy is expressed i Mis Declaration, which
stresses the need for unification of the SerbsatSrand Slovenians into one state,
but as far as the interior structure was conceriieddvocated the unilateral
annexation of Yugoslav countries of Austria-Hungand their annexation to the
Kingdom of Serbia.

% H. Matkovic, Povijest Jugoslavije- hrvatski poglefiHistory of Yugoslavia-
Croatian review] (Zagreb, Naklada P.I.P. 1998)6. 3

39 N. EngelsfeldPovijest hrvatske drzave i praydistory of Croatian state and law]
(Zagreb, Pravni fakultet u Zagrebu 2006) p. 263.
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States into the war could have repercussions onfutuee of south
Slavic countries. All of this pressured Nikola Rag) cooperate with
Yugoslav committee, because if by the end of the W& Alliance had
preferred the Yugoslav solution, Serbia would hagen in a favourable
position. Besides, this demonstration would haveed the powers of
Entente to abandon their present attitude of uphglthe presence of
Austro-Hungarian Empire.

On 18" June Nikola Pasic summoned the conference on ®orfu
between the representatives of the Serbian governiteel by the
president Pasic, and the Yugoslav committee ledrig Trumbic. The
conference lasted until 20July, and in that period there were 24
sessions whose main objective was the resolvingugfoslav national
guestion, thus many different resolutions were iakéo consideration.
Since the delegations had opposite standpointst abesubject matter,
it was agreed that the text of the Declaration waansist of only those
resolutions that were approved by both sides.

The Declaration was signed on"20uly 1917 by the president of the
Serbian government Nikola Pasic and the presidérthe® Yugoslav
committee Ante Trumbic. The text of the Declarati®melatively short.
It consists of a political introduction and thintearticles in total, which
are mainly incomplete and unelaborated. The intctida is about the
principle of national self-determination and nagibanity of the nation
with three names. In that sense there were effoside in order to send
the Alliance a request for the territorial deteration of a future
country, which was to encompass ‘area where ouplpsawith three
names live in a compact and continuous md&sThe declaration was
against the partial resolution of Yugoslav natiomaéstion. The text of
the declaration contains these resolutions: S&fmts and Slovenians
will join in one common state which will be calldte Kingdom of
Serbs, Croats and Slovenians. It will be a corigital and
parliamentary monarchy under the Karadjordjevicadyn. Furthermore,
it recognizes the equality of all national naméishabets, national flags,
coats of arms and other recognized religiSriBhe major discussion at
the conference was about the form of governmentmbic particularly

40 Corfu is a Greek island which was occupied byAlies and was set to be the
headquarters of the Serbian government in exilakddéc, op. cit. n. 35, at p. 42.

41 F. Culinovi¢, Dokumenti o JugoslavijiDocuments about Yugoslavia] (Zagreb,
Skolska knjiga 1968) p. 47.

42 Margett and Sirotkow, op. cit. n. 35, at p. 22.
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advocated for a federal stdfebut finally the idea of unitary state,
proposed by Serbian politicians, was adoptéd.

According to its content, the Declaration estal@éhtwo important
facts: 1) decision to create a common state folyatfjoslav countries
and 2) the final decision about its form will bespad by the Constituent
Assembly by the majority of its qualified membeifsumbic did not
succeed with his proposal to have the principaludl qualification for
passing the constitution, and Pasic later used biylaws of the
Constituent Assembly in order to replace the gigalimajority with the
absolute one, and thus to achieve in 1921 the asttconstitutional
draft. Even though there were no guarantees thatDdtlaration would
be followed by its signatories, it was still a mataty, constitutional
act, because it was notified by the governmentefdlliance, and for
the Yugoslav committee it had both moral and pitiobligation to
establish the future common life of Yugoslav pedple

The Declaration caused surprising interest in @umtries as well as in
the rest of the world, even though the Austro-Huiaga authorities
sought to diminish its significance since it wagnarily aimed at the
destruction of the Austro-Hungarian monarchy ineortb facilitate the
unification of three nations in one common state.

The world political situation at the beginning 091B was quite a
disadvantage, if one takes into account the neecestablish the
Yugoslav state. The heavy position of the Alliedngr which was a
result of Russia's exit from the war, the failuvecll on general peace
negotiations and the anti-war mood of the masskestafl the English
Prime Minister Lloyd George, so at the beginningl®i8 he declared
that the breakup of Austria-Hungary was not inctudethe British war
aims, and promised the autonomy to South Slavigpleewithin the
Monarchy. However on IBof May 1918 the United States finally got
committed to the destruction of the Monarchy andregsed its
sympathies to national aspirations of the SouthvsSIghis caused a

43 Trumbic was of the opinion that because of thialtaaspirations on the east coast
of the Adriatic Sea, he had to reach an agreemi¢ghttiie Serbian government about
the Yugoslav unification.

4 Article 13(2) of the Corfu Declaratiofulinovié, op. cit. n. 41, at p. 47.

4 According to its content the Corfu declaration wascompromise. Yet, the
Yugoslav committee considered it as important dantmwith which it exercises its
program. The committee thought that with this dextlan Pasic is deviating from
his ‘small resolution’ i.e., creation of a GreatiSa.
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significant activity of political parties in the goslav part of the
monarchy. It has come to creating national countilt act as the
political leadership of the unification of three opées. From the
beginning of July 1918 until the end of Septemite National
Councils in Dalmatia, Istria, Croatian coast, Shige Bosnia and
Herzegovina were formed.

However, the most significant one, The Central diwtl Council of
Croats, Slovenians and Serbs was established"odckober 1918 in
Zagreb. It was a political representation of Yugeghations in Austria-
Hungary. Anton Korosec was elected president, drel first vice-
president was Ante Pavelic. The place of seconce-piesident
remained vacant temporarily, though it was formalisigned to the
representative of Croatian-Serbian coalition - 8xzat Pribicevic®® The
moment of entering the coalition in the Nationau@ail coincided with
the moment in which the fate of the Austro-Hunganmonarchy had
already been sealed. The coalition as the largady pn the council
soon became dominant in making new decisions.

The same day when the Presidency was elected, éh&aC National
Council rejected the manifesto of Emperor Charlé df the
federalization of the Austro-Hungarian monarchy asdught the
unification of Slovenes, Croats and Serbs on ttstsha the principle of
self-determination, and regardless of the formatesborderé’ Another
attempt at reorganization of the state followed2afi October 1918 in
Vienna. It was this attempt that was the reasort tha Central
Committee on the session on"™®ctober 1918 passed its historical
conclusion to declare secession of Croatia, Slavamd Dalmatia of
Austria-Hungary and their unification with the othéugoslav countries
in ‘ one common and sovereign State of Sloveni@nsats and Serbs’ —
the State of SC& This emerging country included all Slavic courtrie
of the former Austro-Hungarian Empire, except Tiegeshe Slovenian
Littoral, Istria, Rijeka and the part of Dalmatighich was occupied by

46 Since the Croatian-Serbian coalition did not tpet in the meeting in Zagreb, it

was not included in the process of national comegion until the establishment of

the National Council. Matkovic, op. cit. n. 38,pat49.

47 The declaration on the elimination of the maniesias issued on 19 October

1918, and says that the National Council was empedvby all parties and groups

to lead national policy and seek the unificatiortted Slovenians, Croats and Serbs
throughout the ethnographic field. Engelsfeld,@p.n. 39, at p. 271.

48 Culinovi¢, op. cit. n. 41, at p. 76.
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Italian forces after the conclusion of the armestiwith Austria-

Hungary?®

This conclusion was inevitable as a result at wihalthrelevant internal
and foreign political factors indicated. The deigmtion of the

unsustainability of the Austro-Hungarian Empireere\before reaching
a conclusion, was obvious. At the time of its adopthe Monarchy was
in complete disorder. The government was passind, the National
Council was getting more independent as the de fasgresentative of
the new situation that only required political s#om

Having concluded its Assembly in Novi Sad or"28ovember 1918,
Vojvodina joined the Kingdom of Serbia, too.

2. The form and structure of government

The first one to be established at the ParliamenZagreb was the
Croatian State, and then the State of Sloveniamsat€ and Serbs,
which will later include the Croatian State as wéflough, the final
form of the State and its internal organizationl wé decided later by
the Constituent Assembf{.In addition, at that same session, Dr. Ante
Pavelic's proposal that the supreme power is tearesf to the National
Councif* was adopted, whereby it became the supreme atytiobrine
State of SC$? Since the National Council was a cumbersome body t
resolve all administrative problems efficiently aguickly, it entrusted
its work related to ‘the government of the Southvil countries of the
Monarchy' to its Presidendy i.e. The Presidency of the National
Council of SCS. Therefore, the Head of the Presiglexf the National

4% These parts could not be found within the newestat they found themselves
under the regime of Italian military occupation.

0 . Sigt¢, Dokumenti o postanku Kraljevine Srba, Hrvata i Slwaca 1914-1919
[Documents on the formation of the Kingdom of Se®mats and Slovenes, 1914-
1919] (Zagreb,Matica Hrvatska 1920) p. 195-196

51 See B. Krizman, ‘Osnivanje Narodnog ¥geSHS’ [Establishment of the National
Council of SCS], 1-Historijski zbornik(1954) pp. 23-32.

52 Engelsfeld, op. cit. n. 39, at p. 272.

53 ‘Executive power of the new state of SCS, whictllided former South Slavic
areas of the Dual Monarchy (Slavic countries, Teiudingdom, Bosnia and
Herzegovina and “Vojvodina”), with Zagreb as itpital, was then in the hands of
“directory” of the National Council of SCS.’, See. Mova, ‘Radanje Kraljevine
SHS u svjetlu francuske politike’ [The emergencethaf Kingdom of SHS in the
light of French politics], L'asopis za suvremenu povij¢2003) p. 149
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Council was the Head of the executive governmenthef SCS State
accordingly>*

The presidency of the National Council consistedagfresident, two
vice presidents and a few secretaries representitgymediaries
between the National Council of the SCS and thevipoal
government® Although the presidency of the National Councilsvem
independent body making decisions for particulational problems,
initially it carried out the conclusions of the @eth Committee of the
National Council made at the meeting of the Bodtk responsibilities
of the Presidency of the National Council were fiiiowing: issuance
of regulations with legal force, the right of amtyeand the supreme
military command, the appointment of provincial gowments,
installation and upgrading of higher-ranking staificials, changing the
old legislation in a province with the countersigma of the Prime
Minister of that province, i.e. management of ingdrand external
policy of the state SCS.

The presidency of the National Council of SCS, hes Government of
the State of SCS, jointly dealt with the issuepaitticular departments
with the consent of the Central Committee of theidwel Council.
Thus, it did carry out the function of the Goverminef the SCS, but the
activities and the competencies were not dividei idepartments,
except for the administration of military affaisghich was assigned to
the Department of National Defence. The navy affaiere entrusted to
the naval committee and diplomatic affairs wererwesteéd to the
Yugoslav committee, unless the duties were carried by the
Presidency itseff®

In addition to those activities that were underjthvesdiction of the SCS
National Council as the supreme authority, the Guwent of the
National Council of the SCS carried out so callgiht ventures’ such
as: foreign affairs, military affairs, financialfairs and ‘agitation and

541, Beuc,Povijest institucije drzavne vlasti u Hrvatskoj 2I/51945)[The history of
government institutions in Croatia (1527-1945)] &b, Arhiv Hrvatske 1969) p.
324.

% In the same way there were secretaries for Cro&t@matia, Slovenia and
Bosnia; Backa, Baranja and Banat did not have theifcial government.

%6 Beuc, op. cit. n. 54, at p. 324. The mentionedadepents were federal ministries
of the Government of the National Council of SC®sBes them there were the
following: Section for the organization and propada, Newspaper department and
the Financial department.
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propaganda’, including the press offféeThe Government of the SCS
National Council entrusted all other tasks to thevimcial authorities,
i.e. the individual commissioners for the departmena particular
province (Slovenia, Croatia and Slavonia with Rajeland Istria,
Dalmatia as well as Bosnia and Herzegovina). Intefdto resolving
the affairs of the department of internal governinggaching, theology
and justice, the provincial governments were a¢sponsible for trade,
crafts, industry, railways, postal, telegraph agldghone, finance, food
and national economy (agriculture and animal hudban
Commissioners who led a certain department in #cpéar province
represented the Trust Council i.e. the governmétihe province, and
were appointed by the State Government of the SC®B® proposal of
the National Council of the province, for which t8emmissioner had
jurisdiction. The Government of the Province wounldet as necessary
at meetings in order to make a conclusion for thoa#ters which were
important for the entire Province from the scopetha department
Also, the governments of SCS appointed presidemtgprovincial
governments (in Croatia it was a Ban), who chaihedsessions of their
governments. The prime ministers have been delégabe pass
legislative provisions with the consent of the Goweent of the State of
SCS. They also had the right to appoint lower rdridcials unlike the
commissioners who were entitled to appoint and mihee minimum
bureaucracy and bring important provisions onlyhvitie consent and
order of the Government of the State of S&Brovincial governments
were subordinated and responsible to the Natiooah€il and in order
to perform all important tasks they required thprapal of the National
Council of SCS. Therefore, Provincial Governmermtiedated the actual
jurisdiction whereas the National Council only fdly and
conditionally transferred the exercise of its diot@l rule® As
administrative units within the provincial governmhe except for

57 Also, joint ventures had Austria and Hungary adoug to the Settlement from
1867.

%8 From the archives of the National Council of th@SS State Archives of Croatia,
Zagreb.

% Organization and jurisdiction of the Province Gmweent during the times of
State of SCS were determined according to fund’klihgs of the Provincial
Government in Zagreb and funds of the National @dwi the SCS. State Archives
of Croatia, Zagreb.

0 However, even in this case the jurisdiction of Brevince Government was much
wider than during the times of Austria-Hungary witthe guaranteed autonomy.
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commissions, there were other units, like the HEesgial Office,
Computer Office, Provincial Treasury, JournalisnpBement and other
ancillary offices of the Provincial Government.

The situation in the SCS State itself, after théa@shment, was
becoming more and more revolutionary with regardricesolved basic
guestions about the land, whereas the ruling diasisneither will nor
abilities and tools to resolve the probl€hOn the one hand it was
necessary to resolve the social question, i.e., réellions of the
disgruntled peasants, and on the other hand tleenaktposition of the
new state was not satisfactory since the powergniénte and the
United States were not in hurry to recognize thateSof SCS for
numerous reasons, thus there was a danger thétaliae government
would exercise the London treaty from 1915. Beifrgid that it may
not come to unification of Croats, Slovenians amtdbS on the entire
area of their residence, most civic politicians salvation in the rapid
establishment of narrow ties with the Kingdom oflf thus to unite
with it as soon as possible. The first step of gbéticians of the SCS
towards the unification was taken ofi ovember 1918 by adopting the
Geneva Declaratioff. The conference was held in Geneva frdtruftil
9" November in 1918. The president of the Kingdongefbia, Nikola
Pasic, was consulting on the modalities of the Yslmo union with
representatives of Serbian parliamentary oppositi@raskovic,
Marinkovic, Trifkovic), the delegates of the Nate@drCouncil in Zagreb
(Korosec, Cingri, Zerjav) and the members of thegydglav Committee
(Vasiljevic, Stojanovic and Banjanin). Two cruciasues were
concluded at the Geneva Conference: 1) establishmiethe joint
Yugoslav country and 2) giving rights to the futu@onstituent
Assembly to adopt a final decision on the basiadssof the state (a
form of governance and internal organizatih$ince the Declaration
was based on the establishment of the new Yugeslantry, of which
form of the government was going to be determinely tater by the

51 F. Culinovi¢, Jugoslavija izméu dva rata[Yugoslavia between two wars]
(Zagreb, Historijski institut Jugoslavenske akaderananosti i umjetnosti 1961) p.
95.

62 Sigk, op. cit. n. 50, at pp. 236, 237.

% The Presidency of the SCS National Council becamare of the result of the
Geneva negotiations only on &ovember 1918 from Serbian sources. See: B.
Krizman, Hrvatska u prvom svjetskom rafCroatia in the First World War:
Croatian-Serbian political relations] (Zagreb,Gleti989) p. 341
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future Constituent Assembly (hence, the Dynasty lefisincertain) and
as the hegemony of the ruling groups of Serbiaitigiahs was not
ensured, the Declaration failed. Likewise, for N#&oPasic the
Declaration represented a synonym for defeat, lsecau not only
cancelled the Corfu Declaration, but also confirntkeed dual, federal
constitution, which he regarded as an atrociousaste that revolted
him.%* The attitude of Zagreb was also significant, fer tajority of the
National Council was against the Declaration. Thmeakout of the
Geneva Conference fully unveiled extreme differendeetween
Yugoslav politicians. Since this attempt was unsesstul, it was
necessary to begin the Zagreb-Belgrade direct caruation.

The first such attempt to speed up the preparafimnanification with
Belgrade was done by the National Councils of Dé&bmand Bosnia
and Herzegovina, thus pressuring the main leagefshimentioning the
possibility of a unilateral act of union in the eveof delay. A few
individuals from the ruling class of the Kingdom®érbia (Duke Misic)
and many others from the National Council (espbci&vetozar
Pribicevic and other members of the coalition) alspported the idea
that this request materialize as soon as posdible.decision to join a
union with Serbia under the Karadjordjevic dynastas adopted on 2!
November 1918, whereas the Central Committee of Nadional
Council arléjpointed a delegation of 28 counsellomvided with the
Instructiorf® to go to Belgrade to implement the unification hwthe
Kingdom of Serbia. The only person that opposeditis&ruction was
Stjepan Radic who disapproved the way, in which dleeision was
brought, i.e. injudiciously, thus he refused totgaBelgrade€’® Finally
on 27" November 1928 the delegation of the National Céument to
Belgrade where negotiations on unification staetkedady the following
day.

The agreement between the Croatian and Serbiagafohy’ about the
unification of the SCS State and the Kingdom ob&erand the solemn
proclamation of the first Yugoslav state eventuabpk place on %

54 Kovat, op. cit. n. 53, at p. 159

5 Culinovi¢, op. cit. n. 41, at pp. 89, 90.

%t is still not late! Do not rush headlong.’ SeduZi¢, Stjepan Radiu Kraljevini
Srba, Hrvata i Slovenac§Stjepan Radic in the Kingdom of Serbs, Croats and
Slovenes] (Zagreb, Nakladni zavod Matice hrvatsk®0) p. 285; T. Macan,
Povijest hrvatskog narod@distory of the Croatian people] (Zagreb, Nakladavod
Matice hrvatske 1992) p. 448.
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December 1918. The act of thé December about the unification
represented the proclamation not only of the ualii of the SCS State
and the Kingdom of Serbia itself, but it also metait the new unified
state was a Monarchy with a centralized state azgton (in the
Regent’s proclamation of theé'December act the new state is called
‘The Kingdom of Serbs, Croats and Slovenians’, diod the
‘government’ it is said that it would ‘representettentire unified
motherland’ and that the government would coopeaaitd respond to
‘the National Representative®).This act also represented the end of the
function of the National Council of the SCS as aeseign authority of
the SCS on the territory of the former Austria-Hang and it was taken
over by Alexander as regent. This act also detexdhithat the
administrative bodies and the bodies of the Pravieenained in power
until the new Constitution was passed, under tmelition that the ‘state
government’ i.e. central government in Belgrade higtt to control
them and that those autonomous administrative boafiehe Province
also responded to the autonomous national repedBeEs
(parliaments§® However, the autonomous representatives, detedmine
by the act, did not convene, which contributedhe strengthening of
the autonomy of the provinces. Consequently, theagonents of some
provinces of the former state of SCS in early Jand®&19 gave their
resignation and appointed the new provincial govemnt, which no
more included the commission for national deferfitegnce, railways
and transport, trade, crafts and industry, and .fddwse departments
were under the direct supervision of the Ministrigls the central
government in Belgrade. The top of the Province@uwent was the
President, and in Croatia there was a Bahhe Province Government
was in charge of exercising all those activitieghaf autonomy as they
were during the times of Austria-Hungary. Thoseivéis were:
internal affairs, jurisdiction, theology, teachingational economy and
social politics. But this responsibility was reddcever time and the
Provincial Government was no longer the highest iadinative
instance in the province. It was responsible ®alifairs on the territory
of the Province to the Central Government in Balgrand the appeal
against its decisions could be submitted to therggpjate Ministry.
Instead of representatives, which were cancelleticéntral government

57 Sisi, op. cit. n. 50, at p. 280-283.
% Beuc, op. cit. n. 54, at p. 331.
% Beuc, op. cit. n. 54, at p. 332.
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formed its own instances, which were as regular @arthanent offices
responsible for the area of one province and dyrscibordinated to the
competent ministry or a special department of th@stny in Belgrade,
which was responsible for the province.

Entente and Serbian military victory, spread of ¥slgvian mood in
Croatia, as well as in Serbia and political circl#alian occupation,
haste and improvisation, etc., it all contributexl dreation of the
Kingdom of SCS which as a result of these factesame a state ruled
entirely by Serbian political and military casteetYBelgrade never fully
accomplished its ‘mission of assimilation’ becaugagreb did not
consider it as attractive as Vienna or Budapest wesviously.
However, it is paradoxical that the cultural andustrial inferiority of
Serbia, as well as new political and legal framéwamostly went in
favour of the interests of Belgrade, but it contgirmore democracy
than the former Austro-Hungarian system, that exthlthe articulation
of the Croatian national movement, which ‘completed process of
Croatian national consolidation, thus, ending awgnthat began with
lllyrian awakeners’®

01, Banac,The National Question in Yugoslavia: Origins, HigtoPolitics (Ithaca-
Londreas, Cornell University Press 1984) p. 227.
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Corpus luris Civilisand Corpus lurisHungarici
Theinfluence of Roman legal tradition on the Hungarian and
Croatian law

1. Introductory remarks

Traditional, in other words, pre-1848 Hungarian &rdatian law was
not free from the influence of Roman law and otfegeign laws. The
formation of the Christian kingdom was connectethwhe organization
of the Latin Church. Consequently, the Latin terohdigy was used for
Hungarian and Croatian legal institutions regaslles whether they
appeared in statutory legal rules or their indialdalements were re-
ferred to and expounded as customary law. Howdvisrdid not lead to
the prevalence of Canon law and, through it, Rotaan It is possible
to show some influences of or correspondences @éhon law and
Roman law, but they did not have a crucial impactle basic institu-
tions that had developed in Hungarian and Crodéian more precisely,
in nobiliary law, even more because the customatection called
Tripartitum (1514) was a powerful legal practice forming wdhat
hindered any major legal transfer. The most powénfluence exerted
on pre-1848 Hungarian and Croatian law by fore@ym happened in the
field of criminal law. This reception was a custaynkegal one, because
the Hungarian courts of first instance having cnahjurisdiction started
to use — as part of the Hungarian legal custonmsthsiir practice a sam-
ple of the Criminal Code of Ferdinand IIl — giveor the province of
Lower-Austria along 1656 — translated into Latirginty because it has
been attached to the materials of the Hungarialeatmn of decrees,
calledCorpus luris Hungaricalong 1696.

Regarding the private law, it has to be pointed that the Hungarian
judicial practice and doctrine since 1848 onwardkie to the withering
away of the feudal relations and consecutive fagg@mpts to pass

" Dr. Gabor Béli, PhD, associate professor, Departnoé Legal History, Pécs,
beli.gabor@ajk.pte.hu

" Marko Petrak, PhD,full professor, Department of Roman Law, Zagreb,
marko.petrak@pravo.hr

™ Nikol Ziha, PhD, assistant, Department of Roman L@sijek, nikolz@pravos.hr
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modern national civil code — gradually elevaied commungi.e. re-
ceived Roman law, to the level of a subsidiary sewf law. In certain
Croatian areas, to be more precise indieirje and Baranja, the Hun-
garian private law, based on Wéclay's Tripartitum, as well as on the
numerous later regulations that formed toge@wnpus luris Hungarici
was still law in force after the collapse of thebidlurg Empire. The
Croatian doctrine between the two World Wars algaperted the con-
ceiving thatius communés a subsidiary source of Hungarian private
law. Thus, for example, legal doctrine resolutetypbasises that where
‘[...] there are no positive regulations, the pridegp ofius commune
i.e. Pandect law should be applied without hesitatas they formed the
basis of the Austrian civil code and [...] Hungarfaivate law’. Such a
situation with regard to the legal sources of thengghrian private law
did not change in Croatia until April 6, 1941, itee day when the Sec-
ond World War started on the territory of Croaffaking into consid-
eration the aforementioned facts, the purpose efstttond part of the
paper is to analyse the significance and role efilk communes a
source of law on the Croatian territories belondginghe former Hun-
garian legal area until 1941 and its contemponagortance.

2. The influence of Roman law and other foreign legal systems on
Hungarian and Croatian law in the pre-1848 period

The institutional foundations of traditional Hunigar and Croatian law
were laid by the peculiar system of nobiliary pnapelts roots may be
traced back to the first royal decrees. Chaptefr $t.oStephen’s Decree
| guaranteed the owner’s right to disposit{in..] uniusquisque habeat
facultatem sua dividendi, tribuendi uxori, filifldjabus atque parentibus
sive ecclesiae, nec post eius obitum quis hoc ukrgtraudeat’) then,
Chapter 26 of the same Decree relating to widows @phans laid
down the order of legal succession in connectidh e widow’s usu-
fruct, namely, that the estate of the estate-leéivee property owner)
shall pass to his children (descendants), in thlesence to his collat-
erals, and in the absence of collaterals to thg {Shautem vidua sine
prole remanserit et se innuptam in sua viduitaten@nere promiserit,
volumus, ut potestatem habeat omnium bonorum suetuguidquid
velit inde facere, faciat. Post obitum autem eiadegn bona ad suos
redeant parentis mariti, si parentes habet, sineaut rex sit heres)

1 J.M. Bak et al.The laws of the medieval Kingdom of Hungary |. Becmegni
mediaevalis Hungariae I. 1000-1301dyllwild, California, MCMXCIX) p. 3., 6.
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Then, Chapter 2 of St. Stephen’s Decree |l exteridedight to disposi-
tion over donated property...] unusquisque propriorum simul et do-
norum regis dominetur, dum vivit, [...] ac post ewitam filii simili
dominio succedat?

It is wills and alienations of property preservedni the 18 century
made by the elite based on descent and dignityhdbées— the indica-
tion of status encountered in decrees connected tvé name of St.
Ladislaus | — that serve to prove the applicatibthese rules and that
also render it possible to provide a more preaigerpretation of the
rules created by St. Steph&fihe owner’s power of disposition did not
mean free disposition taken in a modern senserdititeveen the living
or in case of the dead. This right was restrictedthe one hand, by the
right of relatives and on the other hand, by tlyhtriof the king(jus
regium) Therefore, in the decrees of St. Stephen, disposiver one’s
own property (sua, proprium)and donated propertydonum) was
stressed as an essential tangible element of gyp@ed property itself
was defined so.

This right to property of thenobilis was recognized by Andrew II's
Golden Bull of 1222 in relation to theervintes regias well.(‘Si quis
serviens sine filio decesserit, quartam partem pssonis filia obtineat,
de residuo, sicut ipse volverit, disponat. Et site@reventus disponere
non poruerit, propinqui sui, qui eum magis contingwbtineant. Et si
nullum penitus generationem habuerit, rex obtiripBitts interpretation
is still debated today. Construers have typicattgrapted to prove —
based on the text containing contradictory stafeaffairs — the obvi-
ousness of the recognition of free disposition egply as a rule of suc-
cessiorT. As opposed to this, Act 1222:4 was intended tdadecthe

2Bak, etal., op.cit.n. 1, atp. 9.

3 The correct order of creation: St. Ladislaus (Hirst Half) 12., 1I. 11., I. 41. Bak,
etal., op. cit. n. 1, at p. 19., 11., 59.

4 Bak, et al., op. cit. n. 1, at p. 32.

5 G. Bonis,Magyar Jogtérténet |lI[Hungarian Legal History] (Kolozsvar, Cluj,
1942) p. 197.; G. BoniKdzépkori jogunk elemglhe Elements of Our Medieval
Law] (Budapest, 1972) p. 94-95.; A. Degmlagyar alkotmany-és jogtorténet
[Hungarian Constitutional and Legal History] (Pé2§10) p. 160.; F. Eckhart,
Magyar alkotmany-és jogtoérténgHungarian Constitutional and Legal History]
(Budapest, 2000) p. 303.; J. Holub, ‘A leanyneg§edOn the Girls’ Quarter] 42
TURUL (1928) p. 6, J. lllésA térvényes droklés rendje az Arpadok koraPEme
Order of Legal Succession in the Era of the Arpgdd3ty] (Budapest, 1904) p. 23.;
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right of disposition of theerviens regisn accordance with the meaning
of St. Stephen’s decrees discussed aBove.

Beginning from the second half of the”fLGentury, those members of
the former elite who had fallen behind the bardhs, narrow group of
worldly dignitaries and dominant noble familiesgéther with those
having the legal status serviens regisstarted to be organized into a
unified nobility (definable already in terms of tal estates as a matter
of fact). At their assembly held in Esztergom ir6Z2these noblemen
(‘nobiles regni[...], qui servientes regales diciturfpid down in their
petitions the right of disposition alongside th@lagation of the right of
relatives. Although this referred to the case dflemen killed in mili-
tary campaigns, it defined a generally applicalslagiple ([...] si ali-
quis ex nobilibus non habens in exercitu mortuwsifupossessiones
ipsius quocumqgue modo acquisite ad manus regiasdewalvatur, sed
cognato vel generationi decedentis in exercitu cedebeant, ita vide-
licet, quod possessiones ipsius hereditarie germriasue remaneant,
emtitie vero vel acquisite, cuicunque in vita soaferre voluerit, relin-
quantur’).” When in 1351 Lewis | rewrote and confirmed Andrid\w
decree of 1222, and in accordance with the meaofitige provisions of
the decree granting the petitions of Esztergomddieted from it the
archaic element of the definition of free propenthich had lost its
meaning by that time and which is perceived todayree disposition
without any restrictions, he laid down the familyelatives’) right
limiting the owner’s power of disposition, the miple of aviticity.
(‘[...] videlicet nobiles homines sine herede deceele possint et
gueant ecclesiis vel aliis, quibus volunt, in \éain morte dare vel le-
gare, possessiones eorum vendere vel alienare, agnista facienda
nullam penitus habeant facultatem, sed in frat@eximos et genera-
tiones ipsorum possessiones eorundem de jure idtriegpure et sim-
pliciter absque contradictione aliquali devolvanfur]’) .2

A. Murarik, Az dsiség alapintézményének eredgléne Origin of the Basic
Institution of Aviticity] (Budapest, 1938) p. 1089.

5 G. Béli, A nemesek négy biréja. A szolgabirakkiuésének efskorszaka]The
Four Judges of the Nobility. The First Period oftidity of Administrative District
Magistrates] (Budapest—Pécs, 2008) p. 28-32.

"Bak et al., op. cit. n. 1, at p. 41.

8 G. Bénis and V. BéacskaDecreta regni Hungariae. Gestze und Verordnungen
Ungarns 1301-1457Budapest, Akadémiai Kiadd, 1976) p. 130.
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The right of relatives always prevailed over thenewis right. The father
as owner and his sons born of a lawful marriagedsto the same line,
in other words, the father and his sons were coeosvof the inherited
family property(bona hereditaria).In the undivided co-ownership of
the father and his sons, the father had only odéiadal right: the right
to administer the family property for his own and Bon's benefit and
to allocate his sons’ share of it still in his [f@he father was not al-
lowed to alienate any part of the property withbist sons’ consent. At
the same time, if the sons still lacked the capdoitmake a legal decla-
ration, in other words, they had not reached théiteate agglegitima
aetas),the father was entitled to alienate any part efgloperty only if
this did not harm his sons’ pecuniary interestslamage or decrease the
family property. Division (divisio), which terminated undivided co-
ownership, was carried out in the order of sucoesand as a result, the
property claim of the relatives between whom thepprty had been
divided (fratres condivisionalesp each other’s share did not cease even
after the division. The owner had the obligatiorofter his share first
(praemonitio)to his relatives between whom the co-owned prgpeat
been divided® In the noble family that may be derived from theef
extended family community of the period precedimg ¢stablishment of
the Christian kingdom (the era of clans), in thgaleand consanguine-
ous community of male relatives defined by a comranoestor(com-
munio juris et sanguinisyhich often included relatives being third or
even fourth generation descendants having undividedossession of
the family property, the order of succession waerd@ned by princi-
ples of equality within the community of descendaiiirom the estate-
leaver father his sons inherited in equal shates,place of the (de-
ceased) son that had fallen out from among the saniéng heirs being
taken by that son’s descendants, who in turn redeaqual shares of
that son’s share of the inheritance. On the othedhwhere there were
no descendants, the collaterals were the nexteirotter of succession,
the closer relative excluding the more distanttrneda, and where there

9 G. Béli, ‘A vagyonmegosztas kiilénds modja az Akpatlan’ [The Peculiar Way
of Division of Property in the Era of the Arpad Dagty], in Sz. Kokovai and E.
Pohéanka edJnnepi Tanulmanyok Mér6 Maria Anna tisztelet§Festive Essays in
Honour of Méria Anna Mo6rd] (Pécs, Pécsi Tudomangegm Konyvtara, 2009) p.
40-44.

19 G. Béli, Magyar jogtorténet. A tradiciondlis jofHungarian Legal History. Tradi-
tional Law] (Budapest — Pécs, Dialog-Campus, 19092.
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were several same-ranking relatives as possibls,haut of them the
one to inherit as a matter of fact (or the onemhe@rit in equal shares)
was (were) the relative(s) who shared the propeitty the estate-leaver
or his ancestor later, in other words, who maimdirundivided co-
ownership with the estate-leaver or his ancestuyeo'*

By the second half of the T4:entury, the nobiliary legal system devel-
oped around the institutions of nobiliary propeatyd succession had
already become national law, the customary lawhef ¢country. As a
result of the provisions of Chapters 11 and 12hef Decree of 11 De-
cember 1351, unfolding nobiliary customary law lmeeagenerally ap-
plicablede jureas well by the abolition of the existing burderighe
nobles of Pozega (Pozsega) and Valpovo (Valkohdivibetween the
Drava and Sava, in other words, by the eliminatbrifferences be-
tween them and the nobles of Hungéfy..] universi veri nobiles intra
terminos regni nostri constituti, etiam in tenutlscalibus sub inclu-
sione terminorum ipsius regni nostri existentes soa et eadem liber-
tate gratulentur’, and ‘[...] ab omni exactione alian quarumlibet
collectarum hactenus persolvi consuetarum exemgtityps, tamguam
ceteri regni nostri nobiles aliarum partium, immsrteabeantur’)?

The evolution of the country’s (nobiliary) customdaw led to the de-
velopment of a peculiar notional system. For examghle ternposses-
sio familiar from Roman law functioned, on the onedhaas a synonym
for real propertypraedium terra, fundus,but on the other hand, in the
same way as in Roman law, it also meant the fapbefession, and in
general the right of possession and also land owgesbmeone, which,
as opposed to thdominiumin Roman law, ensured to the owner a right
limited by relatives, neighbours and fos regium*® Peculiarly,posses-
sio as the fact of possession became part of the Hiamgand Croatian

11 Eckhart, op. cit. n. 5, at p. 283.; lllés, op. @it 5, at p. 48., 51., 55-57.; G. Béli,
‘Osztatlansag és osztaly az Arpadkorban’ [Undivi@edOwnership and Division in
the Era of the Arpad Dynasty], in M. Homoki-Nagyda. Balogh ed.Emlékkényv
Dr. Ruszoly J6zsef egyetemi tanar 70. szlletésrafljffemorial Volume in Honour
of Dr. Jézsef Ruszoly on the Occasion of His 70itthBay] (Szeged, Szegedi Tu-
domanyegyetem Allam- és Jogtudomanyi Karénak tudgosbizottsaga, 2010) p.
1-64, 140-141.

12 B6nis and Bacskali, op. cit. n. 8, at p. 135-135.

13 A. Degré, ‘A feudalis tulajdonjog egyik jelletizonasa’ [A Characteristic Fea-
ture of Feudal Property Lawjlillenniumi Magyar Térténelem. Historikusok. Degré
Alajos. Valogatott tanulmanyokHungarian History at the Millennium. Historians.
Alajos Degré. Selected Essays.] (2004) p. 344-8.i; op. cit. n. 10, at p. 71-73.
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system of legal terminology only quite late and tw&Verldczy ([...]
duplici ratione atque via dominium aliquorum bonoruguis habere.
Primo, jure possessorio, dum quis reale pacificuendaminium, tam in
fructibus percipiendis, quam etiam servitis perocms exhibendis,
bonorum aliquorum aperte tenetIn old Hungarian and Croatian law,
praescriptiowas not merely used as a term meaning lapse @f ém
negative prescription but also adverse possessiowever, unlikeusu-
capioin Roman law, the person who possessed the propeyiynd the
prescription period did not acquire ownership phi¢ was merely pro-
vided special legal protection, since the ownerlecowt enforce his
right against him in a court action, in other worttee owner could not
lawfully eject the adverse possessor from the sz of the property.
On the other hand, the adverse possessor wasoatiégeind his posses-
sion against a third person only if he appliedh king for a new dona-
tion with reference to his long and peaceful pasises® Donatio meant
both a gift and the free or partially free transééreal property by the
king, the governor, then the palatine or a privatkvidual as a repay-
ment for the loyalty and service provided by thespa in his service
and in expectation of future loyalty and servi€gsivilegialis collatio
juris possessionarii’f® Donatio regiawas but the transfer of property
with the retention of the king's right. Based oe phs regium if all of
those entitled to inherit designated in the domakig the determination
of the order of succession died, reversion tookegléghe donation re-
verted to the king or the Holy Crown. As the ordérsuccession laid
down in the donation usually corresponded to thieioof legal succes-
sion of descendants, the internal relations betwlendonee’s heirs
were also governed by the rules of aviticity, capsmntly, in respect of
the bona donataliathe owner’s right was limited by double restrictio
From the end of the i'Scentury, royal donation also functioned as the
original way to acquire nobility, if the donee bietroyal donation was
not a noblemanDonatio palatinalismeant a limited donation and did
not have any effect on legal status as only noblee entitled to re-

14|, GazdagWerhjczy Istvan:Tripartitum (translation of 1984 by Kalman Csiky)
(Budapest, 1990) p. 67. 180.

15 Degré op. cit. n. 5, at p. 149-151, Béli, op. nit.10, at p. 70-71, G. Béli, ‘Die
Verjahrung praescriptig und die Ersitzungusucapid im alten ungarischen Recht’
49 Rechtsgeschichtliche Vortage/Lectures on Legaldrig2007) pp. 3-4.

18 |. Frank, Specimen elaboratum institutionum juris civilis tgarici (Cassoviae,
1823) p. 79.; Béli, op. cit. n. 10, at p. 75.
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ceive such a donatio@onatio privatawas a special way of acquisition
of property that existed until the W%entury. Lords had the opportunity
to meet their obligation of support and maintenatoveard the person
obliged and owing service to them by a private donawhich for the
donee meant ownership that was free from any céstnis.’

These few selected terms represent already toetipgired degree the
simmilarities and differences between the contéfanan legal termi-
nology and that of Hungarian and Croatian legatitintfons. At the
same time, similarly to the case of other Westérrigflan states, Canon
law, based on Roman legal tradition, had an impaet matter of course
on the evolution of some important legal institngo The influence
exerted by Canon law was profound in matrimonial, lan the formal
requirements of wills, concerning women'’s propeigts etc'®

The first Hungarian legal textbook, thes Notariaedited in the middle
of the 14 century, which contains several hundred documamhg in
different variations, already confirms the exiseot a national custom-
ary law with fully-fledged foundations. The editarhom research at the
end of the last century identified with Janos Uzsaiperson educated at
university — commented on the presented samplendexcuforms based
on his knowledge of Roman or Canon law, if he adergd it important
in connection with the given legal institutiéh.

Roman law was adopted where as a concomitant dicabdivision no
uniform national law had developed by the"1%™ centuries, where
‘compatibility’ between the particular laws requiréhe application of
an intermediary, auxiliary la®. In Hungary and Croatia the division of

17 Bénis 1942, op. cit. n. 5, at p. 180.; Degré, @p.n. 5, at p. 152-154.; Eckhart,
op. cit. n. 5, at p. 286-287.; G. Béli, ‘A maganadmyozas a Xlll. szazadban’
[Private Donation in the #8Century], in Hamza Gabor, et. al. e@ignulmanyok
Benedek Ferenc tiszteleté[Essays in Honour of Ferenc Benedek] (Pécs, JPTE
Allam- és Jogtudomanyi Kar 1996) p. 65.; Béli op.rw. 10, at p. 75., 76., 80., 83.
18 G. Béli, ‘Women’s Acquisition of Property duringet Era of the Arpad Dynasty
in Hungarn’, 1QJogtorténeti tanulmanyo2010) pp. 29., 39-41., 44-46.

19Bénis 1972, op. cit. n. 5, at pp. 30-32. The quiplication of the Ars Notaria: M.
G. KovachichFormulae sollenes styli in cancellaria, curiaqueyuen, foris minori-
bus ac locis credibilibus authenticusque regni Hamgge potissimum practicae
ante-Werldczianae a coaevis codicibus manuscriptis collettdmonymi ars notar-
ialis formularia sub Ludovico |. rege Hungariae aonipta. (Pesthini,
MDCCXCIX) pp. 1-154.

20|, szaszy, ‘Werliczy és a magyar maganjog’ [Wédzy and Hungarian Private
Law], 2 Acta Juridico-politica(1941) p. 98-99.; J. lliés, ‘Webbzy és a Har-
maskodnyv' [Werléczy and theTripartitum], 22 Magyar Jogaszegylet Kdnyvtara
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the country’s (nobiliary) customary law by the eofdthe 18" century
was prevented by the creation of fh&partitum. The Tripartitum real-
ized two objectives basically. On the one handoitfirmed that with
respect to their fundamental rights and, relatmghem, freedoms and,
consequently, property rights, there was no diffeeebetween nobles
and prelates and baror{$er nobiles [...] generaliter universos domi-
nos praelatos, barones, caeterosque magnatesiost r@gni hujus pro-
ceres intellige, qui [...] una, ejusdemque libertatigerogativa semper
muniuntur’), on the other hand, it systemized the country&biliary)
customary law’*

In connection with th&ripartitum the question of the reception of Ro-
man law rises inevitably. With regard to showing thfluence of Ro-
man law, the most heated debate unfolded betweeertt of the 19
century and the first decade of thé"2@ntury concerning a proposition,
according to which the editor might have used saiwg law work,
namely, theSumma legumyhich had been created in Lower Austria in
the 14" century?” Apart from the fact that the editor divided hisrko
into parts based on the pattern of thgtitutiones(personae, res, actio-
nes) besides some version of thestitutionesand theDecretum Grati-
ani, for the Prologue he also probably used some textboodllectio
compiled based on thes civile and based on them he also incorporated
significant Roman law elements. However, Breloguehave no direct
impact on the systemized material of the countogristomary law, it
constitutes an introduction containing historicatl @aheoretical explica-
tions about the world of lai¥.

In the private law institutional system of tiepartitum, the influence
of Roman law may be shown, for example, in the cdsguardianship.
By incorporating the father’s right to appoint aagiian by will into the

[Library of the Hungarian Lawyers’ Society] (BudapeMagyar Jogaszegylet 1942)
p. 5.

2l|. Gazdag, op. cit. n. 14, at p. 9., 74.

22B, Schiller, ‘A Harmaskonyv egyik allitdlagosforrasarél’ [On an Alleged Main
Source of theTripartitum], No. 283. Vol. XXXVI., Part 7.Magyar Jogaszegyleti
ErtekezéseK1908) pp. 297-300.; J. llléBevezetés a magyar jog torténetébe. A
forrasok torténetdIntroduction to the History of Hungarian Law. Tikistory of
Sources] (Budapest, 1930) pp. 229-233.

2 G. Béli, ‘Degré Alajos és a régi gyamsagi jog’ &ls Degré and Old Guardian-
ship Law], in A. Molnar ed.Levéltaros efdeink. Degré Alajos és Szabd Béla
munkassaggOur Archivist Ancestors. The Work of Alajos Degaéd Béla Szabd]
(Zala Megyei Levéltar 2006) pp. 33-34.
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system of guardianship — besides, it is to be ntitatlit had happened
in the 18" century that the testator father appointed a gaartbr his
child or children in his will — Werticzy implemented a careful innova-
tion that was intended to protect the rights offieeson under guardian-
shinggainst the pecuniary interests of relativasning legal guardian-
ship:

The materials of the three substantial parts ofTufiygartitum provide a
summary primarily of nobiliary private law institohs, including the
institutions of property and succession law andrtiating procedural
law institutions, while having regard to the setitmal objective. The
Tripartitum concerns institutions of the law of obligationdyoim so far
as they are connected with the institutions of Itwe of property and
succession. Contracts are also mentioned only becaliaviticity re-
strictions in the case of the alienation or morigggof immovable
property. Criminal law provisions had been includedhe material of
the Tripartitum also only relating to the personal liberty of resbland
the property law implications of committing an ofte.

After Istvan Werlbczy finished his work entitle@ripartitum opus juris
consuetuninarii inclyti regni Hungariaén 1514, which the king had
commissioned him to compile after 1500 but befds84] a committee
appointed by the national assembly consisting ohkgpresentatives of
the lesser nobility examined his work and conclutiet it contained
laws and approved customecto ordine’and debito modo’.Then they
petitioned the king to assent to the country’s lavidch had been laid
down in writing (‘jura regni scripta’), and send them out to every
county under his seal (Act 1514: 63). However, thigal confirmation
did not take place because the party of baronsshamtd power in the
meantime’

After Werlsczy had thélripartitum published in Vienna in 1517, it was
followed by repeated publications in Vienna in 1561 Hungarian it
was published for the first time in Debrecen in 356e translation
being incomplete and abridged. Its later Hungavinsion was issued in
Kolozsvar (Cluj) in 1571, followed by a Latin editi in the same place
in the following year. The publication of 1572 ofevina was succeeded

2 A, Degré, ‘A magyar gyamsagi jog kialakulasa aliduaus koranak gyamsagi
koédexéig’ [The Development of Hungarian Guardiapshaw until the Guardian-
ship Code of the Dualistic Era] ifogtorténeti Ertekezés&k(1977) pp. 11-14.; Béli,
op. cit. n. 23, at pp. 35-38.

% llés, op. cit. n. 22, at pp. 200-202.
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in 1574 by a Croatian (‘Slovenian’) language editmrinted in Nede-
lisce (Nedelic)® Due to this early and the numerous later edititines,
Tripartitum had preserved the country’s customary law anddsévier
the era following the Ottoman rule in Hungary andaia.

As early as 10 years after the first publicatitwe, idea of the revision of
the country’s decrees was raised, followed by dfidhe revision of the
country’s law(jura regni) in the order of Act 1548: 21, and in accor-
dance with this statutory provision a committee seitsup, the members
of which included Bishop of Zagreb Pal Gregorin&ishop of Gyr
Ferenc Ujlaki (later as Royal Governor), Royal Repntative Mihaly
Mérei, Royal Counsellor Gergely Szarvaskendi SjbBleputy Chief
Justice Tamas Kamarai, Administrator of Royal A#aiJanos
Pdékateleki Zombor, as well as Vienna law profeddarton Bodenarius,
doctor utriusque jurisAs a result of their efforts a draft was prepared
1553 using thd@ripartitum. The draft differed from Wetlzzy's work in
so far as it divided the first part of theipartitum: into personal law and
nobiliary private law, and supplemented it with 9w articles. This
law material, which became known Qaiadripartitum because of its
four parts, made only insignificant changes toghstance of the work
serving as its foundation. Its revision was posgabfor decades. At the
beginning of the 1% century the question of its revision was raised
again, then it fell into oblivion, finally the matal was published in
Zagreb in 1798 for private ugé.

After the driving out of the Turks, Act 1715: 24aég provided
for the improvement of statutes and for this puepib®rdered the dele-
gation of a committee. In 1719 the delegates cgmeith a draft which
referred to the underlying legal material in itdetialready: Novum
Tripartitum consuetudinarii inclyti regni Hungariae The proposal
revised mainly the first part of the Tripartitunupplementing the indi-
vidual titles with the provisions of later Acts, thtidid not make sub-
stantial changes to it, therefore, thevum Tripartitumalso failed. Fol-
Iowigsg this, no further attempts were made at mefog the Triparti-
tum

2|, Csekey, Tripartitum bibliogréfiaja’ [The Bibliography of thdripartitum] 2
Acta Juridico-politica(1941) p. 157-187.

2llés (1930), op. cit. 22 p. 265-271., lllés (194@). cit. n. 20 p. 6.

2Réti, lllés Elemér: A biintéjog kodifikaciéjanak elks kisérletei Magyarorszagon.
Kollonics javaslata és a Novum Tripartitum. [ThesEiAttempt at the Codification
of Criminal Law in Hungary. Kollonics’ proposal aride Novum Tripartitum] In:
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Neither the Acts passed under Charles IlI's rule later statutes man-
aged to break through the customary law systerheof tipartitum. But
some regulations of Roman origin became embeddedxample, the
institute of fideicommissumthe creation of which was rendered possi-
ble for the higher nobility by Act 1687: 9 and fesser nobles by Act
1723:50, however, it is to be noted that there beeh precedents for
permittingfideicommissuneven prior to the first statutory provisioh.

The dominant role and significance of thepartitum is illustrated by
the fact that the first collection of laws publisha 1696 under the title
Corpus Juris Hungaricwas placed at the head of the ‘statute-book’.
The publisher, Marton Szentivanyi used the Viendian of 1628 of
the Tripartitum, which was the corrected version of its second @liti
published by Sdmboky in 1581 also in Vienna.

Arpad Bogsch (ed.Angyal-szeminarium kiadmanyai[Publications of the Angyal
Seminar 2.] Budapest, 1916 = Réti (1916) p. 33-36.

2 Degré, op. cit. n. 5, at p. 161-162.; Zs. PerAsmagyarorszagi hitbizomanyok
16. szazadi gyokere’ [The #6Century Roots of Fideicommissum in Hungary], 8
Jogtorténeti TanulmanyolStudies on Legal History VIII] (2005) p. 389-40%s.
Peres, ‘A csaladi hitbizomany intézményének meggde Magyarorszagon’' [The
Appearance of the Institution of FideicommissumHangary], in B. Mezey and
T.M. Révész, ed.Unnepi tanulmanyok Mathé Gabor 65. szilletésnagigeietére
[Essays in Honour of Gabor Mathé on the Occasiohlief65th Birthday] (Buda-
pest, Gondolat 2006) pp. 415-429.; Zs. Peres, éSéhm ein Pokal fir seine Hel-
dentat gegeben... (Die Belohnung von Miklés Palffyhveind des Tirkenkrieges)',
in R. Szekeres, K. Korsosné Delacasse, M. SteffpaBs. Herger HrsgRecht ohne
Grenzen. Festschrift zum 15. Jubileum der Zusamrheitadler Grazer und Pécser
Rechtshistorike(Pécs, Pécsi Tudomanyegyetem, Jogtorténeti Tar¥EK) p.. 83-
108.; Zs. Peres, ‘Kotott oroklési rendnek alavebéttokok jogi természete Mag-
yarorszagon a 17-18. szazadban (a Palffy — csatéak# tikrében)’ [The Legal
Nature of Estates under a Set Order of Successibtungary between the 418"
Centuries (as Reflected in the Estates of the PBHimily)], in Sz. Kokovai and E.
Pohanka edTanulmanykotet Méré Maria Anna tiszteleté@vllection of Essays in
Honour of Maria Anna Mo6rd] (Pécs, Pécsi Tudomangtgm Konyvtara 2009) pp.
232-245.; Zs. Peres, ‘The right of disposal refeytio the acquired noble properties
in the period after the battle of Mohacs (1526)Hangary’ 10 Jogtérténeti Ta-
nulmanyok(2010) pp. 167-168.; Zs. Peres, ‘Legal transfelSpanish regulatory
enactments referrinfideicommissunto the Hungarian Law of Successions’, in L.
Beck Varela, P. Gutierrez Vega, A. Spinosa, 8d.Yearbook Young Legal History
(Munich, Martin Meidenbauer Verlag, 2009) pp. 34843 Zs. Peres, ‘Osterrei-
chisch-ungarische Beziehungen der Aristokratie imd rechtlichen Wechselwir-
kungen’, in G. Béli, D. Duchonova, A. FundarkovaKajtar and Zs. Peres, ed.,
Institutions of Legal History with special regaml tegal Culture and HistoryBra-
tislava-Pécs, Publikon, 2011) pp. 345-361.
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One may regard as the firsEorpus Juris Hungarici” the workedited
by Bishop of Pécs Miklés Telegdy and Bishop of &litZakarias
Moséczi and published in Trnava in 1584 under itteeDecreta, consti-
tutiones, et articuli regnum inclyti Regni Hungagiab anno Domini
millesimo trigesimo quinto ab annum sesquimillesimoctogesimum
tertium publicis comitiis editawhich contained the national laws utiliz-
ing and extending the material of llosvay’s manip¢?
Szentivanyi'sCorpus Juris Hungaricbf 1696 contained several addi-
tions apart from the decrees and fhgpartitum. Such additions in-
cluded the Newe peinliche Landgerichtsordnungsued by Ferdinand
Il for Lower Austria in 1656, which Archbishop disztergom Lip6t
Kollonich ordered to be translated into Latin andblshed in Trnava in
1687 under the titleForma processus judicii criminalis seu praxis
Criminalis’ so as to serve as a suitable norm to be followetidocourts
in their criminal jurisdiction. As Szentivanguggested that hiSorpus
luris Hungarici should have the titleForma processus judicii crimi-
nalis, seu praxis criminalis. Serenissimo regi dpbso Hungariae
Josepho |. dicata, sumptibus eminentissimi fpriscgardinalis a Kol-
lonicz’ written on its title page, later when under thie of Charles I
this code covering criminal procedural and substaniaw was pub-
lished as a ‘special edition’ supplemented alst Wit Acts of 1723, in
the first half of the 18 century,apart from the most common designa-
tion of ‘Praxis Criminalis’, proceeding courts referred to it for short as
‘Kollonichiana’ or ‘Praxis Criminalis Kolonicziana'as well asJose-
phinas’l, ‘Praxis Criminalis Josephinag’ or ‘Praxis Criminalis Caro-
lina’.

Kollonich urged the adoption of tHeraxis Criminalisin vain, the no-
bles refused to put it on the agenda in the natiassembly, because
they declared it incompatible with their privilegest the same time,

%G. wenzel, A magyar és erdélyi maganjog rendszeree Eiistem of the Hungar-
ian and Transylvanian private law.] (Buda, 1863284 0., lliés (1930), 272-275. o.
31 Réti (1916), op. cit. n. 28. pp. 7-8.; G. Béli dndKajtar, ‘Osterreichische Straf-
recht in Ungarn: Die “Praxis Criminalis” von 168% Zeitschrift fir Neuere Rechts-
geschichtg1994) pp. 325-328.; G. Béli, ‘Der Einfluss desidehen Rechts auf die
ungarische Strafpraxis. Die Rolle d€srpus Juris Hungaricin der ungarischen
Starfrechtsprechung zwischen dem Anfang des X\htd der Mitte des XIX. Jahr-
hunderts’, in G. Jarouschek, H. Ruping and B. Meedy, Strafverfolgung und
Staatsraison. Deutsch-ungarische Beitrdge zur Bichfsgeschichte6 Rothen-
burger Gesprache zur Strafrechtsgeschicf®éeRen, Psychosozial-Verlag, 2009)
pp. 103-107.
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they considered it suitable for application in @ried matters relating to
non-nobles besides the national rules. Since aarnhexed part of the
Corpus Juris Hungarigithe Praxis Criminaliswas easily available, it
was put into use at the county and manorial cduwta the first decade
of the 18" century. As a result, the reception of the code austomary
law had been completed generally by the middidqefis’ century.

The reception of théraxis Criminalis deepened existing differences
between nobles and non-nobles even further, inideraion of the fact
that the commission of an offence based on the $actg for example,
homicide, in the case of a noble, could be qualiisdelictum privatum
punishable by pecuniary punishment based on thetgosl customary
law, as opposed to this, a non-noble could be pedifor the same
offence even with the most serious penalty for dbenmission ofcri-
men.

The most powerful influence exerted on pre-1848 dgdwian and Croa-
tian law by foreign law - regardless the describdlliences of Roman
legal tradition - was the adoption of tReaxis Criminalis.On the other
hand, the country’s system of (nobiliary) custom&ay built on the
Tripartitum prevented wider application of foreign law in actamce
with the political interests of the nobility. Fdre transformation of legal
system, which maintained the nobility in their eaoric and power
position until 1848, the nobility’s reform movememis needed.

3. The influence of Roman private law in the form of ius commune
on Hungarian and Croatian law in the post-1848 period

Although Hungarian law, as it was seen, resisted tfore profound
reception of Roman law for several centuffethe Hungarian judicial
practice and doctrine has since the second haliefl9" century on-
wards — due to the withering away of the feudadtiehs and consecu-
tive failed attempts to pass a modern national ceél€® — gradually

32 On the reasons for resisting the reception of Rotmw in Hungary, see e.g., |.
Zajtay, ‘Sur le rdéle du droit romain dans I'évotutidu droit hongrois’, inL’Europa

e il diritto romano. Studi in memoria di Paolo Kbsder (Milano, A. Giuffré 1954)
p. 183 sqq.; G. Bonis, ‘Einflisse des romischenh®em Ungarn’, V, 10us ro-
manum medii ae\i1964) p. 1 sqq., 111 sqq.; A. Foldi, ‘Living litstions of Ro-
man Law in Hungarian Civil Law’, 2Blelikon (1988) p. 364 sqg.

%3 On various attempts, proposals and drafts of dufification of civil law in Hun-
gary in the 19 century and the first half of the 2@entury see e.g., J. Zlinszky,
‘Die historische Rechtsschule und die Gestaltung wiggarischen Privatrechts im
19. Jahrhundert’, iStudia in honorem Velimirii Pélay septuagenariit®aniversi-
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elevated Roman private law in the formiws communéo the level of a
subsidiary source of latk

In the aforementioned context, the attention shguicharily be drawn
to the fact that the Hungarian private law — bazedVerbozy’sTripar-
titum, as well as on the numerous later regulationstdgsdther formed
Corpus luris Hungarici- was law in force in certain areas (@taurje,
Baranja) of the present-day Republic of Croatidl Wbrld War Il. In
the time of socialist Yugoslavia, owinsg to the guesmce of the legal-
political principle of ‘the unity of law®® individual segments of Hun-
garian private law were applied as subsidiary lavihe entire Croatian
territory until the independence of the RepublicCobatia in 1991. Fol-
lowing the Croatian independence, the judicial ficaccontinued to
apply certain rules of Hungarian private law as ghbsidiary law (e.g.
in the area of land-registry laW) The legal basis for contemporary
judicial use of these rules is thaw on the Application of Legal Rules
passed before April 6, 194FZakon o ndinu primjene pravnih propisa
donesenih prije 6. travnja 1941. godjnéhereinafter: ZNPP), which
came into force on December 31, 1991. Accordinthéoprovisions of
the ZNPP, legal regulations that were in force qmil’6, 1941 (i.e. the
day when the Second World War started on the ¢eyribf Croatia,
causing the legal discontinuity in the occupieditisiies) are to be ap-
plied in the Republic of Croatia as legal ruleshia relations that are not
regulated by positive legal order of the RepubficCooatia, provided

tatis Szegediensis. Acta juridica et politig®zeged, JATE, Tomus XXXIII., Fas-
ciculus 1-31 1985) p. 433 sqq; cf. E. Heymadas ungarische Privatrecht und der
Rechtsausgleich mit Ungar(Tibingen, Mohr, 1917) p. 9. sqq; G. Hamixe
Entwicklung des Privatrechts auf rémischrechtlicli@&mundlage unter besonderer
Beriicksichtigung der Rechtsentwicklung in DeutsuhlaOsterreich, der Schweiz
und Ungarn(Budapest, Andrassy Gy. Deutschsprachige UnirBitdapest 2002)
p. 135. sqqg.

34 0On the gradual acceptanceioé communes subsidiary law in the Hungarian
private law system, see e.g. G. Hamza, ‘Sviluppoddé@to privato ungherese e |l
diritto romano’, inlvris vincvla. Studi in onore di M. Talamanc@Napoli, Jovene
2001) p. 357. sqq. Cf. Heymann, op. cit. n. 3(Q.at2. sqg; Foldi, op. cit. n. 29, at
p. 366. sq; Hamza, op. cit. n. 30, at p. 134sq.

35 On the principle of ‘the unity of law’, see N. Galla, ‘Gratansko pravo u Hrvat-
skoj i kontinentalno-europski pravni krug’ [Civilaw in Croatia and Continental
European Legal Family], 48bornik Pravnog fakulteta u Zagrelfti993) p. 358. sq.
% See T. Josipodj in N. Gavella et al.Hrvatsko gralanskopravno uréenje i
kontinentalnoeuropski pravni kru§Croatian Civil Law Order and Continental
European Legal Family], (Zagreb, 1994) p. 130.54.3
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that they are in conformity with the Croatian cdamnsibn. The basic
ratio of the ZNPP is to fill in the legal gaps that existhe legal system
of the Republic of Croatia (e.g. no civil code lmeen passed) by the
application of legal rules that were in force om firesent-day territory
of the Republic of Croatia on April 6, 1941

Considering the subject of the article, it is vanportant to note that
Corpus luris Hungaricicontained as its part the final title of the last
book of Justinian’Digesta(D. 50, 17), which is entitlee diversis
regulis iuris antiqui.This title, undoubtedly one of the most significan
parts of Justinian’s codificationCorpus luris Civilig, contains 211
short fragments by Roman lawyers, summarising énféihm ofregulae
those basic Roman legal principles, on which sulseigEuropean legal
culture and the European private law systems wased on to a rele-
vant extent. The aforementioned title of tHRigestawas included in
the edition ofCorpus luris Hungaricifrom 1581 by its editor, Hungar-
ian humanistohannes Sambucydanos Sémbok%, and thus the legal
rules contained in it became source of law in HuilagaCroatian King-
dom. Digesta50, 17 continued to be an integral part of Hungaps-
vate law?® and thus it was also primary source of law untditf War

Il on the Croatian territories belonging to thenier Hungarian legal
area (Mdimurje, Baranja). Therefore we consider that thegud still
be treated — taking into consideration the afordimeed principle of
‘the unity of law’ — as potential subsidiary lawtime Republic of Croa-
tia in the sense of norms of the ZNPP.

In that context, it is particularly interesting twmte that the Supreme
Court of the Republic of Croatia — after the Craatindependence — in
the reasons for judgments explicitly referred te tertainregulaecon-
tained in the aforementioned title of JustiniaDigesta e.g.quod ab
initio vitiosum est, non potest tractu temporis vaascere(D. 50, 17,

37.0n ZNPP see Gavella, et al., op. cit. n. 33, p. 4.

38 On the titleDe diversis regulis antiquits structure, contents and significance in
the European legal tradition, see amplius P. St&ime Digest Title,De diversis
regulis iuris antiquiand the General Principles of Law’, in R. A. Newmed.,
Essays in Jurisprudence in Honor of Roscoe Po(indianapolis, Bobbs-Merrill
1962) p. 1 sqq., with instructions for further riead

%% See M. Mora, ‘Uber den Unterricht des romischercH&es in Ungarn in den
letzten hundert Jahren’, 1Revue internationale des droit de l'antiquit@IDA)
(1964) p. 413.; Hamza, op. cit. n. 33, at p. 133.

40 Cf. M. Lanovk, Privatno pravo Tripartita[Private Law ofTripartiturm] (Zagreb,
1929) p. 96.
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29)* nemo plus iuris ad alium transferre potest, quaseihabere(D.
50, 17, 54 or res iudicata pro veritate accipitufD. 50, 17, 207§
which undoubtedly proves that the legal rules iegjwn have been
accepted as relevant normative contents in theti@ropudicial practice.
However, the aim of the analysis of thayesta50, 17 conducted here is
to point to the fact that the Croatian judicial gitee could certainly take
a step further, meaning that the legal rules coatiin the aforemen-
tioned title should not be applied as a mere arguirimethe explanation
of judicial decisions, but that this part of JuistiisCorpus luris Civilis
can be- via Corpus luris Hungariciand under the conditions deter-
mined by the ZNPP — applied as a source of podaiwein the Republic
of Croatia.

According to the authors’ opinion, the applicalildf Roman private
law in the form ofius communevithin the contemporary Croatian legal
system — owing to the fact that the Hungarian peivaw system was in
force on the Croatian territories on April 6, 194hd that therefore it
still represents a potential source of subsidiavy + is not limited only
to the rules from th®igesta50, 17, but that the rules Gforpus luris
Civilis could be applied to a much wider extent. As it wasn, théi-
gesta50, 17 represented the primary source of law inHlu@garian
private law system. It was mentioned above thatHthegarian judicial
practice and doctrine has since the second haliefl9" century on-
wards gradually elevated Roman private law in drenfofius commune
to the level of a subsidiary source of law. Thed@iem doctrine between
the two World Wars also supported the understanttiajus commune
is a subsidiary source of Hungarian private law ahduld be empha-
sised in the context of determining the scope efgbssible application
of rules ofCorpus luris Civilisin the Republic of Croatia today. Thus,
for example, I. Milé resolutely emphasises in the very beginning of his
work A Survey of Hungarian Private Law in comparisonhvitie Aus-
trian Civil Codethat where ‘[...] there are no positive regulatiotise
principles ofius communei.e. pandect law should be applied without
hesitation, as they formed the basis of the Austaail code and [...]

41| Kz 545/1991-3; on the rule in question, see Mtrék, Traditio iuridica, vol. I.,
(Zagreb, 2010) p. 116.

2 || Rev 26/1993-2; Rev 2749/1993-2; Rev 1822/1998§2U-111-1107/1994. See,
Petrak, op. cit. n. 38, at. p. 90.

43 Rev 1396/1993-2; Revt-80/02-2. See Petrak, opnci8, at. p. 120.
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Hungarian private law** Such a situation with regard to the legal
sources of the Hungarian private law did not changé April 6, 1941,
the day when the Second World War started on thiéotey of Croatia.
Based on the previously conducted analysis, itlm®mphasized that
rules ofius commune- viaCorpus luris Hungaricand under conditions
determined by the ZNPP — could be applied as aemfrcontemporary
law in the Republic of Croatia through two differéchannels’. Firstly,
owing to the fact that thBigesta50, 17 was a primary source of law on
April 6, 1941 on the Croatian territories belongitagthe former Hun-
garian legal area, the principles contained inafoeementioned title of
the Digestaare still applicable in the Republic of Croatian the sense
of provisions of the ZNPP - and this was confirnbgdhe judicature of
the Supreme Court. Secondly, since the ZNPP mabkefifierence be-
tween the primary and secondary sources of theolavpril 6, 1941,
and proceeding from the fact that Roman privateitathe form ofius
communenvas a subsidiary source of private law in the fartdungar-
ian legal area of Croatia, it should be concluded the entire corpus of
ius commune&an represent a potential source of contemporesgtian
law. As the second ‘channel’ is much more exten#inam the first one,
and that it absorbs it in their entirety, it is eassary to finally conclude
that all thelus communeules — and not just the legal rules contained in
the Digesta50, 17 — can have the status of the source ofti@ro&aw
under the conditions defined by the ZNPP.

In this context, it is interesting to note that Republic of Croatia is the
only state in which it is still possible to appBorpus luris Hungarici
since private law regulations contained in theestibn in question were
derogated long a%o in Hungary and Slovakia by i aodes passed
after World War I~

Based on the conducted analysis, it seems thatisuff arguments were
offered to statement that thes communeules, according to the provi-

4 Quoted I. Milt, Pregled madZarskog privatnog prava u poredjenj@asstrijskim
gradanskim zakonikorfA Survey of Hungarian Private Law in Comparisotthathe
Austrian Civil Code] (Subotica 1921) p. 1.; on ttie and work of lvo Milic (1881-
1957), professor of Roman Law, Private Internatidreav and Civil Procedural
Law at the Faculties of Law in Subotica and Zagsslg M. Apostolova MarSavel-
ski, ‘Rimsko i pandektno pravo na Pravnom fakultetdagrebu’ [Roman and Pan-
dect Law at the Law Faculty in Zagreb]P2avni fakultet u Zagreb{lLaw Faculty
in Zagreb] (1996) p. 237.

45 Civil code was passed in Hungary in 1959, andénG@zechoslovakia in 1950. Cf.
Hamza, op. cit. n. 30, at p. 139. sqq; 184.
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sions of the ZNPP, can have the status of a saircentemporary Cro-
atian private law. Their application is possiblg,itawas seen, primarily
owing to the fact thais communevas legal source on April 6, 1941 as
a subsidiary law on the territory of Croatia in #reas belonging to the
former Hungarian legal area. Although lne communeules have, in
the formal sense, only the status of a subsidiatyce of law, in the
terms of the content they can be of fundamentabmapce for the con-
temporary legal system, as a series of these coletin in themselves
the basic legal principles, on which a range ofrtiest important legal
institutes are founded df Therefore the reception of thes commune
rules as a subsidiary law by the judicial practiod legal doctrine could
to a relevant extent contribute to a correct intgtion and application
of contemporary legal regulations, and the legattice could directly
apply the legal principles contained in these rtitea much larger and
more precisely defined extent than it was the caséar, especially in
the case of legal gaf5.

Proceeding from the fact that thes communeules formulated as the
Latin legal maxims represent a traditional coneigpression of the very
essence of the European legal tradition and culthes final question
arises to what an extent could their more extenapication contrib-
ute to the further Europeanization of national legysstems? In the re-
cent detailed analyses of the application ofitisecommuneules by the
judicial bodies of the EU, both in the cases ofakistence of legal gaps
in the European legal order, as well as with tine @i providing a more
precise interpretation of its existing legal norrtss particularly em-
phasised that a systematic application of thosesrals general legal
principles common to all national European legatems that belong to
theius communéradition represents, together with the differgpes of
legislative acts, one of the ways to further harisetion and/or unifica-

48 Thus, for example, thsuperficies solo creditule as a fundamental principle of
the contemporary Croatian law of real propertyelsvant for the legal regulation of
almost all institutes of the law of real properpgay, including those that did not
originate under the Roman legal tradition (econdominiumownership, land-
registry books etc.).

47 Generally on the significance of thes communeules that incorporate the gen-
eral principles of law see e.g. A. Wacke, ‘Sprichtiche Prinzipien und eu-
ropéische Rechtsangleichung’ (Bbis iuris romani(1999) p. 174. sqq; J. Kranjc,
Latinski pravni reki(Ljubljana, 1998) p. 5.
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tion of the European legal aréaMoreover, it should be mentioned that
certain authors of the already famd®isnciples of European Contract
Law, one of the most significants recents projectsatiéd towards the
Europeanization of private law, determined in thigtailed analyses
that the principles in question are, in their essga modern reformula-
tion of the traditionalus communeules?® Taking into consideration all
the aforementioned facts, a possible wider scopthefapplication of
theius communeules in the national judicial practice would mepre-
sent just a nostalgic quest for the hidden treastithke European legal
tradition, but a part of a long-term creative dfffur the Europeaniza-
tion of the contemporary legal orders on the fimurfdations of the
common legal cultureg.g.,Corpus luris Civilisand Corpus luris Hun-
garici.

48 Thus, for example, the following rules were apgligiterum non laedereaudia-
tur et altera parsdolo petit qui petit quod statim redditurum ;ese bisin idem
nemo auditur propriam turpitudinem allegamemo censetur ignorare legenmon
contra factum propriumnulla poena sine culpanulla poena sine legenullum
crimen sine legepacta suntservanda patere legem quarfecisti venire contra
factum propriumvim vi repellere licetsee. R. Kniitel,lus communa&nd Rémisch-
es Recht vor Gerichten der Européischen Uniodyrgstische Schulung Heft996)

p. 768. sqg.; M. J. Rainer, ‘Il Diritto romano reeentenze delle Corti europee’, in
D. Castellano ed.L'anima europea dell'Europa(Napoli, Edizioni Scientifiche
Italiane 2002); S.F. Andrés, ‘Epistemological VabfeRoman Legal Rules in Euro-
pean and Comparative Law’,BBiropean Review of Private La®004) p. 347 sqq.,
which papers provide further analyses of the imtlial cases in which thas com-
munerules were applied in the judicial practice of Eld. Cf. also Wacke, op. cit. n.
44, at p. 174. sqg. who particularly emphasisesrdhe of Latin legal maxims and
the legal principles contained in them in the psscef the Europeanization of pri-
vate law.

4 See R. Zimmermann)us Communeand the Principles of European Contract
Law: Contemporary Renewal of an Old Ide&Byropean Contract Law: Scots and
South African Perspectivé2006) p. 1 sqq.

84



National identity and market freedoms after thealyef Lisbon

EU law

85



SiniSa Rodin

86



National identity and market freedoms after thealyef Lisbon

Sinisa Rodif
National identity and market freedoms after the Treaty of Lisbon~
1. Introduction

The aim of this paper is to explore the balancerben market freedoms
and national regulatory autonomy following the gritrto force of the
Treaty of Lisbon, particularly in the light of theephrased national
identity guarantee under Article 4(2) TEU. The papell discuss
whether the newly established obligation of the dpean Union to
respect the national identities of its Member Stateas any
consequences in the case law of the European Quurustice.
Arguably, defining the proper scope of applicatioh the national
identity guarantee is relevant to the applicatidgnE®) law, since it
disturbs the previously established balance betwEaropean and
national law. If defined too broadly, it can undéren the uniform
application and effectiveness of EU law. If definewd narrowly, it
would be devoid of any useful effect.

With this objective in mind, | will firstclarify tB concept of national
identity and, more specifically, national considuagl identity. Second,
I will discuss the case law of the ECJ precedirgehtry into force of
the Treaty of Lisbon. In this part, | will suggéisat the development of
national identity law before the Treaty of Lisborent through three
evolutionary phases: a phase of early and impliaiional identity law;
a phase in which the ECJ developed the margin safrefion doctrine;
and a phase in which the ECJ started to differntiaational
constitutional rules and accord them different leva scrutiny. In the
third part, 1 will explore whether there have beaignificant
developments in the national identity case lanwhef ECJ after the entry
into force of the Treaty of Lisbon, and suggest tha general approach
of the ECJ has not significantly changed. | wiahrgue that the main
developments related to Article 4(2) TEU have raieh place before
the ECJ, but in national arenas, notably in Fraama® Germany. In the
fourth and final part, | will return to the issué tbe differentiation of
national identity claims and conclude that onegatgis understood by

Y Sinisa RodinPhD, full professor, Jean Monett Chair, Faculty of Lauiversity
of Zagreb, srodin@gmx.com

™ This paper has been published i@rpatian Yearbook of European Law & Policy
(2011) pp. 11-42.
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the ECJ as an ordinary justification of nationakbswes restricting one
of the market freedoms, while the other categorglaiims prompts the
ECJ to defer to national authorities.

2. Defining national identity

As noted by Advocate General Maduro, national idgas been part
of EU law from the beginninyIt has been present in the Treaties since
the adoption of the Treaty of Maastricht, wheravés introduced in
Article F(1) of the TEU, which states that ‘The Onishall respect the
national identities of its Member States, whosdesys of government
are based on the principles of democracy’. Theckrtivas subsequently
renumbered and rephrased to become Article 6(3)hef Treaty of
Amsterdam. The Amsterdam provision simply provitteat ‘The Union
shall respect the national identities of its Mem8ttes’. Article I-5 of
the Treaty establishing a Constitution for Euromphrased the
provision, the identical wording of which subsedlenbecame
paragraph (2) of Article 4 of the TEU. AccordingAdticle 4(2) of the
TEU: [tlhe Union shall respect the equality of MesniStates before the
Treaties as well as their national identities, nehéin their fundamental
structures, political and constitutional, inclusie€ regional and local
self-government. It shall respect their essentighteS functions,
including ensuring the territorial integrity of tt&tate, maintaining law
and order and safeguarding national security. Irtiquéar, national
security remains the sole responsibility of eachniider State.

When compared to earlier statements, Article 4(Beaks about
‘fundamental structures, political and constituéibn inclusive of
regional and local self-government’, while the marltext generally
referred to national identities. It would seem thatadded value of the
new wording, which is ascribed to the chairman afrkihg Group V of
the European Convention, Mr Henning Christopherseithe explicit
reference to national constitutional identity, vehatr this may b&ln a

! Case C-213/07Michaniki AE v Ethniko Symvoulio Radiotileorasis dan
YpourgosEpikrateiaf2008] ECR 1-9999, Opinion of AG Maduro, para 31.

2 The European Convention, which prepared the téxhe® Constitutional Treaty,

discussed a number of proposals as to what sheutkplicitly mentioned as a part
of national identity. Among the proposals, thereavéconstitutional and political

structures including regional and local self-goveenmt and the legal status of
churches and religious bodies’ (Altmeier) and dlanguage, national citizenship,
military service, the educational systems, the avelfsystems, including the public
health systems, the system for personal taxatibe, right of abortion’. See
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way, it was the semantic force of Article I-5 oétBonstitutional Treaty
that narrowed the discourse on national identity idiscourse about
national constitutional identity. The Treaty of lhgs followed suit.

The Merriam-Webster dictionary defines identity “aameness in all
that constitutes the objective reality of a thiragid “the condition of
being the same with something described or assettedrief, identity
can be described as a state of being the sameeathiog and, at the
same time, differentiated from everything else. Ward ‘national’
refers to nation Member States of the EuropeanJribe words ‘shall
respect’ and ‘inherent in their fundamental stroesimply a normative
claim that in certain essential areas of regulatiaiefined as
‘fundamental structures, political and constituiibn the regulatory
powers of the Member States should enjoy immunitymf the
encroachment of EU law.

Taken together, the wording of Article 4(2) TEU Wduappear to
protect the right of the Member States and theizenis to define,
independently of EU law, such elements of their stitutional and
political order which make them unique and at thme time different
from any other Member State or, indeed, from theofean Union at
large. Such essential elements constitute the fapeontent of what is
referred to asational constitutional identityln a certain sense, from
the Lisbon Treaty onwards, national identity agehhical term under
Article 4(2) TEU largely coincides with nationalresgitutional identity.
Therefore, | shall use the two terms interchangeabl

European Convention, Secretariat, Working Group\Wrking Document 28, paper
of the Chairman Mr Henning Christophersen on pjorissues regarding

complementary competence (circulated at the lastimggof WG V on 6 September
2002), Brussels 24 September 2002. Von BogdandySatl name the clause,
after the chairman of the Working Group, the Chpbiersen Clause. A von
Bogdandy and S. Schill, ‘Overcoming Absolute PrignaRespect for National

Identity under the LisbonTreaty’ 48BML Rev(2011) p. 1417.

3 Von Bogdandy and Schill distinguish between anedtije and subjective

understanding of national identity, the former lgeirased on objectively discernible
criteria, such as a common language, history oitigall institutions, and the latter

being defined by the ‘will of individuals to belong a community’. Von Bogdandy

and Schill, op. cit. n. 2, at p. 1430. The case ¢dwhe ECJ based on Article 4(2)
TEU and its earlier forms appears to protect objeatational identity as defined by
national law and national institutions. If the ineetation were stretched to include
the subjective element, the individual choice ofohging to a certain national

identity would amount to an enforceable right ungerlaw.

89



SiniSa Rodin

2.1. Article 4(2) TEU identity and Article 2 TEU vdues

One part of the national identity of the Membert&as construed in
terms of the rest of the World. Namely, by beinglember State of the
EU, a State is differentiated from all non-EU stat®embership of the
EU forms an inextricable part of the Member Statientity> In
normative terms, acceptance of certain EU-specifiues contributes to
what makes the national identities of the MembexteSt unique. As a
result of membership of the EU, the national id@diof the Member
States are understood to comprise the values @l@&& TEU on which
the EU is founded, in particular values of resgecthuman dignity,
freedom, democracy, equality, the rule of law aesgpect for human
rights, including the rights of persons belongimg rinorities in a
society in which pluralism, non-discrimination, dochnce, justice,
solidarity and equality between women and men fikeva

Respect for these values is a minimum requirenwrE) membership.
Once a State accepts these values by joining thetliit) becomes a
rebuttable presumption that can be rebutted onlgjesti to the
procedure laid down by Article 7 TEU.

It can be said that Article 2 TEU defines thosemsets of national
identity that are, at the same time, postulatedr@mbership of the
European Union and without which neither the MemB&tes nor the
European Union itself can claim legitimacy.

However, the concept of national identity is braattean the values
enshrined in Article 2 TEU. Namely, the elementsnafional identity
(constitutional identity included), such as Memistates’ fundamental
political and constitutional structures, law anddes; or national
security, are construed independently at the naltidevel. In other
words, national identity and European values donegessarily overlap.
Nevertheless, it is a normative requirement of Ekinbership that even
such elements of national identity which are camcded independently
and regardless of the EU context, still have tomlgrwith the values of
Article 2 TEU. The history of the fbcentury teachesus thatin the
absence of this requirement, national ‘fundamesiaictures, political
and constitutional’ would be capable of pursuingasiety of morally
problematic ends.

% For the importance of otherness in the constroatiidentity, see eg W Sadurski,
‘European Constitutional Identity®2Ul Working Papers, LAWo 2006/33, pp. 7-8.
5 Von Bogdandy and Schill, op. cit. n. 2, at p. 1426
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That being said, one can conclude that not any &fnmational identity
would be tolerated within EU membership, but onhe tkind that
promotes the values on which the Union is foundedtuch is at least
neutral in respect of them.

In other words, the constitutional framework of & distinguishes
between explicit ‘good’ and implied and dormant dbanational

identities, the former being worthy of protectiamdahe latter not.This

was, after all, implicit in ArticleF(1) of the Maght Treaty, which
linked respect for national identity to respect the principles of
democracy on the part of the Member States.

Figure 1 — overlapping identities

values

Right to life

Human dignity

EU identity National

2.2 National identity and other treaty values

A separate set of values, applicable to all aré&dJoregulation, is laid

down in Part |, Title II, Articles 9 and 10 of tHé&EU. These provisions
enshrine values that have to be respected in dgfiand implementing
EU policies. They include a high level of employmeguaranteeing
adequate social protection, fighting against saxalusion, providing a
high level of education and training, protectingntaun health, and
fighting against discrimination based on sex, faoiaethnic origin,

religion or belief, disability, age or sexual ottation. The function of
these provisions is anything but clear. The vakreshrined therein may
create restraints for supranational policy-makinpst of them have
been granted constitutional protection at the nafitevel and arguably
may constitute part of national constitutional itgn The question,

however, is whether reliance on Articles 9 and FEU may broaden

5 Arguably, a national constitutional provision neseg the right to vote to men
would not be protected by Article 4(2) TEU, sindecontradicts the value of
equality under Article 2 TEU.
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the regulatory discretion of the Member States @mahge the balance
between EU and national law.

Advocate General Cruz Villalon argued in his Opinio Palhotd that
the ECJ should recognise broader discretion forMeenber States in
the pursuit of the values listed in Article 9 obtMFEU, such as a high
level of employment, the guarantee of adequateak@cotection, the
fight against social exclusion, and a high leveddfication, training and
protection of human health. Accordingly, mandataBquirements
justifying a departure from market freedoms should longer be
interpreted narrowly. For example, the social prtive of workers
should be taken into account in the performancapobportionality test
when assessing whether national measures regritinfree movement
of services are justified. The result of such reasp would be that a
Member State is allowed to maintain its own underding of social
policy, for example providing adequate social pcbta in such a way
that it could narrow the scope of application @f, é€xample, the free
movement of workers. This is essentially no differieom claiming that
a high level of social protection constitutes prthe national identity
of certain Member States and justifies a departinoen market
freedoms.

In Palhota the issue was raised whether a national measqtéring an
employer, established in one Member State andmupstorkers to the
territory of another, to send a prior declaratioh posting can be
justified in the context of the free movement ofvemes. After having
presented its proportionality analysis in paragdgptthe ECJ went on to
assess the appropriateness and necessity of tiemalateasure. The
ECJ found that there is a less restrictive measareghe employer,
namely,,to report beforehand to the local authesiton the presence of
one or more deployed workers, the anticipated thuratf their presence
and the provision or provisions of services justifythe deployment?,
While the Advocate General“s suggestion may haweiged discretion
to the Member State to choose from among equaléctife measures,
and select one which serves the protection of werketter, the ECJ
maintained the traditional test of the least re8# alternative for the
free movement of services.

" See Case C-515/Balhota Opinion of AG Cruz Villalon, paras 51-53 [not yet
reported)].
8 Palhota case, para 51.
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Palhotds the first and onfypost-Lisbon case so far where the existing
free-movement case law was challenged by an AdgoGaneral and
survived. Accordingly, a fully developed proportadity test remains
applicable to situations where Member States inviiiee mandatory
requirements mentioned in Articles 9 and 10 TFEferthe entry into
force of the Treaty of Lisbon, the ECJ has eveengjthened the level of
scrutiny by requiring national legislation allegediromoting a high
level of protection of human health to be appliadai consistent and
systematic mannéf.

2.3. National identity and regulatory competence

EU law restricts regulatory autonomy of the Mem8#ates in both the
area of Union and Member State competence. The &aids for the
national identity guarantee under Article 4(2) TEU.

First, as a part of Article 4 TEU, the national ritly guarantee
represents part of a more general system of ccatiperbetween the
Union and the Member States. Upon closer examimafaticle 4 TEU
lays down several different guarantees that haveetanderstood in the
context of Article 5 TEU.

The first paragraph of Article 4 TEU is a competenale®’ It stipulates
the residual powers of the Member States, andisrwtay complements
the principle of conferral laid down by Article 5(TEU. The Union is
based on the principle of conferred powers, tha&wesof which rests
with the Member States. In this light, it is petfgcclear that, as a
matter of competence, the national identity guamnefers but, as | will
shortly show, is not limited to the powers confdran the EU. In its
regulatory dimension, Article 4(2) TEU can be ustiend as a rule that
delimits the exercise of the powers conferred.theowords, it can be

° A similar suggestion that national courts shoudddranted more discretion was
introduced by AG Cruz Villalon and ignored by th€ Ein a procedural context. See
Case C-173/0%eorgi Ivanov Elchinov v Natsionalnazdravnoosiglriokasa/not
yet reported in the ECR].

10 Joined Cases C-570/07 and C-571J0%é Manuel Blanco Pérez and Maria del
Pilar Chao Gomez v Consejeria de Salud y ServiSasitarios(C-570/07)and
Principado de AsturiagC-571/07), para 94 [not yet reported in the EQRJr an
analysis of consistency and coherence in the eageske G Mathisen, ‘Consistency
and Coherence as Conditions for Justification ofrider State Measures Restricting
Free Movement’, ATML Rev(2010) p. 1021.

11 Art 4(1) TEU In accordance with Article 5, competes not conferred upon the
Union in the Treaties remain with the Member States
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interpreted as prohibiting the Union from actingeevn areas where
regulatory competences have been conferred, ifettezcise of such
competences would affect Member States’ nationattitl. Arguably,
the same would hold even in situations where therose of EU
competence would ‘genuinely have as its objecirtiprovement of the
conditions for the establishment and functioninghaf internal market’
withinthe meaning of paragraph 84 of fhebacco Advertisingase*?
Furthermore, if national identity is to be distiighed from the
principles of subsidiarity and proportionality erigkd in Article 5(3)
and (4) TEU, then it cannot come under nationaligraents’ scrutiny
under the Protocol on the application of the pphes of subsidiarity
and proportionality. A plausible interpretation vidbe that the national
identity guarantee should be applicable even ir<ahere an act of the
EU has already passed the national parliamentstanug., despite it
being in compliance with the principle of subsidiar

Alternatively, it could be argued that since nadibidentity construction
pertains to the Member States, it represents aaremlf part of the
subsidiarity principle. A consequence of this appto would be that
once national parliaments have not objected tattoption of a rule on
subsidiarity grounds, it is presumed that the ioleuestion respects
national constitutional identity. There is no sugpdor either
interpretation in the parliamentary practice of ember States so far.
Secondly, Article 4(2) TEU also plays a role in teea of Member
State exclusive competence. While one could expeattin this area the
national identity guarantee is uncontested by tley vnature of
exclusive competence, it is not the case. Namkiy well established in
the case law of the ECJ that even in areas wherklémber States have
exclusive competence, such as when regulating siatus® or higher

12 case C-376/98ederal Republic of Germany v European Parliamerd &ouncil

of the European Uniof2000] ECR 1-8419.

13 Case C-267/06adao Maruko v Versorgungsanstalt der deutschem8iif2007]
ECR [-1757, para 55: ‘civil status and the bendfitsving therefrom are matters
which fall within the competence of the Member &satnd Community law does
not detract from that competence. However, it nligstecalled that in the exercise
of that competence the Member States must comply @Gommunity law and, in
particular, with the provisions relating to thermiple of non-discrimination.” See
also Case C-372/0Watts[2006] ECR 1-4325, para 92; Case C-44481amatelaki
[2007] ECR 1-3185, para 23; Case 120/7®ewe-Zentral AG v
Bundesmonopolverwaltung fir Branntw¢i®79] ECR 649, para 8; Case C-76/05
Schwarz and Gootjes-Schwd2007] ECR 1-6849, para 70; Joined Cases C-11/06
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education* their competence cannot be exercised against &UThe
most recent confirmation of this position can benfd in Rottman
regarding the regulation of national citizenshigs | will demonstrate
below, in Rottman which both the referring court and the Advocate
General understood as a national identity caseE®& acknowledged
the regulatory competence of the Member State coede but
nevertheless asserted its case law, according iohwhe Member
States are bound by EU law even in areas of tioeipetencé® Thus, it
becomes clear that Article 4(2) TEU is applicableareas of Member
State exclusive competence.

The obligation of the Member States to respect &M ik also present
with regard to national procedural law, where it dgnventionally
understood that the Member States enjoy natioralauiural autonomy
subject to respect for the principles of effectiesn and equivalence.
However, as Bobek rightly points out, such natia#bnomy does not
really exist, since even national procedural legish is subject to the
scrutiny of the ECY’ Clearly any claims that certain features of natlon
procedural law represent part of national con&ia identity are
equally doomed to failur¥ as was demonstratedHichinov®

and C-12/08Morgan and Buchef2007] ECR 1-9161, para 24; and most recently, in
the context of higher education, Case C-73M8olas Bressol and Others and
Céline Chaverot and Others v Gouvernement de laramauté francaisé2010)
ECR 1-2735, para 28.

14 Bressol case.

15 Case C-135/08anko Rottman v Freistaat Bayef2010) ECR [-1449.

18 Rottman case, para 41: ‘Nevertheless, the fadt ahanatter falls within the
competence of the Member States does not altefathehat, in situations covered
by European Union law, the national rules concermedt have due regard to the
latter’; and para 45: ‘Thus, the Member States muisen exercising their powers in
the sphere of nationality, have due regard to EeeopgJnion law’. See also the case
law cited therein.

1M Bobek, ‘Why there is no Principle Of “Proceduraitonomy” of the Member
States’, in B. de Witte and H. Micklitz ed¥he European Court of Justice and the
Autonomy of the Member Statéstersentia 2011, forthcoming).

18 However, the ECJ is prepared to allow an impliirgin of discretion. For a
recent example, see Case C-291Fdancesco Guarnieri&Cid(not yet reported],
where the ECJ took the position that a nationa igl ‘purely procedural and its
purpose is not to regulate trade in goods’. Sea fiér Accordingly, the impact of
the national procedural rule was ‘too uncertain enttirect’. For the concept of an
implicit margin of discretion see below in the text

9 Elchinov case.
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A number of cases that deal with national identi&yues have been
located in the sphere of Member State competeniob, as the right to
life, human dignity, the nationality of teachergdamotaries, republican
government, the use of national languages, the Gitatus of citizens
and, indeed, the regulation of national constitdloprocedures. Since
national identity claims will typically be emphasts more in areas of
Member States’ exclusive competence, it can beoredidy expected
that fine-tuning between market freedoms and natiaentity claims
will take place along the lines sketched by Romaerzblg and
LuderGerken in their comment published in 2008 ofelhg the
contentiousMangold® judgment of the EC¥. The tension can be
summarised as follows: either the ECJ will start eiercise self-
restraint, or national constitutional courts witlve to take the protection
of national constitutional identity more seriously.

3. National identity before the Treaty of Lisbon

Roughly speaking, national identity jurisprudenegobe the Treaty of
Lisbon went through three evolutionary phases. Ha first phase,
national identity was not claimed as such, but weognised in an
implicit way by means of national insistence ongtduational standards
for the protection of fundamental rights. The setphase followed in
the early ‘90s and was characterised by the dexsop of a margin of
discretion. The third pre-Lisbon phase resultedhi& concession that
national constitutional identity is not absolutéislthird phase heralded
a subsequent differentiation of national constial rules into two
classes: fundamental constitutional provisions thwir of deferring to
national authorities and other constitutional psavis treated like
ordinary justifications.

20 Case C-144/0¥Verner Mangold v Riidiger Helfa005] ECR 1-9981.

2l R. Herzog and L. Gerken, ‘Stop the European Cofirdustice’,Zentrum fir
Europaische Politik2008). Published originally ifFrankfurter Algemeine Zeitung
(8 September 2008). See also EU Observer, 11 Sbkptemat
http://feuobserver.com/9/26714 (8 August 2011). Taee argument is as follows:
‘both labor market policy and social policy ardl stbre competences of the Member
States. However, this case clearly demonstrateghtt extent EU regulation and
EU jurisdiction nevertheless interfere in the goweg of these core competences.’

96



National identity and market freedoms after thealyef Lisbon

3.1. The ‘old’ national identity law

Judicial reference to national constitutional idtgris well discussed in
legal scholarship. Two well-known references are #arly Solange
dialo%ue between the German Federal Constituti@murt and the
ECJ? and theFrontini judgment of the Italian Constitutional Court
establishing the theory of countervailing powerthe supranational
transfer of sovereignty, ieso-callezbntrolimiti?®> According to the
Frontini reservation, the transfer of sovereignty, whicimigerent in the
Founding Treaties, cannot include the transferoafgrs to Community
institutions to ,violate the fundamental principlethe Constitution or
the inalienable rights of man.”

German and ltalian reactions were prompted by tiodvimg doctrine of
supremacy, which after its inception@osta v ENEf‘was crystallised
by the ECJ in thdnternationale Handelsgesellschedse where the
Court boldly observed that:

‘[...] the validity of a Community measure or its eft within a
Member State cannot be affected by allegationsithans counter
to either fundamental rights as formulated by tbestitution of that
State or the principles of a national constitutl@taucture.®

The ECJ followed the same line of reasoning isitissequent case law.
For example, in the Belgian Flemish Government Lasee Flemish
government attempted to justify discrimination be grounds of a lack
of regulatory competence in the matter, which adiogrto the Belgian
constitution belongs to the federal government. E@&J shunned the
argument by reiterating its earlier case law, stpthat

‘[...]a Member State cannot plead provisions, prastior situations
prevailing in its domestic legal order, includidms$e resulting from

22 Solange | BVerfGE 37, 271Solange ) BVerfGE 73, 339Maastricht BVerfGE
89, 155.

23 |talian Constitutional Court Case no. 183F®ntini v Ministero delle Finanzén

A Oppenheimer ed.The Relationship between European Community Law and
National Law: The CaseqCUP 2005); M Cartabia, ‘Nuovi sviluppi nelle
“competenze comunitarie” della Corte costituzionaleta a sentenza n. 232 del
1989, Giurisprudenza costituzional@989) p. 1012.

24 BverfGE 37, 271, 2 BvL 52/71.

% Case 11/70nternationale Handelsgesellschaft mbH v Einfuhme w/orratsstelle
fur Getreide und Futtermitt¢lL970] ECR 1125.

% Case C-212/06&overnment of Communauté francaise and Gouvernewsdtun

v Gouvernement flamarjd008] ECR [-1683.

97



SiniSa Rodin

the constitutional organisation of that State,ustify the failure to
observe obligations arising under Community 1a(v'.

Advocate General Sharpston rightly pointed to Aeti27 of the 1969
Vienna Convention on the Law of Treaties, accordiogwhich ‘[a]
party may not invoke the provisions of its interfeal as justification
for its failure to perform a treat® It is now widely accepted that the
Vienna Convention also refers to national constingl law?®
Nevertheless, German insistence on high standardzatection of
fundamental rights prompted the development of ifogmt
fundamental rights case law and ultimately to thioption of the
Charter of Fundamental Rights of the EU.

3.2. Second phase: margin of discretion

Margin of discretion is the power exercised by Member States in
areas of regulation falling within the scope of Ew. In such areas,
Member States can justify derogations from EU lgwlbmonstrating a

27 Government of Communauté francaise and Gouvernemealion v

Gouvernement flamangara 58. See also Case C-87@@mmission v Italj2004]
ECR 1-5975, para 38; Case 69/8bmmission v Belgiufi982] ECR 163, para 5;
Case C-323/9€ommission v Belgiufi998] ECR 1-5063, para 42; Case C-236/99
Commission v Belgiurf2000] ECR 1-5657, para 23; Case C-111@@mmission v
Austria[2001] ECR I-7555, para 12.

2 seeGovernment of Communauté francaise and Gouvernemalin (n. 26),
Opinion of AG Sharpston fn 57.

2% Concerning national constitutional law, André deogh draws attention to the
drafting history of Article 27 of the Vienna Cont&m which ‘confirms that the
reference to internal law comprises the constitutd a State party. In fact, the
amendment proposed by Pakistan initially claimezgjv§ry treaty in force is binding
upon the parties to it and must be performed byntie good faith, and no party
may invoke the provisions of its constitution @ laws as an excuse for its failure to
perform this duty”.’” (Vienna Conference, Documemts145; adopted: 55 in favour,
none against, 30 abstentions (Vienna Conferenest Bession, p. 158)). Though
certain hesitations may be observed on the pathefparticipants in the Vienna
Conference in 1968-1969 to support the resultimyigion (adopted: 73 in favour, 2
against, 24 abstentions; Vienna Conference, Se®&wssion, p. 54), as to this
particular point, the provision did find favour andly two States (Venezuela and
Iran) expressed their opposition suggesting thmaey of their constitutional law
over treaties. Two states (Venezuela and Guatemspcifically attached
reservations on this point, against which objeaibave been raised by certain other
States. A. de Hoogh, ‘The Relationship between dali Law and International
Law in the Report of the Georgia Fact-Finding Missj www.ejiltalk.org.
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broadly defined legitimate regulatory aithTo justify the aim as

legitimate, a Member State can rely on a varietgadf-defined interests
that need not be shared by other Member Statesetwsuch interests
must not run against the values of EU law and npues$s the

proportionality test. Margin of discretion started play a more

significant role in the early 1990s following thelgment of the ECJ in
SPUC v Grogari*

For the purpose of the present discussion, it efuligo distinguish

between two different types of discretion.

The first type is the discretion that Member Stage®rcise in the

implementation of EU law, notably, directives. Sudiscretion may

pertain to the legislative authoritfésor to the national courts when
interpreting national laW? The Van Duyn situation, where national
public authorities had to interpret public poliaysiification, also falls

within this type. This first type of discretion doaot give the Member
States a licence to depart from compliance with |BW but, on the

contrary, discretion to interpret national lawiimel with EU law**

The second type of discretion is of constitutiosanificance and

concerns potentially competing national and Europedues. In a case
where a European and national rule or value doésaiocide, one of

the two has to give way to the other.In such sibmat both the EU and
Member State have normative claims that the Europeanational rule

or value should control the other. When the twaesubr values are

%0 |n areas that fall outside the scope of EU lave oannot speak about discretion,
but Member States are still under an obligatiothéwe a due regard to EU law’. In
Hohfeldian terms, one could say that Member Staepy immunity from
application of EU law in areas where the EU hasrased its regulatory
competence. WN. Hohfeld, ‘Fundamental Legal Corioeptas Applied in Judicial
Reasoning’, 26raleLaw Journal(1916-1917) p. 710., 711.

31 Case C-159/90he Society for the Protection of Unborn Childreeldnd Ltd v
Stephen Grogan and othg991] ECR 4685.

32 See eg., Joined Cases C-482/01 and C-482#6fgiosOrfanopoulos and Others
and Raffaele Oliveri v Land Baden-Wirttemb2g04] ECR 5257, para 114; Case
C-271/91Marshall [1993] ECR 1-4367, para 37; joined Cases C-397d0C-403/01
Bernhard Pfeiffer and othe(2004) ECR 1-8835, para 105.

33 Case C-208/03TC Innovative Technology Center GmbH v Bundesamefir
Arbeit [2007] ECR 1-181, paras 68 and 69. The ECJ allotheddiscretion of the
national court to be used to interpret nationaliladine with EU law.

34 Case 41/74(vonne van Duyn v Home Offifi974] ECR 1337, para 18. See also
30/77,Régina v Pierre Boucheredi977] ECR 1999, para 34.
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allowed to co-exist without an imminent resolutiong can speak about
either an implied or an explicit margin of discoeti

The ECJ has so far recognised margin of discreitioexplicit and
implied ways. Examples of an explicit margin of aletion are
SchmidbergéP and Omega® Implicitly, the ECJ granted a margin of
discretion inSPUC v GrogarandMelki and Abdel?

Implied margin of discretion is best illustrated $PUC v Grogaf®
where the ECJ had to address the tension betweeamatianal
constitutional rule defining the right to life anle free movement of
services. As is commonly known, the tension wasolvesl on
jurisdictional grounds and Community law was fourtd be
inapplicable.

The significance ofSPUC v Groganis in highlighting the fact that
national constitutional values may escape the isgruif EU law, as
long as they are outside itsscope. Nevertheless after the case had
been decided, Ireland was able to introduce a Bpguotocol to the
Maastricht Treaty, which granted immunity and adowy to which
nothing ‘in the Treaty on European Union, or in thAeeaties
establishing the European Communities, or in theafies or Acts
modifying or supplementing those Treaties, shdbdfthe application
in Ireland of Article 40.3.3 of the Constitution loéland’ >

The Protocol amounts to a constitutional amendmiet, purpose of
which was to prevent the Grogan situation from megging in an
economic context and not being resolved by funelioeasoning.
Indeed, jurisdictional rules may relieve the ECanfr passing its
judgment on highly sensitive national constitutiotizoices, such as the
prohibition of the public display of communist syohb in the Attila
Vajnai case’ While it is easy to agree that the prohibitiorthe red star
represents part of Hungarian post-communist idgntionstructed

% Case C-112/0@Eugen Schmidberger, Internationale Transporte utgh#ige v
RepublikOsterreicti2003] ECR 1-5659.

% Case C-36/020mega Spielhallen- und Automatenaufstellungs-GmbH v
Oberblrgermeisterin der Bundesstadt B¢2004] ECR 1-9609.

87 Joined Cases C-188/10 and C-189Afiz Melki and Sélim Abdefnot yet
reported)].

38 Stephen Grogan and others case.

% Protocol annexed to the Treaty on European Uniod & the Treaties
establishing the European Communities.

40 Case C-328/0€&riminal proceedings against Attila Vajnf005] ECR 1-8577.
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against negative historical experiences, the nom@uic nature of the
activity put the case outside the scope of EU law.

Implied margin of discretion is, as one can see jofisdictional nature,
and the ECJ controls it through functional concegish aseconomic
activity, undertaking official authority or internal situation

A more complicated situation arises when a condannot be avoided
by jurisdictional means. In such situations, onki@das to prevail over
the other. The ECJ has already dealt with suchatiitos in
Schmidberger Omegaand Kiigiikdevect' In all such situations, the
following general rule applies: once a case is ghvowvithin the scope
of EU law, either by direct application of a Treatye or by a directive,
a rule or general principle of EU law can have esidnary effects. This
is also an instance where the concept of natiodehtity can have
animpact and possibly restrict the exclusionargaff of EU lawHic
Rhodus, hic salta

The three mentioned cases are, however, diffesetd the nature of the
protected national values. 8chmidbergerit was freedom of assembly
as a fundamental right, @megdt was human dignity as a fundamental
constitutional value,while iKtc¢iikdeved was an instrument of social
policy.** Moreover, while freedom of assembly is a valueoesed by
the EU and all the Member States, human dignitys, wafore the entry
into force of the Charter of Rights of the EXla specific characteristic
of the German constitutional order that was cormtiwith EU
valueé* but not necessarily recognised at the constitatidevel by
other Member States. The case is similar to squidity measures,
where the Member States, by the very nature ofatlea and Treaty-
entrenched choice, exercise wide discretion. Deedtdifferences have
any significance in respect of the breadth of tlaegim of discretion?

In all three cases, the ECJ insisted on the legigémaim of national
regulation®® As long as that aim is juxtaposed with a markegdiom, it
is legitimate, as it is compatible with the broadefierential framework
(general principles) of EU law. In two out of thede mentioned cases,
this was the case, as national measures were toupel compatible or,

41 Case C-555/0%edakKiiciikdeveci v Swedex GmbH & Co[R@.0] ECR 1-365.

42 Kuiglikdevegi case, para 36.

43 The Charter guarantees human dignity in Article 1.

4 Omega case, para 34.

45 Schmidberger case, paras 79 and 80; Kiigiikdevegi, gmra 36; Omega case,
para 35.
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at least, reconcilable with general principles ofJ Haw*® In
Klcukdevegithe national measure was found to be in accoedarith
the social policy justifications provided for byrBétive 2000/78! but
not in accordance with a broader referential rile:general principle of
non-discrimination. In other words, there was nmpatibility between
national law and EU law at the level of the broadeferential
framework of the EU, and so the national law habdset aside.

If Article 4(2) TEU has aneffect, it should be tbtin situations where
an element of national identity does not coincidihwhe broader
referential value framework of the EU. Neith&chmidbergernor
Omegds such a case, bearing in mind that the protectfdondamental
rights is an important element of identity of bétle EU and its Member
States.

Nor is Kucukdevegi though for different reasons. Policy, including
social policy, is a variable of national governmeénis at the discretion
of the executive branch to formulate and implemearious policies,
and for that reason there can be no equation betp@ey and national
constitutional identity. EU law does not prescrirgy given direction in
which Member States should frame their social gohnd does not
interfere with Member States’ choice to constittiemselves as a
welfare state. A genuine conflict between EU lawd anational
constitutional identity would emerge only if EU laauched upon the
fundamental constitutional choice of a Member Sthie example, to
constitute itself within a certain socio-economicr @olitical
framework?®

To conclude, the second period in which the nati@entity guarantee
was framed did not bring about a meaningful deénitof national
identity or consequently aresolution of the tensk@iween national
identity and internal market freedoms.

3.3. Third phase: differentiation of constitutional rules

It was only after the signing of the failed Congtitnal Treaty that the
national identity guarantee was linked directly twa vague concept of

46 Schmidberger case, paras 71-73; Omega case, para 3

47 Kuiguikdevegi case, para 36. See Article 6(1) ofr@dWDirective 2000/78/EC of
27 November 2000 establishing a general framewank dqual treatment in
employment and occupatio®J L 303, 2 December 2000, 16-22.

48 Arguably, such a conflict would emerge if a MemiSate opted to abandon a
market economy, which is a condition of EU membigrsh
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national identity but to a somewhat more concretencept of
constitutional identity. It was only after the gninto force of the Treaty
of Lisbon that this linkage obtained legal sigrafice.

Parallel with Treaty incorporation, an awarenessgetethat not every
national constitutional claim automatically repmsea constituent part
of national constitutional identity. While AG Madursuggested in
Michaniki that a contested rule of the Greek constitutionukh be
understood as an element of national idefitithe ECJ simply assessed
the contested rule according to the usual propumtity test® Its
legitimacy depended on the extent it pursued thterests of
transparency and equal treatment, which at the siameeare principles
defined by EU law.

The approach of the ECJNichanikiled Besselink to suggest that:

more trivial provisions of national constitutionalv — those which
do not form part of the constitutional identitytbe Member State —
are not granted such priority [over EU law], ané tiormalCosta
doctrine of the priority of directly effective Eldw prevails*

Von Bogdandy and Schill hold the same and suggdest tonly

fundamental structures of the Member States amvast’>® If this

interpretation is correct, then the function ofiélg 4(2) TEU would be
to create a referential framework for the ECJ wimaking a distinction
between essential and non-essential elements @wnahtonstitutions.
The described approach would require differentnisitees of judicial
scrutiny.

In the case of non-essential elements, the ECJ dvpeaform a
proportionality test under which a national idgntgtaim would not be
an automatic justification for departure from ecoim freedoms.
Provided a regulatory aim is legitimate, a natiomedasure will still
need to be appropriate and necessary, regardlesfeaiher it can be
characterised as an element of national identityod?* Member States
will enjoy a margin of discretion, however, onlysafar as their

4% Opinion of AG Maduro, Case C-213/07, para 33.

%0 See V. Kosta, ‘Case C-213/0Mchaniki A Ev Ethniko Simvoulio Radiotileorasis,
Ipourgos Epikratiass European Constitutional Law Revi€®009) p. 501.

51L. F. M. Besselink, ‘National and Constitutiondkehtity before and after Lisbon’
6 Utrecht Law Reviev@ (2010) p. 36., 49.

52 on Bogdandy and Schill, op. cit. n. 2, at p. 1431

%3 Schmidberger case, paras 82-87; Kiiciikdeveci gasa, 37; Omega case, para
36.
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measures can be reconciled with the broad refetdreimework of EU
law>* In cases where essential elements are concetre&QJ would
defer the decision to the national judicial or $gfive authorities, with
(Omega or without SPUC v Grogapreserving a proportionality test
for itself.

In support of such an interpretation is the faett tho far the ECJ has
been more generous in grantinga margin of apprecian cases
involving fundamental right guarantees and nationahstitutional
values than in cases involving ordinary national, laven in cases of
well-established national civil law principle.

AG Maduro himself implicitly recognised in paraghai83 of his
Opinion in Michaniki that some constitutional rules are capable of
triggering the national identity guarantee undetiche 4(2) TEU, while
some are not The same thought was introduced by AG Kokkot in
UGT-Rioja>’ where she interpreted the ECJ“s position concgrtie
balance between respect for national constitutiomahciples and
observance of EU Law. According to AG Kokkot, while the ECJ

54 As far as margin of discretion is concernedKiiciikdevec(para 38), the ECJ
restated its well-established position that MemBtates enjoy a wide margin of
discretion in framing their respective social pi@g In Schmidberge(para 89), a
broad margin was allowed to national authoritiesstinking a balance between a
fundamental right and market freedom.Omega(para 31), again, the margin was
decided as being broad.

% In Traghetti del Mediterraneothe ECJ ruled that EU law precluded the
application of a national law which excludes stathility for damages for breach of
EU law for damage caused to individuals by an mgfeiment attributable to a court
adjudicating in the last instance, or which resirl@bility for damages arising from
erroneous application of EU law by a national cdarcases of intentional fault,
serious misconduct and denial of justice. In suchase, the Simmenthal mandate is
fully applicable and the national court has totket national legal rule aside. Case
C-173/03 Traghetti del Mediterraneo SpA v Repubblica Itadigf2006] ECR |-
5177, para 46.

%6 See para 33 of the Opinion: ‘It is, nevertheless;essary to point out that that
respect owed to the constitutional identity of thMember States cannot be
understood as an absolute obligation to deferl toatilonal constitutional rules.’ The
wording ‘all national constitutional rules’ implieshat there may be some
constitutional rules which automatically triggerfetence.

57 Joined Cases C-428/06 to C-434106i6n General de Trabajadores de La Rioja
(UGT-Rioja) and Others v Juntas Generales del Terio Historico de Vizcaya and
Others[2008] ECR 1-6747, paras 56-57.

% The Advocate General referred to Case C-88R@tuguese Republic v
Commission of the European Communif@06] ECR 1-7115.
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respects local autonomy as defined by national titatisns, ‘the
Member States cannot hide behind their constitatioorder and
circumvent the prohibition on aid under Article BC through a purely
formal transfer of legislative power& Whether this was the case or not
was left to the national court to decfife.

As far as the ECJ is concerned, as early as 199gommission v
Luxembourg® the ECJ recognised national identity as a legténasm,
though subject to the application of a proportidgpaest® Accordingly,

a Member State may not invoke national identityorder to derogate
from a market freedom as long as there is a ledgaive alternative to
freedom of movement.

More recently, the ECJ supported the differentraticesis inRottman
decided in March 2018 where the referring court suggested that,the
effect of assuming that there existed, in Europé&hmion law, an
obligation to refrain from withdrawing naturalisati obtained by
deception would be to strike at the heart of theesgign power of the
Member States®

In his Opinion inRottman AG Maduro suggested that the power to
deprive a person of Member State citizenship reptssan ‘essential
element of a Member State’s national identity,csinit affects the
composition of the national body politic. Accordiyngmaking national
citizenship dependent on EU citizenship would cregne Article 6(3)
TEU (now 4(2) TEU). This, however, follows, not finothe national
identity provision alone, but from the very architee of Union
citizenship, which is explicitty made secondaryntational citizenship.
Accordingly, the ECJ ignored the Advocate Generafgument and
decided the case on the grounds of the exclusioafiects of EU
citizenship law’®

% Opinion of AG Kokkot, Portuguese Republic v Comsios of the European
Communities, para 57.

50 UGT-Rioja case, para 144.

51 Case C-473/93 Commission v Luxembourg [1996] EGRQ7, para 35.

52 Commission v Luxembourg case.

53 Opinion of AG Maduro, Rottman case, para 25.

54 Rottman case, para 32.

% Rottman case, para 41. However the ECJ defereegribportionality test to the
national court.
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Even more recently, national identity was claims@alerogation in the
‘Notaries’ Cases’, decided in May 20%1The argument introduced by
the Grand Duchy was that:

since the use of the Luxembourgish languageis Batgsn the
performance of notarial activities, the nationatipndition at issue is
intended to ensure respect for the history, cultaradition and
national identity of Luxembourg within the meaniofyArticle 6(3)

EU

(which was applicable at the material tifieHowever, the ECJ was not
impressed by the argument, and invoked its egsbsition according to
which national identity can be ‘effectively safeqiled otherwise than
by a general exclusion of nationals of the othenier States’® What
is noteworthy is that the ECJ, in paragraph 12thefjudgment, spoke
about Article 4(2) TEU of the Treaty of Lisbon, brdlied on the
reasoning expressed in its 2006 judgment, indigatiat there was no
substantial change between the Maastricht, Amgterdad Lisbon
positions.

On balance, national identity claims had limitectccass in the pre-
Lisbon era. On the one hand, Member States wereessiul in what
can be called implied margin of discretion casdsn the ECJ refused
to rule on national value choices on jurisdictiogadunds. However, on
the substantive count, justification on the grounéi:ational identity
was argued a number of times in order to justifstrietion of market
freedoms but with limited success. When it comesstibstantive
conflicts, the ECJ treated national identity aseaagal justification and
balanced it against market freedoms or other valti€d) law.

4. National identity and the Treaty of Lisbon

As | have already mentioned in the introductiore trational identity
provision was first introduced as part of Articl® bf the Constitutional
Treaty and was subsequently transposed into Arti@g of the TEU.

While the first Treaty defined the concept onlywague terms, Article I-
5 of the Constitutional Treaty and the subsequeniclé 4(2) TEU
added some clarity to the concept, defining it asonal ‘fundamental

% Cases C-47/08, C-50/08, C-51/08, C-53/08, C-54/081/08 and C-52/08
Commission v Belgium, France, Luxembourg, Aust@rmany, Greece and
Portugal[not yet reported].

57 Commission v Luxembourg case [1996], para 72.

58 Commission v Luxembourg case [1996], para 124.
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structures, political and constitutional’. Lookirigto the legislative
history of the European Convention that origindligmed the text of
what has today become Article 4(2) TEU, Working @roV
‘Complementary Competences’, in its final report ttee European
Conventior?’ emphasised that ‘the provision was not a derogatio
clause’ and that ‘the Member States will remainaral duty to respect
the provisions of the Treaties'. Instead, the Wgk(Group explained
that the purpose of the provision is ‘that the Wnim the exercise of its
competence, is under an obligation to respect #tiomal identities of
the Member States’, which is subject to the inteligdion of the ECJ,
which is the ‘ultimate interpreter of the provisigh the political
institutions went beyond a reasonable margin ofepation’”

In addition, the newly phrased Article 4(3) TEU hasoduced a more
balanced approach to the duty of loyal co-operathxtording to the
new wording, pursuant ‘to the principle of sincereoperation, the
Union and the Member States shall, in full mutiedpect, assist each
other in carrying out tasks which flow from the aties’.

This is not quite the same as the former ArticleTHLC, according to
which the addressees of the duty of loyal co-opmraivere only the
Member States. A long line of cases based on Arfi€l TEC fashioned
the provision so as to create concrete obligatimmthe part of Member
States, such as the obligation of EU-friendly iptetatiod® or the
obligation to make good damages for breach of Ew'faNow, for the
first time, the duty of co-operation has becomeiprecal, that is,
binding on the EU and on the Member States ataheedime.

Reading paragraphs (2) and (3) of Article 4 TEUetbgr, two questions
arise. First, to what extent can these provisidaken together, be
interpreted as creating an enforceable obligatiorttfe EU to interpret
national law while taking into account nationalntigy?Second, to what
extent do they authorise the Member States to déedgom EU law on
the grounds of national identity?

%9 CONV 375/02 REV1 WG V 14, Brussels, 4 November200

O CONV 375/02 REV1 WG V 14, p. 11.

"t Case 14/83Sabine von Colson and Elisabeth Kamann v Land Meidr
Westfaler{1984] ECR 1891.

2 Joined Cases C-6/90 and C-9/8@drea Francovich and DanilaBonifaci and
others v Italian Republif1991] ECR 1-5357.
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4.1. European Court of Justice

There are two recent cases referring to nationahtity which were
decided after the entry into force of the Treaty lagbon: Sayn
Wittgenstein decided on 22 December 20F0and Runevi-Vardyn
decided on 12 May 201%4.In both cases, the situation involved a
tension between national constitutional identity toe one hand and
freedom of movement under Article 21 TFEU and fhhtrto privacy®

on the other.

Sayn-Wittgensteinoncerned an Austrian-born, German-adopted woman
with Austrian citizenship, claiming the right toJeaher title (Frstin
von Sayn-Wittgenstein), acquired from her adopftatber, entered into
the Austrian register of civil status. It was cleuinthat, as she was an
estate agent, the impossibility of using the titfé-lrstin would impair

her freedom to provide services.According to thestian government,
allowing registration of a noble title would be émapatible

‘with the fundamental values of the Austrian legaider, in
particular with the principle of equal treatmenslerined in Article 7
of the Federal Constitutional Law and implementgdhe Law on
the abolition of the nobility”®

While the ECJ recognised that national identity nimy taken into
consideration in a proportionality analysis, itriflad that reliance on
national identity should be treated as a publidcyqgustification’” that,

in accordance with earlier case 1&hhas to be interpreted strictly as a
‘genuine and sufficiently serious threat to a fumdatal interest of
society’”®

In addition, the ECJ allowed a margin of discretimnaccordance with
paragraph 31 of its reasoning @mega Finally, in paragraph 93, the

3 Case C-208/0%onka Sayn-Wittgenstein v Landeshauptmann von \lvienyet
reported)].

™ Case (C-391/09 MalgoZataRuneviVardyn and tukaszPawelWardyn v
Vilniausmiestosavivaldyisadministracija and Otherot yet reported].

s As guaranteed by Article 7 of the Charter of Fundatal Rights of the EU
(hereinafter the Charter) and by Article 8 of thardpean Convention for the
Protection of Human Rights and Fundamental Freeddimsreinafter the
Convention).

8 Sayn-Wittgenstein case, para 76.

7 Sayn-Wittgenstein case, paras 83-84.

8 Omega case, para 30; Case C-33ip@[2008] ECR 1-5157, para 23.

® Sayn-Wittgenstein case, para 86.
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ECJ performed the balancing test itself and coredutiat Austria acted
proportionately in pursuance of a legitimate cdangtinal aim. The ECJ
paid attention to the right to privacy under thea@ér and the
Convention, but the issue was not discussed further
Runewvi-Vardynconcerned the case of a woman who wanted to have t
spelling of her family name amended in her birthd amarriage
certificateswith letters not existing in the Litmian alphabel’ The
ECJ first emphasised in paragraph 66 that a ‘p&sfmmename and
surname are a constituent element of his identityaf his private life’,
protected both under the Charter and the Convergiot continued by
finding that the free movement guarantee underckrt?l TFEU
applied to the case.

However, protection of a State’s national languagea part of national
identity protected by Article 4(2) TEU, is a valtieat the European
Union must respect (para 86). Accordingly, natiodahtity had to be
balanced with both free movement and the rightitcage life.

With regard to the first point, the tension betwdes Article 21 TFEU
free movement guarantee and Article 4(2) TEU nalioientity
provision, the ECJ followed tHgayn-Wittgensteiargumentation. If it is
within the scope of Article 21, a national restooton the freedom of
movement can be justified only subject to a prapodlity test.
However, unlike inSayn-Wittgenstejnwhere the ECJ performed the
balancing itself, irRunevi-Vardynthe proportionality test was deferred
to the national couft.

With regard to the second point, the ECJ ruled o relationship
between individual rights and national identity. akg it is upon the
national court to establish whether the nationdé reading to the
refusal of amendinga personal name in a persoteésamlt documents

8 It follows from para 22 of the judgment that trare ‘MalgoZata Rune¥iwas to
be changed to ‘Malgorzata Runiewicz’, and on therriage certificate from
‘Malgozata Runew-Vardyn' to ,Matgorzata Runiewicz-Wardyn’.

81 Runevi-Vardyn case, para 83: ‘In the event that the naficourt finds that the
refusal to amend the joint surname of the appligant the main proceedings
constitutes a restriction of Article 21 TFEU, itosiid be noted that, according to
settled case-law, a restriction on the freedom ofvement of persons can be
justified only where it is based on objective cdesations and is proportionate to
the legitimate objective of the national provisigeee,jnter alia, Grunkin and Paul
paragraph 29, andayn-Wittgenstejnparagraph 81)." However, in civil law
tradition, it is questionable to what extent a ol court will be prepared to
interpret black-letter law.
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‘causes serious inconvenience to them and/or thamily, at
administrative, professional and private levels'ccérdingly, the
national court will have to decide whether a faalamce between the
interests at issue has been strifck.

As can be seen, in both cases, which now appdae settled case law,
the national identity guarantee was interpretedomdy but remained an
element of the balancing analysis. The questionamesnwhy, in the
former case, the balancing was performed by the BGile it was left
to a national court in the latter. One of the obsgigeasons lies in the
fact that a republican form of government is naegotiable issue and it
would not be reasonable to expect from the natiooalt to set it aside
on account of freedom of movement. On the othedhanhile language
does indeed represent an element of national tgeniti is not
unthinkable for a national court to allow for extieps in the case of
personal names. However, when it came to the amsessof a
fundamental right against national constitutiondenitity, the ECJ
deferred to the national court.

What appears to have come out of the two mentimasds is that the
ECJ will either recognise national constitutiondgntity itself or defer
the final judgment to a national court.

While in preliminary reference cases the ECJ hahaice either to
balance national identity and an EU freedom itsglfto defer to a
national court, in infraction proceedings there ng such choice.
Deference in infraction proceedings would entadéviag the final
judgment to national legislative authorities andvieg the case in
favour of a Member State. However, as we have dsmn cases
involving Luxembourg official authoritie®, the ECJ has preferred to do
the job on the grounds of it being the least reté alternativé” In
both cases, just as fBayn-Wittgensteimnd Runewvi-Vardyn national
identity was understood as a legitimate aim whas,an exception to
the freedom of movement, had to be interpretedictisely and subject
to a proportionality test.

In addition, it has to be recognised that bothpiteeLisbon Luxembourg
cases discussed above dealt with the exercisefiofabfauthority, an

82 Runevi-Vardyn case, para 91.

8 Commission v Luxembourg case [1996] and Commissidruxembourg case
[not yet reported].

84 Commission v Luxembourg case [1996] para 35 anur@ission v Luxembourg
case [not yet reported] para 124.
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area of law in which the ECJ insists on a unifoqppraach. Being an
exception from market freedoms, the official auityoexception not
only has to be interpreted narrowly, but also ltabd given ‘uniform
interpretation and application throughout the Comityuand cannot
therefore be left entirely to the discretion of Member States”

It would appear that the approach of the ECJ hasmanged and still
relies on a narrow interpretation of official autlyy even in the face of
national identity arguments. Preliminary referemeses dealing with
the concept of official authority also follow thisattern®® Such a
position would appear to confirm Besselink’s claimat constitutional
identity, though inherently national, is in factancept of EU law! In
other words, Article 4(2) TEU has made the disceusbout the
relationship between EU law and national constinal law a part of
EU constitutional law. While it is easy to agreghaWon Bogdandy and
Schill that ‘[tlhere is now a common European digse on this most
sensitive issue® it is still less clear who, if anyone, has theafisay.
Or to put it in Paul Feyerabend’s terms, the urlvesband possibly
unresolvable puzzle lies in the fact that the comniuropean
constitutional discourse does not take place inftmn of a guided
exchangé&®

Admittedly, the ECJ has no jurisdiction to intefprational law, even
less so national constitutional Id%.On the other hand, national
constitutional courts do not have jurisdiction taerpret Article 4(2)
TEU. Besselink suggests a solution according toclwhnational
constitutional courts would first determine the stabce of national
constitutional identity, while the ECJ would detamnthe meaning of

8 Case C-405/0Tolegio de Oficiales de la Marina Mercante Espafif2803]
ECR 1-10391, para 38. See also Case 15&i8anni Maria Sotgiu v Deutsche
Bundesposf1974] ECR 153, para 5; Case 149/Z6mmission v Belgiurfl.980]
ECR 3881, paras 12 and 18.

8 For recent practice, see eg., joined Cases C-3%210 C-373)9 Josep Pefiarroja
Fa (17 March 2011) [not yet reported]. For earliesecdaw see, eg., Case C-42/92
AdrianusThijssen v Controledienstvoor de verzekenif1993] ECR 1-4047.

87 Besselink, loc. cit. n. 51, at p. 37.

8 \on Bogdandy and Schill, op. cit. n. 2, at p. 1441

8 According to Feyerabend, guided exchange is a fifrsommunication in which
‘some or all participants adopt a well specifieddition and accept only those
responses that correspond to its standards’. Rer&egndScience in a Free Society
(London, NLB 1978) p. 29.

% Feyerabend, op.cit. n. 89, at p. 44.
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the relevant EU law. Indeed, national identity ismarily®* constructed
at the national level, not only as a matter of taw also as a matter of
common sens¥&.

This does not make national identity absolute.hl§ twere the case,
application of the Article 4(2) TEU guarantee coble triggered by a
mere claim that a certain value represents a paratonal identity, in
which case the ECJ would have to exercise selfaiest In other words,
it would provide for the immunity of national lawoim the application
of EU law, which is obviously not the case.

There are only a few hints so far that the ECJrépgred to defer to
national authorities. Most recently, this was theecinRunevi-Vardyn
where the ECJ left it to the national court to hakindividual rights
against national constitutional identity. An earlxample can be found
in UGT-Rioja which was discussed abote.

This may be a signal indicating the approach offfd in future cases.
Namely, apart from national identity cases, the ECih the habit of
leaving it to national courts to establish the valdg facts and balance
their finding with a relevant national regulatongdrest. An example of
such practice is well illustrated amiliapress™ where freedom of the

%! Iris Marion Young has demonstrated how a dominauiture can impose its
identity on minority social groups, thus creatingteenomenon of double identity.
See IM Young,Justice and Politics of Differen¢®rinceton University Press 2011).
Therefore it does not seem unthinkable that natimtentity can be constructed by
external actors.

9 For the same argument, see C-530#tiano Marrosu and Gianluca Sardino v
Azienda Ospedaliera Ospedale San Martino di Genev@liniche Universitarie
Convenzionat§2006] ECR 1-7213, Opinion of AG Maduro, para 4Doubtless the
national authorities, in particular the constitaib courts, should be given the
responsibility to define the nature of the speaifational features that could justify
such a difference in treatment. Those authorities keest placed to define the
constitutional identity of the Member States white European Union has
undertaken to respect.’ The ECJ, however, igndrecatgument.

93 UGT-Rioja case,para 144: ‘It is for the national court, which ado has
jurisdiction to identify the national law applicaband to interpret it, as well as to
apply Community law to the cases before it, to wheiee whether the Historical
Territories and the Autonomous Community of the dqges Country have such
autonomy, which, if so, would have the result tihatlaws adopted within the limits
of the areas of competence granted to those inftedodies by the Constitution
and the other provisions of Spanish law are noh afelective nature within the
meaning of the concept of State aid as referréd foticle 87(1) EC.’

% Case C-368/9%ereinigte Familiapress Zeitungsverlags- und vetis GmbH v
Heinrich Bauer Verlag1997] ECR 1-03689.
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press and press diversity stood in the way of fi@i@tion of national
and EU competition rules. TherefoRynevi-Vardynlooks rather like a
continuance of earlier practice than a venture ant@w one.

4.2. National developments

As can be seen, the ECJ firmly defends the posttiah the national
identity guarantee under Article 4(2) TEU may naegude the

application of EU law, even in cases of conflictttwinational

constitutional rules. If national identity does yai, it prevails only

because the ECJ has forged the balance in sucly.aTlva same rule,
(according to which States may not invoke theirstibitional rules in

order to justify their failure to comply with a &) which is based on
the Vienna Convention on the Law of Treaties, haldsinfraction

proceeding® and preliminary reference cases.

Yet, constitutional identity has become a belovieente in the legal
orders of certain Member States. Interestingly, tattlefield on which
the supremacy of EU law over national constitutionales was

challenged took place not on substantive, but ocquural grounds. In
this way, the dilemma has been transformed frongthestion of which
rule prevails to that of who decides, or even betto decides last.

It is probably too simple to ascribe a revival ational constitutional
identity awareness to the new wording of the natiatkentity clause in
Article I-5 of the Constitutional Treaty and thebsequent entry into
force of the Treaty of Lisbon. In fact, the invaiwent of France, which
has recently elevated the national identity ideathe status of a
constitutional principle, was modest at the timeewlthe provision was
discussed within the European Convention. As carsden from the
documents of the Secretariat of the European Cdiovel! the

proposed amendments to the then definition of nati@entity included
that ‘national identity comprises, as appropridtee Constitutional
“structures”/organisation of public authorities kical and regional

% For a good example of how a national constitutioay not justify non-
implementation of a directive, see Case C-323f®mmission v Belgiurfll998]
ECR 1-4281, para 8: The Court has consistently tiedd a Member State may not
plead provisions, practices or circumstances exjsitn its internal legal system in
order to justify a failure to comply with the olkdiions and time-limits laid down in
a directive (see, in particular, Case C-107/96 Casion v Spain [1997] ECR I-
3193, para 10).

% Reactions to draft Articles 1 to 16 of the Consiinal Treaty — Analysis, CONV
574/1/03 REV 1, Brussels 26 February 2003.
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level/selection of languages/local autonomy/statos churches’.
However, French input was negligitle.

Michel Troper suggests that French constitutiormadtighe was directly
triggered by the concept of constitutional identdg introduced by the
Constitutional Treaty and later on embraced byTiteaty of Lisbort. It
would appear thatthe French constitutional refofrh March 2010 was
motivated by an intention to insulate the Frenchstitution against
European law having the last sdyAgain, Troper puts it succinctly.
Since EU law prevails over national constitutiolzal ‘a French court
wishing to avoid acknowledging the supremacy ofdpean law must
use another argument than the fact that some pkinef French law is a
consti%tional norm. This is where “constitutiondéntity” comes into
play.’

The doctrine was also embraced by @mnseil Constitutionnewhich
in 2006 adopted a position according to which ‘$gsition of a
directive may not run counter to a rule or prineiphherent to the
constitutional identity of France, except when tlenstituting power

97 According to the Summary provided by the Secratathe amendments were
introduced by ‘Mr Michel + 5 Belgian members of tBenvention + observers +
Lopes +Hiibner + Einem + Kiljunen + Vanhanen + Cushnahan esi}l +
Tiillikainen + Peltoméki + Costa + 3 Portuguese +tit8a+ 2 Luxembourgers +
Lequiller + Frendo + Bonde + 8 members of the Catiea + Wittbrodt + Fogler +
Brok + 12 EPP members of the Convention + KatiforisSerracino-Inglott (+
Inguanez) + Chabert (observer) + 5 members of thevéntion (observers)'.

% M Troper, ‘Sovereignty andlaicité’, 30 Cardozo Law Review (2009) p. 2561,
2573. This is also confirmed by Josso, who writest tefore the Constitutional
Council's decision, there were no other statemedftsany specific elements of
national constitutional identity; S Josso, ‘keractére social de laRépublique,
principeinhérent a I'identit¢ constitutionnelle de la France’, report to the ®ari
Congress of Association francaise de droitcongtitmel, 5. See
http://www.droitconstitutionnel.org/congresParisfgd1/JossoTXT.pdf.

% See B. Kostadinov, ‘Prethodna pitanja ustavnostiagionalnom pravu i pravo
EU’, in T. Capeta, |. Goldner Langand and S. Rodin, Brethodni postupak u
pravu Europske unijéNarodne novine 2011). Kostadinov refers to V.ried and
M. Fatin-Rouge Stéfanini, ‘La réforme du contrle donstitutionnalité une
nouvelle fois en question? Réflexion autour deislag 61-1 et 62 de la Constitution
proposé par le comité BalladuRevue francaise de Droit constitutionel, no hors-
série(2008) p. 190.

100 Trgper, loc. cit. n. 98, at p. 2572.
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consents theretd®!

In order to avoid repeating the emerging literatore the point®
suffice it to say that the main effects of the Eteconstitutional reform
and, in particular, the newly established abstcactstitutional review
and ‘priority preliminary reference’ to the Congtibnal Council, run
against the well-established supremacy law of t88.Eirst, if a law is
declared unconstitutional by th€onseil Constitutionnelas being
contrary to EU law, the power of an ordinary cqudge to disapply it
is pre-empted. Second, an ordinary judge is insdioot to address a
preliminary reference to the EJC before @enseilConstitutionnehas
spoken on the matter.

The answer of the ECJ camehirelki and Abdelt®® and not surprisingly
follows the existing case law. The ECJ took theretio explain in great
detail what requirements a national interlocutoopstitutional review
has to meet in order to be compatible with EU la&/the ECJ clarified
in paragraph 57 of the judgment, Article 267 TFE@gtudes national
legislation establishing an interlocutory constdoal review, insofar as
the procedure prevents ‘all the other national toor tribunals from
exercising their right or fulfilling their obligain to refer questions to
the Court of Justice for a preliminary ruling’.

In this way, the ECJ maintained the judicial dialegwith ordinary
courts, and rendered the legal opinions of @mnseil Constitutionnel
adopted in interlocutory constitutional review pedaores irrelevant
from the perspective of the supremacy of EU 1&tw.

101 constitutional Council decision no 2006-540DCyXif, 2006. In such a case, it
would be the national law implementing the diregtithat would be held
unconstitutional.

192 gee F. Fabbrini, ‘Kelsen in Paris: France’s Comtitinal Reform and the
Introduction ofA PosterioriConstitutional Review of Legislatign10 German Law
Journal (2008) p. 1297; S. Rodin, ‘Back to Square One: Phst, the Present and
the Future of the Simmenthal Mandate’, in Beneyitd Bernice, edsConstitutional
Challenges in the Light of the Recent Case LawaifoNal Constitutional Courts
(Nomos 2011).

193 Joined cases of Aziz Melki and Sélim Abdeli. Fanare detailed discussion see
Rodin, loc. cit. n. 102.

1041t should be noted that the judgmentelki and Abdelisimilar to the judgment
in Elchinoy supports theRheinmuhlencase law, according to which a referring
court is not bound by the legal interpretation lté hational appelate court. This is
an important procedural element of the supremacyEbf law. See 146/73
Rheinmuihlen-Dusseldorf1974] ECR 139. The same follows from C-210/06
Cartesio Oktato és Szolgaltat6[B008] ECR 1-09641, paras 93-98.
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The main problem of the French approach to coristital identity is
that it sweeps too broadly and fails to provideif®protected core.
Germany has a long record of dialogue with the Eldde German
Federal Constitutional Court (BVerfG) triggered teeolution of the
protection of fundamental rights in the EU by itisig on standards of
protection substantially comparable to those utiteBasic Law.
However, so far, the BVerfG has never addressedlianmary reference to
the ECJ. Instead, its influence has always beerteekthrough its position
as the ‘court of last say’ in the European judidi@logue. Namely, even
after the ECJ has spoken on a matter of EU lawBWerfG is still in a
position to pass judgment on issues of nationastiational law, and in
that way protect national constitutional identity.

In 1992, in its decision in thilaastrichtcase'’® the BVerfG resorted to
two powerful devices: the essential contents guaearunder which the
BVerfG acts as guardian of the core of fundamengalts under Article
19(2), which are also protected by the constit@iosternity clause
under Article 79(3) of the Basic Law, and théra vires doctrine,
according to which it can review and refuse to p@uts of the Union
which exceed the transferred pow&fsAccording to the BVerfG in
Lisbon (inferring from theMaastrichtjudgment), constitutional identity
is guaranteed by Article 79(3) of the Basic Lawd atihe constituent
power has not granted the representatives and $adi¢he people a
mandate to dispose of the identity of the congitit " As the
BVerfG clarified:

The obligation under European law to respect thestitnent power
of the Member States as the masters of the Treadieesponds to
the non-transferable identity of the constitutidaticle 79.3 of the

Basic Law), which is not open to integration instihéspect. Within
the boundaries of its competences, the Federalti@ditnal Court

mligé review, where necessary, whether these phascgre adhered
to.

195 BVerfGE 89, 155.

198 The BVerfG applied this doctrine in BVerfGE 58(3D-31); 75, 223 (235, 242);
89, 155 (188), and notably in thesbon judgment, BVerfG, 2 BvE 2/08 of
30.6.2009. See M Mahlmann, ‘The Politics of Consitinal Identity and its Legal
Frame: The Ultra Vires Decision of the German Fad@onstitutional Court’, 12
German Law Journalll (2010) p. 1407.

197 isbon judgment, para 218.

198 | ishon judgment, para 235.
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Accordingly, any act of the Union which would impga on national
constitutional identity would beiltra vires and thus inapplicable in
Germany:® and it is for the BVerfG to refuse to applyit.

In July 2010, the BVerfG significantly narrowed thiéra vires doctrine

in theHoneywelljudgment** where it held that before an act of the EU
can be scrutinised oultra vires grounds, the ECJ should be given an
opportunity to rule on the matter, either in anwment action or as a
matter of preliminary reference. When it comes taamstitutional
review, the BVerfG can declare an act of theldith vires However:

the act of the authority of the European Union niogstmanifestly in
violation of competences and [...] the impugned acthighly
significant in the structure of competences betwtan Member
States and the Union with regard to the princigleamferral and to
the binding nature of the statute under the rulawf*?

While the BVerfG has never addressed a prelimimafgrence to the
ECJ, paragraph 60 of théoneywelldecision indicates that it is prepared
to do so. No less importantly, a national courtinsler a constitutional
obligation to refer to the ECJ, and failure to dw ay lead to a
violation of the constitutional right to a lawfuldge under Article
101(1) of the Basic Law*®

In short, the BVerfGhas linked German constitutloitentity to the
eternal and entrenched status of fundamental reyidsthe core of their
protection under Article 79(3) of the Constitutiddy doing so, it has
ensured it has the last say in cases involvingdomehtal rights but, at
the same time, it has allowed enough space foEté& to rule on the
interpretation and validity of EU law. Importantihe BVerfG has
wrapped its doctrine in the principle of sincere-operation under
Article 4(3) TEU and maintained its doctrine of gperation between
the two courts and alsoa doctrine of friendlines€t law*** Being
fully aware of the ECJ’s position, according to @hinational identity

109 ishon judgment, para 241.

110 ishon judgment, para 240.

M1 BverfG, 2 BvR 2661/06 of 6.7.2010. See C Mollé@onstitutionalUltra Vires
Review of European Acts only under Exceptional @instances; Decision of 6 July
2010, 2 BvR 2661/06;loneywell, 7 European Constitutionabw Review (2011) p.
161.

112 Honeywell judgment, paras 60-61.

113 Honeywell judgment, paras 88-90.

114 Lisbon judgment, para 240.
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can justify a departure from market freedoms orilyit icannot be
safeguarded in any other wiy the BVerfGhas reserved its position as
protector of national constitutional identity fdrgtions in which
fundamental political structures ‘cannot be safeded in any other
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way'.
5. Conclusion

The identities of the Member States are older tharFounding Treaties
and exist separate from and regardless of EU laarebVer, just as
individual or group identities continue to exist different settings of
governance, the national identities of the MemliateS will continue to
exist regardless of what form or substance thedkdd in the future. In
this sense, Article 4(2) TEU reiterates the truthat national identities
do exist. Having said that, it begs an answer ¢ogirestion of what the
legal consequence is of such a recognised existafcaational
identities.

The Treaty of Lisbon has not significantly affedtexi national identity
jurisprudence of the ECJ. Even before its entry ifibrce on 1
December 2009, the ECJ had developed a main ietatpme strategy
how to address Member States’ constitutional claids | have
demonstrated above, the pre-Lisbon case law cardaped into three
evolutionary phases. As a result, the ECJ develadedoctrine of
margin of discretion, implied and explicit, and reait clear that
national identity cannot be absolute. The ECJ aisale a distinction
between claims that can be calledtional identity smajl which are
treated like ordinary public policy justificatioand claims which can be
called national identity large that trigger some kind of deference to
national judicial or regulatory authorities. Accmgly, a viable national
identity claim makes a regulatory aim legitimgter se¢ which in
national identity smallcases results in the appbca of the least
restrictive alternative test, and in national idgntargecases leads
todeference.

The Treaty of Lisbon has added more clarity todbecept of national
identity. As far as the Treaties are concerned,Tileaty of Lisbon was
the first one to make clear that national identiéfers to national
constitutional and political structures. In a waisbon accommodated

115 Commission v Luxembourg case [1996] para 35; Casimn v Luxembourg
case [not yet published], para 124.
118 isbon judgment, para 240.
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national claims to the Vienna Convention rule tBtites may not claim
an internal law in order to justify a violation atreaty.

The situation is quite different if a treaty itsalfows some discretion to
the States, and this is exactly what Article 4(BUrdid. However, the
guestion remains: what counts as a viable natiafeltity claim? Is
national constitutional identity, as Besselink piifsa concept of EU
law, or is there a plurality of national conceptich have to be
respected as a matter of law? A plausible firsidhanswer would be
that a viable national constitutional identity ofahas to rely on an
entrenched constitutional rule, value or fundamnlerftaice. It must not
be a mere policy choice, or grant of jurisdictiondcal authorities, but
has to be essential for the recognition of a natisonstitutional order,
and differentiated from other constitutional orders

The post-Lisbon era has brought about developmantboth the
European and national level. While the Treaty has significantly
affected the approach of the ECJ described aboaacé and Germany
have started to increasingly rely on constitutioidaintity, challenging
the claim that it is an exclusive concept of EU.law

In the national identity smallcases, the ECJ hagtaiaed its public
policy approach, combined with the least restretalternative test.
Under this approach, national identity cannot fustiestriction of
market freedoms if there is an alternative, lestiive, way to protect
national identity. This is well illustrated by th€ommission v
Luxembourg cases, which although decided in different stagés
European integration, follow the same pattern afiysis.

The situation is different in national identity g@cases, where the ECJ
has showna readiness either to recognise a natamality claim out of
hand Gayn-Wittgenste)nor defer to the national courtR{@newvi-
Vardyrn). What qualified the two last mentioned cases asonal
identity largecases? In the first case, it appesoede a fundamental
constitutional choice of a republican form of gaveent. In the latter
case, it was the recognition of the ECJ that aonaticourt is better
equipped to do the balancing test in a sensitivguage case. This
approach, however, is not prompted by the Lisbozafly, but follows
the same line of reasoning and deference whichEthé adopted in
UGT-Rioja back in 2008 Arguably, as early as 2008, the same
provision was already present in the aborted Cutisthal Treaty and

17 UGT-Rioja case.
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was an anticipated part of the incoming Treaty sbbn. However, it
remains unclear whether deference to the natiamat és motivated by
the wish to defer a value choice or by a more palcteason, that is, to
allow a national court to establish the relevactsaas the ECJ did, for
example, ifFamiliapress''®

Another tendency that can be seen in cases debidéte ECJ is that it
will be less ready to concede a national identigine in cases where
there is a well-established interpretation and a&dndor uniform
interpretation of EU law*®

More substantive developments have taken placehenside of the
Member States, notably in France and Germany. Eramplemented a
constitutional reform that resulted in a Kelsereliksystem of
interlocutory constitutional review. The new medlsanwas introduced
in an attempt to give théonseil Constitutionned voice at the European
level and possibly pre-empt conflicts between Fnesned EU law before
they reached the ECJ in the form of a preliminafgnmrence. However,
by focusing on a procedural instrument of intertocyl constitutional
review, the newly introduced system not only sebllision course with
the well-established preliminary reference case dévthe EC3? but
also fell short of defining the substantive coreadfrench constitutional
identity that could serve as a countervailing foircéArticle 4(2) TEU
cases.

The German approach appears to be more sober.bihsed on the
principle of co-operation and a clearly defined stdntional identity
core. The relationship with EU law is understooaas of co-operation,
and the role of the BVerfG is a complementary antsgliary one.
National constitutional identity is asserted, botrdant, allowing the
BVerfGthe final say in critical cases, but not nféging in national
identity smallsituations.

Article 4(2) TEU has arguably created the poterftala new balance
between national identity and market freedoms, Artitle 4(3) TEU
has re-defined the duty of loyal (or sincere) ceragion. Under the new
provision, the obligation of sincere co-operati@s lbecome reciprocal,
and it is for the Union and Member States to assish other in the
performance of the Treaties.

118 Familiapress case.

119 Colegio de Oficiales de la Marina Mercante Espaftalse and the case law cited
therein.

120 Rheinmiihlen-Diisseldorf case; more recently, sete€la case paras 93-98.
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In the context of Article 4(2) TEU, this can medvatt Member States
are at liberty to define the core of national citagonal identity, while
the ECJ retains the power to interpret the broademative framework
within which national identity operates in the EToo extensive an
interpretation of the national identity clause tees potential to block or
even reverse the course of European integratiorth®wther hand, too
narrow an interpretation would render Article 4@8void of its useful
effect.

The role of Article 4(2) TEU is twofold. As a compace rule, it
imposes limits on EU regulation, even in cases wlseich regulation
would otherwise be permissible. As an interpretativle, it provides
guidance for the ECJ and national courts on howinterpret the
relationship between EU and national law.

As the law appears to stand today, the Member State under an
obligation under Article 2 TEU not to construe pasl identity in a
way that is in confrontation with the fundamentales, principles and
values of the EU. On the other hand, the ECJ, withe limits of its
jurisdiction, determines to what extent the Tresatiee to be interpreted
as allowing a margin of discretion in national itignclaims, or as
treating such claims as an ordinary public poligstification. Certainly,
national constitutional courts retain the righttée on the application of
national constitutional law even after the ECJ $paken, and this can
lead to a collision between national constitutiorsid EU law.
However, we have not withessed such a developnegnt y
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lvana Gorand’

The importance and role of judicial training institutions — Judicial
Academy of the Republic of Croatia

1. Judicial training as one of the conditions for lhe protection of
human rights and freedoms of all citizens

Life-long professional training is an essentialrpogiisite for carrying
out any activity insofar as we want to carry it pubperly, successfully,
efficiently, in accordance with the latest scigntiichievements and
continual changes in the globalised world. It enpasses increasing
specialisation, however, also the broadening of cation and
knowledge, having in mind what is happening in otlreas of science,
politics and even art. Maybe the time of specititisaand being closed
off into narrow frameworks, in which we operate Masid about which
we know a lot, has been replaced by a time wheie gpecialised
knowledge must be integrated and interconnectett wiher wider,
sometimes at first glance unrelated knowledge, ¢$at tits
implementation may be optimal. Maybe it could bedoded that the
era of the ,Renaissance” man of broader interestisersal knowledge
and quest for understanding is returning once more.

The judiciary is an exceptionally important areatire lives of all
citizens, the final tool for protection of humaghts and fundamental
freedoms, defence of their dignity, so — aside fitm#ing independent,
objective and professional — it must be humanejasid Also it has to
be seen in the public that it executes justice auittexception, that it is
equally accessible to and equal for all, and théd + contrary to the
prevailing perception in the Republic of Croatialday — a protective
instrument in the service of every human beingitmdghts, rather than
a tool in the hands of the state. It must exist aodk for and to the
benefit of citizen in such a manner that public wemass of this is
without any doubt.

In this regard | believe that the implementatiorjustice is actually the
strongest motivation and fundamental task of aligfand especially of
the judiciary in all contemporary democratic states

Learning and knowledge are not only important, heealaws which
apply thereto are increasingly frequently chandlmerause the world is

" lvana Gorard, LL.M., Director of the Judicial Academy,
ivana.goranic@pravosudije.hr
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becoming a small place), but rather also becawsedtve a judge and
state attorney the security and independence ragdsscarry out their

jobs in accordance with the prerequisites of a oiléaw, justice and

maximum protection of human rights of every citizgually, therefore

the realisation of justice — which are the mairksaand objectives of the
judiciary in every democratic state.

Through the need for life-long learning, whose imgoce is evident not
only for scientists but rather for everyone workingoday's continuing

changing world, full of challenges and civilisatédn upheavals,

European institutions dealing with judicial contirso training have

developed over the last few decades. In Westetessthey emerged
gradually as an expression of the needs of judicsrciety and citizens,
they adapted slowly and systematically with socidlanges and
demands. On the contrary, in new EU member statésira South-

eastern European countries (including Croatia)y there established as
the fulfilment of the benchmark in the EU negobas, so, maybe
paradoxically these institutions were often expergel by those for
whom they actually came into existence, judges siatk attorneys, as
imposed and unnecessary. Despite this, we shouiivaee of the need
to continue to adapt to circumstances, but at #reestime to build

upon, advance, develop the institution and fulfile needs of the
judiciary and citizens as the end users, for whoenat the Judicial

Acad(lemy, but also every member of the judiciaryousth serve and

work.

2. National institutions for professional training in ‘old’ and ‘new’
democracies

Upon reviewing the structure, competency, orgaiieaand role of

institutions for judicial training in Europe (nohly in the EU, but also
in member states of the Council of Europe), onddceby the principle

of the lowest common denominator — make a largebeurof groups

connected by some similar or identical characiesistActually, each

legal system formed its best-suited institutions.

If we analyse them individually, we can concludattéach of them have
elements, which would be applicable and practlma also those, which

! From research of the Judicial Academy (KingdomSgpiin, Kingdom of the
Netherlands, Kingdom of Belgium, Federal RepublfcGermany, Republic of
France, Czech Republic, Republic of Portugal, Répwdf Hungary, Republic of
Macedonia, Republic of Poland, Republic of Slovereptember 2011.
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could not be logically incorporated into the metblodgy and
functioning of the Judicial Academy of the RepuldifcCroatia.
However, it is possible and most logical to divitlem into centres in
old and new democracy states, where the latteoféea more dynamic,
adaptable, quickly developing, but under much mdificult and
demanding conditions.

In western democracies, judicial training instius were established
after longer period of public discussion and thesrevthe result of it,
developed and improved gradually, adapting to tgall system and
legal culture of the particular country, the neefithe judiciary, but also
supported by the citizens. They went through grhdu mindful
reforms based on pilot projects (for example, agdanumber of
institutions — France, Sweden, the Netherlande-naw going through
changes and introducing programmes and institutgsh are already
being more or less successfully implemented/whi@h have already
been more or less successfully implementing). Thezein these
countries the training institutions are accepted aopported by all
participants in the process, especially by its belagies, that is, target
groups (judges and/or state attorneys), who areorexgs and
proponents of reforms and the cooperation with ithetitutions for
education is an honour and an acknowledgementedf &xpertise and
status. This status and reputation of institutimso be achieved by
better results with less energy and time.

In ‘new’ democracies, judicial training institutisn have been
established as the fulfilment of recommendationg&dfand as part of
the reforms of judiciary, professionalization, datjeity and efficiency
of their judicial systems. Here the higher levetiifial officials see
institution mostly as a politically imposed, admsinative body and
usualy do not support or even hinder their autonsndevelopment,
independence and advancement. They tend to beletehis type of
life-long learning is either unnecessary or thatythtare capable of
organising it for themselves. Institutions for jcidi education also often
threaten some interests contrary to the indeperderand
professionalism of the judiciary or the lack ofngparency in the
process of the nomination of judges. However, asti¢hey often have
the financial, political and other support of thd m|stitutions.

New EU documents clearly indicate the direction,which judicial
training institutions should develop, but also thmortance given by
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the European Union to these institutions, theirepehdence and
activities.

3. The Judicial Academy in the Republic of Croatia

The Judicial Academy in the Republic of Croatia i@mded in 2003
as a directorate of the Ministry of Justice, whilem 1 January 2010,
with the Judicial Academy Act, it became an indejsert public
institution? It belongs to the above mentioned category oftinins
founded through EU projects and has developed tegpe great
challenges and demanding tasks, while its full oiggtional
development represents one of the fundamental tiskall of us,
employees. The direct, visible and strong suppbralosegments of
society, law faculties, politics and the judiciang still required for this.
The institution is only two years old, reforms asfthnges are difficult,
while the judiciary, conservative in its core, aifgs to return to
familiar ground and does not easily accept fastnghsa, often any
changes at all. Therefore, the task of institutisndemanding, but
sensitive. Target groups should accept this forroooitinuous training,
support it and understand that life-long learnisgessential for the
professional and independent judicial official. Adrstrative bodies
(Managing Board and Programme Council) of the Jadi&cademy
consist of the highest ranking judicial officiala the Republic of
Croatia. However, the intention of the legislatorsupport the newly
established institution by the authority and repataof these judicial
officials, exepecting their support to the develept of it, its
strengthening and the improvement in the qualitigsoprogrammes, has
not always been realised.

However, all activities must be conducted througbntimually
developed and mutual communication and confidefidarget groups,
but also judges’ associations, law faculties, a#gs, lawyers in
commerce and other partners and users. The imstisufor education
exist to respond to the needs of the judiciary, owlly enable better
quality functioning and independence, but also tsuee that the

2 lvana Gorari, ‘Professional training of judges as one of thergquisites for
independence and impartiality of judicial authesti 5935 and 5936Novi
Informator (2011).

3 Judicial Academy Act (Official Gazette 153/09, 11¥), Statute of the Judicial
Academy (adopted 24 March 2010); Act on traineeguificial bodies and Bar
examination (Official Gazette 84/08, 75/09).
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perception of the public regarding the work of fodiciary and its
independence and serving the interests of allezifizbecome better and
different. They need to be a link between the jajcand sciences that
is law faculties, which should enable continual rexgye and
communication towards judges and state attorndyes,State Judicial
Council and State Attorney Council, but also tovgdiatulties and their
method of work.

| believe also that these are the institutions itn#te future should have
a specific role in the evaluation of the work odligial officials and in
this way contribute to the objectivity, transpangand measurability of
criteria for their appointment and later advancem@i course it is to
be expected that this role of the Judicial Acadewllface obstacles,
therefore it must be approached gradually, with ghpport of young
judicial officials who, along with citizens, havket greatest interest in
the objectivity and predictability of career advament of judges or
state attorneys, which is one of the guaranteesafality of judiciary.
Paradoxically, in the independent development @&séheducational
institutions in ‘new’ democracies, more often thaot, they receive
more support from the ministries of justice thaa iighest level judicial
officials. This may be due to the importance this EU places on
education in the judiciary and the strengtheningaifonal institutions.

It is encouraging that the Programme of the Goventrof the Republic
of Croatia for the mandate 2011-2015 in the chagealing with the
judiciary lists objectives, which directly refer tbe Judicial Academy:
‘9. Strengthen the authority and role of the Jwadidhcademy, and
additionally ensure objective and transparent raiteor nomination of
judges; 10. Train quality judicial officials throliga unique training
system throughout the entire period of their preifesal career. Begin
with selection already during studies, and therough the Judicial
Academy.” However, in the programme the achievenwna large
number of listed objectives in this chapter is éidkwvith the work of the
Judicial Academy (for example ‘Undertake measuoegHe purpose of
strengthening the authority of judges — both throagnendments in
process laws and through additional education’)]..The Judicial
Academy is impatiently waiting for the realisatiohthese goals.

4. The importance of the education of judicial ofttials

Numerous international documents deal with the enait professional
training as an essential prerequisite and guaraftéiee independence
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and impartiality of judicial authorities. Along witthe UN and its
council$, this area has also be dealt with by the CourfciEarope
(particularly the Venice Commission and Council bfinisters)®
however we shall only list some of the recent doeni®: of the
European Union, which have in the last few yeaecgd the judicial
training in the focus of its interest, and setstane of the important
tasks in the realisation of its objectives andisgigs for development to
2020.

The official identification of insufficient knowlege of judges and
prosecutors in EU law was clearly expressed forfitse time in the
Resolution on the role of the national judge in Bi@opean judicial
system, which was adopted on 9 July 2008 by theftgan Parliamerft,
and emphasises that the acquis communitaire iseipert as
complicated and inaccessible to national judgespanicts out the need
to secure that the EU acquis is made understandadoléemplemented
by national judges. It is considered that the matigudge is the basis of
the EU judicial system, and that he should be namtévely included
and encouraged to apply the acquis. On the basiheofTreaty of
Lisbon, Articles 81 and 82, the Stockholm Prograname Action plar,
which highlights the need that 50% of judicial oifils should by 2020
participate in training activities in the area dff BEaws organised by
national institutions, which will be supported hysiitutions dealing
with education in the EU area (ERA, EIPA, EJTN, &E.). The Treaty
of Lisbon gives the EU competency in ‘upporting tteening of judicial
officials and clerks’. The European 2020 strategglls for effective
investment into training activities and a cohertgal context at a
European level. The letter of the European Commis$d the Head
Secretary of the EJTN (European network of indtihg for
professional training of judicial officials) statdsat ‘the EU must invest
effort to support and financially assists natiomeititutions, but at the
same time established its mechanism which woulglsagent the work

4 ECOSOC 2006/23, UN General Assembly (A/[HRC/14/28)jversal Charter of
the Judge (Central Council of the Internationalo&sstion of Judges, 1999) etc.

5 Study No. 494/2008, CDL-AD (2010)004, Strasbourd,6.3.2010.
Recommendation of the Council of Ministers of theou@cil of Europe
CM/REc(2010)12, Magna Carta of Judges, 17.11.26t0.

. C50/00 P UPA (2002) ECRI-6677.

” Council of Europe, 2.12.2009., 17024/09, The Stotkh Programme — An open
and secure Europe serving and protecting the niizgznnex, Action plan.

8 COM(2010)2020 final.
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and efforts of national institutions. It is necegs® intensify learning
about EU law even in initial, as well as activitiadife long learning®
Therefore support is given for the strengtheningl amfluence of
national judicial training institutions that are nsidered to be the
proponents of the activities. However, the supmfrtthe EU also
contains the establishment of complementary meshanito support
national institutions. In doing so, great attentiwil be given to the
preservation and strengthening of the ethics ategeandence of judges,
in which great emphasis is also placed on the itapoe of national
institutions for education. This promotes interoaéil cooperation and
exchange, and strengthening of mechanisms withen dbtablished
structure/network of cooperation of institutioisA very important
document, recalled in many EU documents to follmathe Resolution
of the European Parliament on the role of the natigudge in the
European judicial system.

In the European network of judicial training ingtions (EJTN — EU
and Lisbon network — CoOE), representatives of tidiclal Academy
play an active role. From inclusion in the workitgdies of the
institutions at a European level, to promoting dabbying, which
resulted in enabling access to activities of EU Mem States, which
was otherwise only open to institutions and thdagady of Members
states.

5. Projects, in which the Judicial Academy particigtes

Although Croatia is still not EU member State, Bepublic of Croatia
and Judicial Academy has the right to participata icertain number of
projects [in all EU projects in the field of judatitraining, by signing
the Memorandum on understanding about participaifoine Republic
of Croatia in EU programmes in the area of crimiaal* and the same
Memorandum in the area of civil l&v(December 2011)], which are
already being conducted in Member States. The ididdcademy is

9 JUST.B2/ECM-AL dated 28.01.2010.

109 In this very specific Communication from the Corssion to the European
Parliament, The Council, The European Economic @&adial Committee and the
Committee of the Regions ‘Building trust in EU-widestice — A new dimension to
European Judicial Training’, COM(2011)551 final.

12009/C 294 E/06.

12 Decision No 2007/126/JHA.

13 Decision No 1149/2007/EC.
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already receiving offers for seminars and actisijtiezhich are being
organised and held in Member States in 2012, andhwiefer to EU
law and are open to Judicial Academy and judgessime attorneys
from the Republic of Croatia. At the same time, dloelicial Academy
plans to organise at least one activity this ykat will be open for EU
member state participants and judges and prosacfrton the region.
This year in May the Judicial Academy plans to aiga its second
International conference ‘Judicial training centresstep forward’,
which shall convene representatives of nationditiions from EU
member states in Zagreb, but also institutions fribv region and
Eastern Europe. We expect the participation ofrépeesentatives from
institutions like the Academy for European Law, theropean Judicial
Training Network, the Council of Europe, the Eurapdnstitute for
Public Administration, the German foundation foteimational legal
cooperation, etc.

From the very founding of the Judicial Academy, i@ through its
projects has shown confidence and supported itelolement and the
broadening of its activities and status. For exantpis year, all the
remaining funds from the IPA 2008 projects, acawgdio a decision of
the Head of the EU Delegation in the Republic obdlia upon
consultations with the European Commission, werectiéd towards the
strengthening of the programme of the State Schitbin the Judicial
Academy, even though, already in April 2012, thplementation of the
Twinning project worth 1,050,000Euros dedicatedh® strengthening
and improvement of programmes for advisors and raromes of the
State School is set to commence. Therefore, tlablediment, but also
the continual support and assistance to the Judddademy may be
attributed to the strategy and support of the EW ié& recognition of
this institution as one that was seen as very itaporfor closing
Chapter 23 in negotiations of the Republic of Geoatith the EU, but
also as an exceptionally important element in tighér implementation
of reforms started in the judiciary in the Repubtit Croatia.The
Judicial Academy in Zagreb is also selected as lat genter for
combating cyber crime in the CoE and an EU prdacthe Balkans.

It should be kept in mind and even we who worktinfien forget that
the Judicial Academy has been independent for ydved years and
despite all the new activities and great numbeasks it has conducted
in this time period, also at the same time it hagetbped and continues
to develop a structure, which enables it to fumctamd work better.
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Actually it is developing into a sustainable indibn, for which it
neither has the sufficient support, nor the undeding of its managing
body.

The projects set to begin implementation with ii20and in which the
Judicial Academy is the beneficiary, are IPA 20Bfofessional training
of advisors and candidates for judges and statenatfs with the aim of
establishing a self-sustainable teaching syster®A ITAIB 2008
‘Strengthening of the work of the State School jiadicial officials
through the advancement of its programmes of psadeal training and
work/business processes’ and MATRA FLEX Supporthie Judicial
Academy in the development of programmes in lawshef European
Union and project in cooperation with UK and Asatitin of Judges
‘Strengthening of courts in relation to the media'.eleven other EU
projects, which shall be conducted during this yetwe Judicial
Academy is a participant.

The purpose of the projects, in which it has pgrdited to date, and two
with the EU that shall commence implementation®2 do not have
the objective of only those activities and resultjch are noted in the
agreement and pertaining documentation thatensudisei procedure,
which to us who are not participating in this priees often seems in a
technical sense detailed, prolonged and bureacaci#teir objective is
rather to assist in finding and realising thoseitsohs, which will help
the judiciary to continue developing in the riglredtion, and also that
the Judicial Academy, despite obstacles it facesetimes, becomes a
self-sustainable institution. In this sense, toedate have experience
with partners for various EU states, whose expdms/e an
understanding and desire to become acquaintedowitkystem and will
find the best solutions in cooperation with us, akhfit in it, strengthen
it and further build upon it. Therefore, the implmation of projects is
primarily joint, intense work, dialogue and excharmgf good practices
and experiences, from which solutions are ideutifiea given area that
are best suited to our needs and which are subtaina

The Judicial Academy also participated in univgrgirojects as a
partner to law faculties (this year in a projecthwthe Faculty of Law in
Zagreb about criminal justice aspects of the Eumnp€onvention for
the protection of human rights and fundamental doees) and the
Centre for Excellence Jean Monet (Faculty of LawZagreb and
Rijeka).
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6. Programmes of the Judicial Academy

The programmes of the Judicial Academy are madeofipgwo
initial/beginning ones and a life-long one.

- Initial professional training of trainees in juditi bodies —
preparation for the Bar exam (Act on Trainees idiclal bodies
and Bar examination).

- Initial professional training of candidates for igidl officials
(organisational unit of the Judicial Academy — &t&chool for
judicial officials — Judicial Academy Act).

- Continueing professional training of judicial offits and advisors
in judicial bodies.

In 2011, the Judicial Academy participated with24,&ttendees through
237 activities in life-long professional training.should be emphasised
that the activities for the most part were of therkshop type,

interactive for about 25 attendees, and trainexrsabmost always judges
and state attorneys. Along with this, 300 one-daykshops were

organised in 5 regional centres of the Judicialdsray for 81 trainees
in judicial bodies and also twenty day-workshops56 candidates for
judges and state attorneys divided into three group the State

School**

7. International cooperation

The Judicial Academy is a member of the AcademyEaropean Law
(ERA) in Trier, and its representative participatesmeetings of its
managing board and programme council. The Judikialdemy has a
very intensive cooperation with the EIPA, and istpe the Lisbon
network and a member of its steering committeen{osk of centres for
professional training of judicial officials of th@ouncil of Europe), as
well as an observer in the EJTN (in which the memilage only related
institutions of EU Member States, but also the Répuof Croatia
relating to the already mentioned memorandums,utiivowhich it
acquired full rights to opportunities to participain programmes).
Along with a large number of projects, in which thelicial Academy is
a beneficiary or participant, and the recently sijyiMemorandums on
understanding, which will enable the participatmiCroatian judicial
officials in numerous projects and activities istitutions for education
of EU Member States, the Judicial Academy regulasyticipated in

14 Annual report on the activities of the Judicialatlemy, 2011.
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joint activities with related European institutioddong with all of this,
we are well aware of the importance of cooperatiathe region, central
European, but also in the South-eastern EuropeponeTherefore we
pay special attention to the implementation of egrents signed with
these states, such as: Partnership Protocol cattln 21 June, 2011 in
Budapest (the signatories are the academies/itistisufor professional
training of judicial officials from the Republic dfroatia, the Czech
Republic, the Republic of Hungary, the RepublicRafland and the
Slovak Republic), International treaty concluded bmpril, 2011 in
Zagreb (the signatories were academies/institutionshe professional
training of judicial officials from the Republic @roatia, the Republic
of Hungary, the Republic of Poland, Slovak RepybRepublic of
Slovenia, Bosnia and Herzegovina, Republic of Moeggo, Republic
of Macedonia and the Republic of Kosovo), Memorancan mutual
cooperation concluded on 22 November, 2011 in $khe signatories
were academies/institutions for the professionalning of judicial
officials from the Republic of Croatia, the Repgbdif Macedonia, the
Federal Republic of Germany, Bosnia and HerzegotiraRepublic of
Montenegro, the Republic of Serbia, the RepublicBofgaria, the
Republic of Kosovo, the Republic of Albania and tRepublic of
Turkey)®®

The Judicial Academy is also the pilot centre fatu@ation on
combating cybercrime, but also the centre for theblipation of
documents and education on the rights of asylurkeseeand migrants.
Along with this, we see our important role as & lietween related EU
institutions and similar partner centres in the t8aastern European
region (especially due to the similarity in langagg In this area, the
Judicial Academy is developing as an institutiorhicki will assist
partner institutions in the region in the demandprgcedure of EU
accession and negotiations with the EU, in whick thork and
development of the Judicial Academy was one of s$ignificant
benchmarks whose fulfilment was one of the conadgito close the
Chapter on the Judiciary and Fundamental Rights.

The reason for cooperation with countries in thgiae, but also
institutions in EU Member States, is not only thechange of
programmes, professionals, good practices, buteratlso joint
experiences and strategies, which refer to posgi@e of strengthening

2 bid.
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institutions and their independence and the suwadity of their
development despite various challenges and freqdeahges in the
relationship between the government and the jugic@wvards them. In
this too it becomes evident that the problems fdpethese institutions
are possibly different in intensity, however inntsrof content they are
very similar in all states.

The Judicial Academy in the Republic of Croatia laasomparative
advantage and opportunity to become a central dlacéearning EU
law and international law in the region, and itstenals and ability to
participate in its activities should — in accordamnith budgetary and
organisational capacities — also be offered to Ebmider States, in
particular neighbouring ones, but especially statdlse region and even
further (great interest for cooperation has beamwshby Azerbaijan,
Georgia, Turkey and some other countries).

The basic objective of all forms of cooperatiorttie development of
confidence in one’s own but also the justice systérother states, to
become acquainted with them, to exchange expeseand build the
rule of law area in this part of the world. Thisais ambitious goal but it
can be reached with small steps and the foundafionghis have
already been set for by EU documents and programooegask is to fit
into this system and actively work to support fetumembers, but also
to states under the EU neighbourghood policy.

We are perfectly aware that continuity and streagiing, as well as the
improvement of the quality is conditioned by thetwarking and
cooperation with partner institutions, which magisisour work within
our countries, so we have cooperation agreemetits haiv faculties in
the Republic of Croatia, the Croatian Bar Assooigti Croatian
Chamber of Notaries Public, Association of Croatladges, Faculty of
Education and Rehabilitation Sciences in Zagrebulsaof Humanities
and Social Sciences in Zagreb, Croatian Associasfo@riminal Law
Sciences and Practice, Faculty of Economics andnBss in Zagreb,
the Croatian Academic and Research Network — CARN@tothers.

A total of 1,958 participants, of which about 400rough video
conferences on the foundations of the EU and iotcton to EU law,
have participated in activities, which we have oiged in the area of
EU law in the life-long training of judges and staittorneys from 1
January, 2010 to 31 December, 2011. So, we coyldhsé our goal is
to have all the judicial officials participate irt feast one EU law
activity till 2015.
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Keeping in mind the cooperation with institutionghin Croatia, we

believe that one of the roles of judicial trainimgtitutions is also their
impact on the work of law faculties, whereupon tteipuld support
greater interaction of practice and sciences, lsat ereate mutual trust
between practitians and scientists, which is oftessing and which is
detrimental to both faculties and centres for liifieg learning and in the
end proves most detrimental to the justice systsmaawhole. An

important role of cooperation with other institutsy along with

faculties, is also the gradual impact on the pdioepof the public in

relation to the judiciary and the need to improublic confidence in the
role of the judiciary. We know that it's not enoudb have an

exceptionally well functioning judiciary, which the ultimate goal of
all of us, but rather it is necessary for citizeéasfeel and see that it
works like this and that justice is done and that judiciary exists and
functions for the citizens and their well-being.

8. Some of the objectives of the Judicial Academyp 2020

The fundamental issue is transparency and objgctiin every
procedure concerning the entry of a judicial caréedoes not depend
on the Judicial Academy and is the most importanttie independent
judiciary in the Republic of Croatia. It requiraglfobjectivity in judges
and state attorneys nomination procedure as weih aglvancement,
objective disciplinary proceedings and the esthbiesnt of an objective
and clear system of assessment of the work ofipldifficials. It must
be ensured that the best experts, but also pewsitimsntegrity, broad
education and sense of justice, enter this prafassi

Similarly, it is necessary to create mechanismsghvivill additionally
ensure objective advancement for them while thendaot their duties.
In that part it is possible to envisage the impartale of the Judicial
Academy. Ensuring objective entry into traineestmipthe judiciary,
setting up mechanisms, which will identify the balseady during their
studies at law faculties, objective bar exam, dbjecentry exam to the
State School, final exam and nomination — these pariats in the
procedure and decisions, in which it is essentiaetich the maximum
possible objectivity and enable the selection eflibst.

It is impossible to do this only by testing, wrttexams and structured
interviews. It should be possible to achieve bgirg the awareness and
complete dedication by those making decisions os¢hstages of the
carrier. The best choices and the best peopleeruticiary are in the
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interest of not only the Croatian judiciary, busalevery Croatian
citizen, EU Member States, as well as countriethénregion and their
citizens.

On the other hand, the state needs to ensure bssibfe working

conditions (and salaries) for this profession, Whiould correspond to
the highly set demands and conditions, as welhagédputation, which
this profession should enjoy.

When this prerequisite has been met — an objectivitich ensures that
truly the best are given the opportunity to ernerjudiciary at all levels
— the other objectives set before the Judicial Aoagdfor 2020 shall be
more easily achievable:

- Gradual positioning as the central regional insttu for
education about EU law, international and humaiaitalaw, as
a link between institutions in EU Member States #raSouth-
eastern European states.

- Active role in connecting and cooperation betwean faculties
with practitioners — judges and state attorneysodgh projects
and activities for strengthening the flow of infation and
cooperation of scientists with practitians.

- The role and contribution of Judicial Academy ie firocess of
nomination of judges and state attorneys (assesscthaing
implementation of the programmes of the Judiciahdamy,
developing a network of mentors and leaders, umifor
evaluation criteria, impact of evaluations of attents of
Judicial Academy on their carrers).

- Changes to the system from law faculty degree$id¢oend of
the career of judicial officials through a numbéamandments
(previously tested through pilot programmes) — diadli
Academy as an institution with a verified programme

- Developing a clear organisational structure, whigiould
facilitate the efficiency and expertise, continealucation of
employees, the maximal inclusion of judges ancesdtbrneys,
as well as external professional advisors.

- Publishing activities with materials, which are tpaf the
programmes of the Judicial Academy, publishing eseifonal
and academic articles about topics which are gatieannual
programmes of the Judicial Academy, publishingjthuenal of
the Judicial Academy in electronic form, which waydrovide
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information about activities and announce importwvents in
the work of the Judicial Academy.

Stronger promotion of the activities of the Judidiaademy to
the judiciary and Croatian public, whereby dire@ffecting an
improvement in the perception of work and the rofethe
judiciary by citizens of the Republic of Croatia.

Organizing a large number of joint activities ogenthe other
countries participants.

All judicial officials should participate in at let 5-day-
activities at Judicial Academy activity in the areBEU law
until 2015.

External evaluation.

Developing existing databases and websites.

Establishing an assessment system, which will dartt to the
objectivity of criteria applied when appointing ges and state
attorneys, as well as for their advancement (cheakd
balances system).

Widening target groups to all lawyers and clerkednirts and
state attorney offices.
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lvana Gorand’

The importance and role of judicial training institutions — Judicial
Academy of the Republic of Croatia

1. Judicial training as one of the conditions for lhe protection of
human rights and freedoms of all citizens

Life-long professional training is an essentialrpogiisite for carrying
out any activity insofar as we want to carry it pubperly, successfully,
efficiently, in accordance with the latest scigntiichievements and
continual changes in the globalised world. It enpasses increasing
specialisation, however, also the broadening of cation and
knowledge, having in mind what is happening in otlreas of science,
politics and even art. Maybe the time of specititisaand being closed
off into narrow frameworks, in which we operate Masid about which
we know a lot, has been replaced by a time wheie gpecialised
knowledge must be integrated and interconnectett wiher wider,
sometimes at first glance unrelated knowledge, ¢$at tits
implementation may be optimal. Maybe it could bedoded that the
era of the ,Renaissance” man of broader interestisersal knowledge
and quest for understanding is returning once more.

The judiciary is an exceptionally important areatire lives of all
citizens, the final tool for protection of humaghts and fundamental
freedoms, defence of their dignity, so — aside fitm#ing independent,
objective and professional — it must be humanejasid Also it has to
be seen in the public that it executes justice auittexception, that it is
equally accessible to and equal for all, and théd + contrary to the
prevailing perception in the Republic of Croatialday — a protective
instrument in the service of every human beingitmdghts, rather than
a tool in the hands of the state. It must exist aodk for and to the
benefit of citizen in such a manner that public wemass of this is
without any doubt.

In this regard | believe that the implementatiorjustice is actually the
strongest motivation and fundamental task of aligfand especially of
the judiciary in all contemporary democratic states

Learning and knowledge are not only important, heealaws which
apply thereto are increasingly frequently chandlmerause the world is

" lvana Gorard, LL.M., Director of the Judicial Academy,
ivana.goranic@pravosudije.hr
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becoming a small place), but rather also becawsedtve a judge and
state attorney the security and independence ragdsscarry out their

jobs in accordance with the prerequisites of a oiléaw, justice and

maximum protection of human rights of every citizgually, therefore

the realisation of justice — which are the mairksaand objectives of the
judiciary in every democratic state.

Through the need for life-long learning, whose imgoce is evident not
only for scientists but rather for everyone workingoday's continuing

changing world, full of challenges and civilisatédn upheavals,

European institutions dealing with judicial contirso training have

developed over the last few decades. In Westetessthey emerged
gradually as an expression of the needs of judicsrciety and citizens,
they adapted slowly and systematically with socidlanges and
demands. On the contrary, in new EU member statésira South-

eastern European countries (including Croatia)y there established as
the fulfilment of the benchmark in the EU negobas, so, maybe
paradoxically these institutions were often expergel by those for
whom they actually came into existence, judges siatk attorneys, as
imposed and unnecessary. Despite this, we shouiivaee of the need
to continue to adapt to circumstances, but at #reestime to build

upon, advance, develop the institution and fulfile needs of the
judiciary and citizens as the end users, for whoenat the Judicial

Acad(lemy, but also every member of the judiciaryousth serve and

work.

2. National institutions for professional training in ‘old’ and ‘new’
democracies

Upon reviewing the structure, competency, orgaiieaand role of

institutions for judicial training in Europe (nohly in the EU, but also
in member states of the Council of Europe), onddceby the principle

of the lowest common denominator — make a largebeurof groups

connected by some similar or identical characiesistActually, each

legal system formed its best-suited institutions.

If we analyse them individually, we can concludattéach of them have
elements, which would be applicable and practlma also those, which

! From research of the Judicial Academy (KingdomSgpiin, Kingdom of the
Netherlands, Kingdom of Belgium, Federal RepublfcGermany, Republic of
France, Czech Republic, Republic of Portugal, Répwdf Hungary, Republic of
Macedonia, Republic of Poland, Republic of Slovereptember 2011.

124



The importance and role of judicial training instibns

could not be logically incorporated into the metblodgy and
functioning of the Judicial Academy of the RepuldifcCroatia.
However, it is possible and most logical to divitlem into centres in
old and new democracy states, where the latteoféea more dynamic,
adaptable, quickly developing, but under much mdificult and
demanding conditions.

In western democracies, judicial training instius were established
after longer period of public discussion and thesrevthe result of it,
developed and improved gradually, adapting to tgall system and
legal culture of the particular country, the neefithe judiciary, but also
supported by the citizens. They went through grhdu mindful
reforms based on pilot projects (for example, agdanumber of
institutions — France, Sweden, the Netherlande-naw going through
changes and introducing programmes and institutgsh are already
being more or less successfully implemented/whi@h have already
been more or less successfully implementing). Thezein these
countries the training institutions are accepted aopported by all
participants in the process, especially by its belagies, that is, target
groups (judges and/or state attorneys), who areorexgs and
proponents of reforms and the cooperation with ithetitutions for
education is an honour and an acknowledgementedf &xpertise and
status. This status and reputation of institutimso be achieved by
better results with less energy and time.

In ‘new’ democracies, judicial training institutisn have been
established as the fulfilment of recommendationg&dfand as part of
the reforms of judiciary, professionalization, datjeity and efficiency
of their judicial systems. Here the higher levetiifial officials see
institution mostly as a politically imposed, admsinative body and
usualy do not support or even hinder their autonsndevelopment,
independence and advancement. They tend to beletehis type of
life-long learning is either unnecessary or thatythtare capable of
organising it for themselves. Institutions for jcidi education also often
threaten some interests contrary to the indeperderand
professionalism of the judiciary or the lack ofngparency in the
process of the nomination of judges. However, asti¢hey often have
the financial, political and other support of thd m|stitutions.

New EU documents clearly indicate the direction,which judicial
training institutions should develop, but also thmortance given by
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the European Union to these institutions, theirepehdence and
activities.

3. The Judicial Academy in the Republic of Croatia

The Judicial Academy in the Republic of Croatia i@mded in 2003
as a directorate of the Ministry of Justice, whilem 1 January 2010,
with the Judicial Academy Act, it became an indejsert public
institution? It belongs to the above mentioned category oftinins
founded through EU projects and has developed tegpe great
challenges and demanding tasks, while its full oiggtional
development represents one of the fundamental tiskall of us,
employees. The direct, visible and strong suppbralosegments of
society, law faculties, politics and the judiciang still required for this.
The institution is only two years old, reforms asfthnges are difficult,
while the judiciary, conservative in its core, aifgs to return to
familiar ground and does not easily accept fastnghsa, often any
changes at all. Therefore, the task of institutisndemanding, but
sensitive. Target groups should accept this forroooitinuous training,
support it and understand that life-long learnisgessential for the
professional and independent judicial official. Adrstrative bodies
(Managing Board and Programme Council) of the Jadi&cademy
consist of the highest ranking judicial officiala the Republic of
Croatia. However, the intention of the legislatorsupport the newly
established institution by the authority and repataof these judicial
officials, exepecting their support to the develept of it, its
strengthening and the improvement in the qualitigsoprogrammes, has
not always been realised.

However, all activities must be conducted througbntimually
developed and mutual communication and confidefidarget groups,
but also judges’ associations, law faculties, a#gs, lawyers in
commerce and other partners and users. The imstisufor education
exist to respond to the needs of the judiciary, owlly enable better
quality functioning and independence, but also tsuee that the

2 lvana Gorari, ‘Professional training of judges as one of thergquisites for
independence and impartiality of judicial authesti 5935 and 5936Novi
Informator (2011).

3 Judicial Academy Act (Official Gazette 153/09, 11¥), Statute of the Judicial
Academy (adopted 24 March 2010); Act on traineeguificial bodies and Bar
examination (Official Gazette 84/08, 75/09).
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perception of the public regarding the work of fodiciary and its
independence and serving the interests of allezifizbecome better and
different. They need to be a link between the jajcand sciences that
is law faculties, which should enable continual rexgye and
communication towards judges and state attorndyes,State Judicial
Council and State Attorney Council, but also tovgdiatulties and their
method of work.

| believe also that these are the institutions itn#te future should have
a specific role in the evaluation of the work odligial officials and in
this way contribute to the objectivity, transpangand measurability of
criteria for their appointment and later advancem@i course it is to
be expected that this role of the Judicial Acadewllface obstacles,
therefore it must be approached gradually, with ghpport of young
judicial officials who, along with citizens, havket greatest interest in
the objectivity and predictability of career advament of judges or
state attorneys, which is one of the guaranteesafality of judiciary.
Paradoxically, in the independent development @&séheducational
institutions in ‘new’ democracies, more often thaot, they receive
more support from the ministries of justice thaa iighest level judicial
officials. This may be due to the importance this EU places on
education in the judiciary and the strengtheningaifonal institutions.

It is encouraging that the Programme of the Goventrof the Republic
of Croatia for the mandate 2011-2015 in the chagealing with the
judiciary lists objectives, which directly refer tbe Judicial Academy:
‘9. Strengthen the authority and role of the Jwadidhcademy, and
additionally ensure objective and transparent raiteor nomination of
judges; 10. Train quality judicial officials throliga unique training
system throughout the entire period of their preifesal career. Begin
with selection already during studies, and therough the Judicial
Academy.” However, in the programme the achievenwna large
number of listed objectives in this chapter is éidkwvith the work of the
Judicial Academy (for example ‘Undertake measuoegHe purpose of
strengthening the authority of judges — both throagnendments in
process laws and through additional education’)]..The Judicial
Academy is impatiently waiting for the realisatiohthese goals.

4. The importance of the education of judicial ofttials

Numerous international documents deal with the enait professional
training as an essential prerequisite and guaraftéiee independence
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and impartiality of judicial authorities. Along witthe UN and its
council$, this area has also be dealt with by the CourfciEarope
(particularly the Venice Commission and Council bfinisters)®
however we shall only list some of the recent doeni®: of the
European Union, which have in the last few yeaecgd the judicial
training in the focus of its interest, and setstane of the important
tasks in the realisation of its objectives andisgigs for development to
2020.

The official identification of insufficient knowlege of judges and
prosecutors in EU law was clearly expressed forfitse time in the
Resolution on the role of the national judge in Bi@opean judicial
system, which was adopted on 9 July 2008 by theftgan Parliamerft,
and emphasises that the acquis communitaire iseipert as
complicated and inaccessible to national judgespanicts out the need
to secure that the EU acquis is made understandadoléemplemented
by national judges. It is considered that the matigudge is the basis of
the EU judicial system, and that he should be namtévely included
and encouraged to apply the acquis. On the basiheofTreaty of
Lisbon, Articles 81 and 82, the Stockholm Prograname Action plar,
which highlights the need that 50% of judicial oifils should by 2020
participate in training activities in the area dff BEaws organised by
national institutions, which will be supported hysiitutions dealing
with education in the EU area (ERA, EIPA, EJTN, &E.). The Treaty
of Lisbon gives the EU competency in ‘upporting tteening of judicial
officials and clerks’. The European 2020 strategglls for effective
investment into training activities and a cohertgal context at a
European level. The letter of the European Commis$d the Head
Secretary of the EJTN (European network of indtihg for
professional training of judicial officials) statdsat ‘the EU must invest
effort to support and financially assists natiomeititutions, but at the
same time established its mechanism which woulglsagent the work

4 ECOSOC 2006/23, UN General Assembly (A/[HRC/14/28)jversal Charter of
the Judge (Central Council of the Internationalo&sstion of Judges, 1999) etc.

5 Study No. 494/2008, CDL-AD (2010)004, Strasbourd,6.3.2010.
Recommendation of the Council of Ministers of theou@cil of Europe
CM/REc(2010)12, Magna Carta of Judges, 17.11.26t0.

. C50/00 P UPA (2002) ECRI-6677.

” Council of Europe, 2.12.2009., 17024/09, The Stotkh Programme — An open
and secure Europe serving and protecting the niizgznnex, Action plan.

8 COM(2010)2020 final.

128



The importance and role of judicial training instibns

and efforts of national institutions. It is necegs® intensify learning
about EU law even in initial, as well as activitiadife long learning®
Therefore support is given for the strengtheningl amfluence of
national judicial training institutions that are nsidered to be the
proponents of the activities. However, the supmfrtthe EU also
contains the establishment of complementary meshanito support
national institutions. In doing so, great attentiwil be given to the
preservation and strengthening of the ethics ategeandence of judges,
in which great emphasis is also placed on the itapoe of national
institutions for education. This promotes interoaéil cooperation and
exchange, and strengthening of mechanisms withen dbtablished
structure/network of cooperation of institutioisA very important
document, recalled in many EU documents to follmathe Resolution
of the European Parliament on the role of the natigudge in the
European judicial system.

In the European network of judicial training ingtions (EJTN — EU
and Lisbon network — CoOE), representatives of tidiclal Academy
play an active role. From inclusion in the workitgdies of the
institutions at a European level, to promoting dabbying, which
resulted in enabling access to activities of EU Mem States, which
was otherwise only open to institutions and thdagady of Members
states.

5. Projects, in which the Judicial Academy particigtes

Although Croatia is still not EU member State, Bepublic of Croatia
and Judicial Academy has the right to participata icertain number of
projects [in all EU projects in the field of judatitraining, by signing
the Memorandum on understanding about participaifoine Republic
of Croatia in EU programmes in the area of crimiaal* and the same
Memorandum in the area of civil l&v(December 2011)], which are
already being conducted in Member States. The ididdcademy is

9 JUST.B2/ECM-AL dated 28.01.2010.

109 In this very specific Communication from the Corssion to the European
Parliament, The Council, The European Economic @&adial Committee and the
Committee of the Regions ‘Building trust in EU-widestice — A new dimension to
European Judicial Training’, COM(2011)551 final.

12009/C 294 E/06.

12 Decision No 2007/126/JHA.

13 Decision No 1149/2007/EC.
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already receiving offers for seminars and actisijtiezhich are being
organised and held in Member States in 2012, andhwiefer to EU
law and are open to Judicial Academy and judgessime attorneys
from the Republic of Croatia. At the same time, dloelicial Academy
plans to organise at least one activity this ykat will be open for EU
member state participants and judges and prosacfrton the region.
This year in May the Judicial Academy plans to aiga its second
International conference ‘Judicial training centresstep forward’,
which shall convene representatives of nationditiions from EU
member states in Zagreb, but also institutions fribv region and
Eastern Europe. We expect the participation ofrépeesentatives from
institutions like the Academy for European Law, theropean Judicial
Training Network, the Council of Europe, the Eurapdnstitute for
Public Administration, the German foundation foteimational legal
cooperation, etc.

From the very founding of the Judicial Academy, i@ through its
projects has shown confidence and supported itelolement and the
broadening of its activities and status. For exantpis year, all the
remaining funds from the IPA 2008 projects, acawgdio a decision of
the Head of the EU Delegation in the Republic obdlia upon
consultations with the European Commission, werectiéd towards the
strengthening of the programme of the State Schitbin the Judicial
Academy, even though, already in April 2012, thplementation of the
Twinning project worth 1,050,000Euros dedicatedh® strengthening
and improvement of programmes for advisors and raromes of the
State School is set to commence. Therefore, tlablediment, but also
the continual support and assistance to the Judddademy may be
attributed to the strategy and support of the EW ié& recognition of
this institution as one that was seen as very itaporfor closing
Chapter 23 in negotiations of the Republic of Geoatith the EU, but
also as an exceptionally important element in tighér implementation
of reforms started in the judiciary in the Repubtit Croatia.The
Judicial Academy in Zagreb is also selected as lat genter for
combating cyber crime in the CoE and an EU prdacthe Balkans.

It should be kept in mind and even we who worktinfien forget that
the Judicial Academy has been independent for ydved years and
despite all the new activities and great numbeasks it has conducted
in this time period, also at the same time it hagetbped and continues
to develop a structure, which enables it to fumctamd work better.
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Actually it is developing into a sustainable indibn, for which it
neither has the sufficient support, nor the undeding of its managing
body.

The projects set to begin implementation with ii20and in which the
Judicial Academy is the beneficiary, are IPA 20Bfofessional training
of advisors and candidates for judges and statenatfs with the aim of
establishing a self-sustainable teaching syster®A ITAIB 2008
‘Strengthening of the work of the State School jiadicial officials
through the advancement of its programmes of psadeal training and
work/business processes’ and MATRA FLEX Supporthie Judicial
Academy in the development of programmes in lawshef European
Union and project in cooperation with UK and Asatitin of Judges
‘Strengthening of courts in relation to the media'.eleven other EU
projects, which shall be conducted during this yetwe Judicial
Academy is a participant.

The purpose of the projects, in which it has pgrdited to date, and two
with the EU that shall commence implementation®2 do not have
the objective of only those activities and resultjch are noted in the
agreement and pertaining documentation thatensudisei procedure,
which to us who are not participating in this priees often seems in a
technical sense detailed, prolonged and bureacaci#teir objective is
rather to assist in finding and realising thoseitsohs, which will help
the judiciary to continue developing in the riglredtion, and also that
the Judicial Academy, despite obstacles it facesetimes, becomes a
self-sustainable institution. In this sense, toedate have experience
with partners for various EU states, whose expdms/e an
understanding and desire to become acquaintedowitkystem and will
find the best solutions in cooperation with us, akhfit in it, strengthen
it and further build upon it. Therefore, the implmation of projects is
primarily joint, intense work, dialogue and excharmgf good practices
and experiences, from which solutions are ideutifiea given area that
are best suited to our needs and which are subtaina

The Judicial Academy also participated in univgrgirojects as a
partner to law faculties (this year in a projecthwthe Faculty of Law in
Zagreb about criminal justice aspects of the Eumnp€onvention for
the protection of human rights and fundamental doees) and the
Centre for Excellence Jean Monet (Faculty of LawZagreb and
Rijeka).
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6. Programmes of the Judicial Academy

The programmes of the Judicial Academy are madeofipgwo
initial/beginning ones and a life-long one.

- Initial professional training of trainees in juditi bodies —
preparation for the Bar exam (Act on Trainees idiclal bodies
and Bar examination).

- Initial professional training of candidates for igidl officials
(organisational unit of the Judicial Academy — &t&chool for
judicial officials — Judicial Academy Act).

- Continueing professional training of judicial offits and advisors
in judicial bodies.

In 2011, the Judicial Academy participated with24,&ttendees through
237 activities in life-long professional training.should be emphasised
that the activities for the most part were of therkshop type,

interactive for about 25 attendees, and trainexrsabmost always judges
and state attorneys. Along with this, 300 one-daykshops were

organised in 5 regional centres of the Judicialdsray for 81 trainees
in judicial bodies and also twenty day-workshops56 candidates for
judges and state attorneys divided into three group the State

School**

7. International cooperation

The Judicial Academy is a member of the AcademyEaropean Law
(ERA) in Trier, and its representative participatesmeetings of its
managing board and programme council. The Judikialdemy has a
very intensive cooperation with the EIPA, and istpe the Lisbon
network and a member of its steering committeen{osk of centres for
professional training of judicial officials of th@ouncil of Europe), as
well as an observer in the EJTN (in which the memilage only related
institutions of EU Member States, but also the Répuof Croatia
relating to the already mentioned memorandums,utiivowhich it
acquired full rights to opportunities to participain programmes).
Along with a large number of projects, in which thelicial Academy is
a beneficiary or participant, and the recently sijyiMemorandums on
understanding, which will enable the participatmiCroatian judicial
officials in numerous projects and activities istitutions for education
of EU Member States, the Judicial Academy regulasyticipated in

14 Annual report on the activities of the Judicialatlemy, 2011.
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joint activities with related European institutioddong with all of this,
we are well aware of the importance of cooperatiathe region, central
European, but also in the South-eastern EuropeponeTherefore we
pay special attention to the implementation of egrents signed with
these states, such as: Partnership Protocol cattln 21 June, 2011 in
Budapest (the signatories are the academies/itistisufor professional
training of judicial officials from the Republic dfroatia, the Czech
Republic, the Republic of Hungary, the RepublicRafland and the
Slovak Republic), International treaty concluded bmpril, 2011 in
Zagreb (the signatories were academies/institutionshe professional
training of judicial officials from the Republic @roatia, the Republic
of Hungary, the Republic of Poland, Slovak RepybRepublic of
Slovenia, Bosnia and Herzegovina, Republic of Moeggo, Republic
of Macedonia and the Republic of Kosovo), Memorancan mutual
cooperation concluded on 22 November, 2011 in $khe signatories
were academies/institutions for the professionalning of judicial
officials from the Republic of Croatia, the Repgbdif Macedonia, the
Federal Republic of Germany, Bosnia and HerzegotiraRepublic of
Montenegro, the Republic of Serbia, the RepublicBofgaria, the
Republic of Kosovo, the Republic of Albania and tRepublic of
Turkey)®®

The Judicial Academy is also the pilot centre fatu@ation on
combating cybercrime, but also the centre for theblipation of
documents and education on the rights of asylurkeseeand migrants.
Along with this, we see our important role as & lietween related EU
institutions and similar partner centres in the t8aastern European
region (especially due to the similarity in langagg In this area, the
Judicial Academy is developing as an institutiorhicki will assist
partner institutions in the region in the demandprgcedure of EU
accession and negotiations with the EU, in whick thork and
development of the Judicial Academy was one of s$ignificant
benchmarks whose fulfilment was one of the conadgito close the
Chapter on the Judiciary and Fundamental Rights.

The reason for cooperation with countries in thgiae, but also
institutions in EU Member States, is not only thechange of
programmes, professionals, good practices, buteratlso joint
experiences and strategies, which refer to posgi@e of strengthening

2 bid.
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institutions and their independence and the suwadity of their
development despite various challenges and freqdeahges in the
relationship between the government and the jugic@wvards them. In
this too it becomes evident that the problems fdpethese institutions
are possibly different in intensity, however inntsrof content they are
very similar in all states.

The Judicial Academy in the Republic of Croatia laasomparative
advantage and opportunity to become a central dlacéearning EU
law and international law in the region, and itstenals and ability to
participate in its activities should — in accordamnith budgetary and
organisational capacities — also be offered to Ebmider States, in
particular neighbouring ones, but especially statdlse region and even
further (great interest for cooperation has beamwshby Azerbaijan,
Georgia, Turkey and some other countries).

The basic objective of all forms of cooperatiorttie development of
confidence in one’s own but also the justice systérother states, to
become acquainted with them, to exchange expeseand build the
rule of law area in this part of the world. Thisais ambitious goal but it
can be reached with small steps and the foundafionghis have
already been set for by EU documents and programooegask is to fit
into this system and actively work to support fetumembers, but also
to states under the EU neighbourghood policy.

We are perfectly aware that continuity and streagiing, as well as the
improvement of the quality is conditioned by thetwarking and
cooperation with partner institutions, which magisisour work within
our countries, so we have cooperation agreemetits haiv faculties in
the Republic of Croatia, the Croatian Bar Assooigti Croatian
Chamber of Notaries Public, Association of Croatladges, Faculty of
Education and Rehabilitation Sciences in Zagrebulsaof Humanities
and Social Sciences in Zagreb, Croatian Associasfo@riminal Law
Sciences and Practice, Faculty of Economics andnBss in Zagreb,
the Croatian Academic and Research Network — CARN@tothers.

A total of 1,958 participants, of which about 400rough video
conferences on the foundations of the EU and iotcton to EU law,
have participated in activities, which we have oiged in the area of
EU law in the life-long training of judges and staittorneys from 1
January, 2010 to 31 December, 2011. So, we coyldhsé our goal is
to have all the judicial officials participate irt feast one EU law
activity till 2015.
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Keeping in mind the cooperation with institutionghin Croatia, we

believe that one of the roles of judicial trainimgtitutions is also their
impact on the work of law faculties, whereupon tteipuld support
greater interaction of practice and sciences, lsat ereate mutual trust
between practitians and scientists, which is oftessing and which is
detrimental to both faculties and centres for liifieg learning and in the
end proves most detrimental to the justice systsmaawhole. An

important role of cooperation with other institutsy along with

faculties, is also the gradual impact on the pdioepof the public in

relation to the judiciary and the need to improublic confidence in the
role of the judiciary. We know that it's not enoudb have an

exceptionally well functioning judiciary, which the ultimate goal of
all of us, but rather it is necessary for citizeéasfeel and see that it
works like this and that justice is done and that judiciary exists and
functions for the citizens and their well-being.

8. Some of the objectives of the Judicial Academyp 2020

The fundamental issue is transparency and objgctiin every
procedure concerning the entry of a judicial caréedoes not depend
on the Judicial Academy and is the most importanttie independent
judiciary in the Republic of Croatia. It requiraglfobjectivity in judges
and state attorneys nomination procedure as weih aglvancement,
objective disciplinary proceedings and the esthbiesnt of an objective
and clear system of assessment of the work ofipldifficials. It must
be ensured that the best experts, but also pewsitimsntegrity, broad
education and sense of justice, enter this prafassi

Similarly, it is necessary to create mechanismsghvivill additionally
ensure objective advancement for them while thendaot their duties.
In that part it is possible to envisage the impartale of the Judicial
Academy. Ensuring objective entry into traineestmipthe judiciary,
setting up mechanisms, which will identify the balseady during their
studies at law faculties, objective bar exam, dbjecentry exam to the
State School, final exam and nomination — these pariats in the
procedure and decisions, in which it is essentiaetich the maximum
possible objectivity and enable the selection eflibst.

It is impossible to do this only by testing, wrttexams and structured
interviews. It should be possible to achieve bgirg the awareness and
complete dedication by those making decisions os¢hstages of the
carrier. The best choices and the best peopleeruticiary are in the
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interest of not only the Croatian judiciary, busalevery Croatian
citizen, EU Member States, as well as countriethénregion and their
citizens.

On the other hand, the state needs to ensure bssibfe working

conditions (and salaries) for this profession, Whiould correspond to
the highly set demands and conditions, as welhagédputation, which
this profession should enjoy.

When this prerequisite has been met — an objectivitich ensures that
truly the best are given the opportunity to ernerjudiciary at all levels
— the other objectives set before the Judicial Aoagdfor 2020 shall be
more easily achievable:

- Gradual positioning as the central regional insttu for
education about EU law, international and humaiaitalaw, as
a link between institutions in EU Member States #raSouth-
eastern European states.

- Active role in connecting and cooperation betwean faculties
with practitioners — judges and state attorneysodgh projects
and activities for strengthening the flow of infation and
cooperation of scientists with practitians.

- The role and contribution of Judicial Academy ie firocess of
nomination of judges and state attorneys (assesscthaing
implementation of the programmes of the Judiciahdamy,
developing a network of mentors and leaders, umifor
evaluation criteria, impact of evaluations of attents of
Judicial Academy on their carrers).

- Changes to the system from law faculty degree$id¢oend of
the career of judicial officials through a numbéamandments
(previously tested through pilot programmes) — diadli
Academy as an institution with a verified programme

- Developing a clear organisational structure, whigiould
facilitate the efficiency and expertise, continealucation of
employees, the maximal inclusion of judges ancesdtbrneys,
as well as external professional advisors.

- Publishing activities with materials, which are tpaf the
programmes of the Judicial Academy, publishing eseifonal
and academic articles about topics which are gatieannual
programmes of the Judicial Academy, publishingjthuenal of
the Judicial Academy in electronic form, which waydrovide
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information about activities and announce importwvents in
the work of the Judicial Academy.

Stronger promotion of the activities of the Judidiaademy to
the judiciary and Croatian public, whereby dire@ffecting an
improvement in the perception of work and the rofethe
judiciary by citizens of the Republic of Croatia.

Organizing a large number of joint activities ogenthe other
countries participants.

All judicial officials should participate in at let 5-day-
activities at Judicial Academy activity in the areBEU law
until 2015.

External evaluation.

Developing existing databases and websites.

Establishing an assessment system, which will dartt to the
objectivity of criteria applied when appointing ges and state
attorneys, as well as for their advancement (cheakd
balances system).

Widening target groups to all lawyers and clerkednirts and
state attorney offices.
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Thelegal nature of EU citizenship: per spectivesfrom inter national
and EU law

I. Introduction

EU citizenship is a unigue concept — never bef@® dn international
organization attempted to create a legal statuslasirto nationality.
Even if Union citizenship is an additional stattisieserves attention not
only from the point of view of EU law, but from thgerspective of
public international law as well. Thus in our adicfirst we aim to
evaluate EU citizenship from an international laewpoint, comparing
it also with the traditional concept of nationalifollowing that we turn
our attention to the interpretation of the natur&pion citizenship and
the rights associated by the Court of Justice ef Huropean Union
(CJIEU), with special emphasis on recent developsriarits case law.

I1. Nationality in public international law

The concept of nationality has traditionally be@siponed between the
internal laws of individual states and public intgional law.
Nationality is primarily an institution of the inteal law of each State,
particularly its constitutional and administratiaev. It is a relationship
of mutual rights and obligations of the individuahd the state,
standardized by state regulations. Therefore, erb#sis of nationality,
an individual enjoys many rights, such as the righ& passport (which
allows him to travel abroad), voting rights or righf employment in
certain professions (e.g. in the diplomatic sejMc®n the same basis
an individual also has duties, such as compulsdlitany service. Since
the content of the rights and obligations of naildn is in the internal
jurisdiction of states, it varies from state totstéState regulations also
specify the manner of acquisition and loss of metiidy. The role of

" Dr. Agoston Mohay, PhD, senior lecturer, Departir&rPublic International and
European Law, Pécs, mohay.agoston@ajk.pte.hu

" Davor Muhvi, research assistant, Department of Internatiors, LOsijek,
davor.muhvic@pravos.hr

L v. Ibler, Rje’nik mefunarodnog javnog pravéDictionary of International Public
Law] (Zagreb, Informator 1987) p. 69.

2 M. N. Shaw,International Law(New York, Cambridge University Press 2008) p.
659.
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public international law is in setting the legarftework, which internal
law should not passHowever, the role of public international law in
the context of nationality is not limited to thelecof a corrective of
internal legislations. According to classic intdroaal law, under which
individuals are not considered to be its subjettgionality is the link
between the individual and international lAvndividuals enjoy the
benefits of international law only indirectly, tlhugh the state whose
nationals they are. In case of violation of théntégof nationals of one
state abroad it is, in principle, the exclusivehtigf their country to
seek the protection of those individuals at thellef international law
(the so-called diplomatic protectich).By the development of
international legal protection of human rights ke tuniversal and
regional levels individuals are, however, gainingrenrights in terms of
directly appealing to international institutionsit bhis does not diminish
the importance of the institution of nationality,l@ast not at the present
stage of development of the international commurlityis is supported
by The Universal Declaration of Human Rights of 894ccording to
which ‘[e]veryone has the right to a nationalitrficle 15(1)]2

It is necessary at the beginning to clarify sonmenieological issues.
When covering this subject matter it is often vifie terms ‘nationality’
(fr. nationalit§ and ‘national’ (fr. national) that we come upon the
notions of ‘citizenship’ (fr.citoyennet§ and ‘citizen’ (fr. citoyen. In
most states two given terms are used interchangealthough many
authors today advocate a preference for the temtizenship’. They
justify this by the evolution of legal and politicanderstanding of the
legal relationship between the government and tigvidual, in the
direction: subject — national (in the sense of hging to the state) —

3 Ibler, op. cit. n. 1, at p. 69.

4 R. Jennings and A. Watts, ed€ppenheim's International Law/ol. 1: Peace
(New York, Oxford University Press 2008) p. 849.

® States have a right, but they do not have an afidig to give diplomatic protection
to their nationals. See P. Okowa, ‘Issues of Adibikty and the Law on
International Responsibility’, in M.D. Evans, edhternational Law(New York,
Oxford University Press 2011) p. 476-479.

5 SeeThe Mavrommatis Palestine Conccessions Casggement No. 2, 1924, PCIJ,
Series A, No. 2, p. 12.

 United Nations General Assembly Resolution no. &QIfl) of 10 December 1948.
8 International Covenant on Civil and Political Righof 1966 {nited Nations
Treaty Series vol. 999, p. 171.), however, does not containhsgeovision
emphasising only that ‘[e]very child has the righticquire a nationality’. Art. 24(3)
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citizen (as a recipient of the rights and obligasid However, in some
countries, these two pairs of terms do not haves#ime meaning. Here
are some examples which are listed Qppenheim’s International
Law.’® In some Latin American countries, the term ‘citigkip’ is used
as a set of political rights which an individuainclose as a result of
sanctions or otherwise and thus may lose even dhigenship’. In
situations like this, however, he does not lose ‘ttagionality’ as the
basis of belonging to that country. In the Unitedt&s, these terms also
have different meanings, though, they are ofterd usterchangeably.
Thus, the ‘citizen’ is that individual who enjoyd #he personal and
political rights, while by the term ‘national’ amegarded individuals
who, according to national legislation, do not gngl such rights.
These are individuals from certain areas that donmake federal units
of the United States. In both these examples fotipinternational law
the concept of ‘nationality’ is relevant, as usedhiose countries.

We have already mentioned that the nationality msmarily an
institution of domestic law of the individual statéJnder Articles 1 and
2 of the Hague Convention on Certain Questions tRelato the
Conflict of Nationality Law of 1934 {[i]t is for each State to determine
under its own law who are its nationals’ and ‘[a]gyestion as to
whether a person possesses the nationality ofteydar State shall be
determined in accordance with the law of the Stafbe above stated
rules can be regarded as a statement of genetahtary international
law.*? However, international law, in this regard, nelrektss imposes
certain restrictions on the internal legislatiolmsline with this it is often
guoted an excerpt from the advisory opinion of Beemanent Court of
International Justice on thationality Decrees Issued in Tunis and
Moroccofrom 1923:

‘[tlhe question whether a certain matter is oras solely within the
jurisdiction of a State is an essentially relatiueestion; it depends

9 See V.Cok, Pravo na drzavljanstvdThe Right to a Nationality] (Beograd,
Beogradski centar za ljudska prava, Dosije 1999P%b6-256. and D. Grubisa,
‘Lisabonski ugovor i europsko gtanstvo’ [Lisbon Treaty and the European
Citizenship], 47Politicka misao(2010) p. 189-190.

10 Jennings, Watts, op. cit. 4, at p. 856-857.

u League of Nations Treaty Serjegol. 179, p. 89, No. 4137, available at:
http://www.unhcr.org/refworld/docid/3ae6b3b00.html.

12 v, . Degan,Medunarodno pravdlnternational Law] (Zagreb, Skolska knjiga
2011.), p. 467.
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upon the development of international relationausthn the present
state of international law, questions of natioadite, in the opinion
of the Court, in principle within this reserved daim [of the State].
[...] [T]he right of a State to use its discretiom nevertheless
restricted by obligations which it may have undestatowards other
States. In such a case, jurisdiction which, ingple, belongs solely
to the State, is limited by rules of internatiotzat.’*®

Thus, according to mentioned advisory opinion, araglity is in the

internal jurisdiction of states, but it is possilthat the state arbitrarily
submits to the rules of international law, usulysigning a bilateral or
multilateral international treaty. Furthermore, andArticle 1 of the

aforementioned Hague Convention from 1930 ‘[t]hésv|shall be

recognised by other States in so far as it is stersi with international
conventions, international custom, and the primspbf law generally
recognised with regard to nationalityAccording to this rule, which
today can be considered an expression of generatoroary

international law, a significant role is given tolgic international law in

a kind of control of the internal laws. The reassrthe possibility of

undesirable consequences of the conflict of thestanltially different

unilateral acts of states at the international llé¥@he question of the
role of international law in regulating citizenshiyas engaged in the
1955 judgment of the International Court of Justicethe case of
Nottebohn? It was said that

‘a State cannot claim that the rules it has thidsdawn are entitled
to recognition by another State unless it has aatednformity with
this general aim of making the legal bond of natlidy accord with
the individual’'s genuine connection with the Statieich assumes
the defence of its citizens by means of protecisnagainst other
States (p. 23.)".

Thereby the Court has defined nationality in thasg/w

‘Nationality is a legal bond having as its basisacial fact of
attachment, a genuine connection of existence,restte and
sentiments, together with the existence of reciaragghts and
duties. It may be said to constitute the juridiegbression of the fact
that the individual upon whom it is conferred, eitldirectly by the
law or as the result of an act of the authoritied fact more closely

13 Nationality Decrees Issued in Tunis and Morqc&dvisory Opinion, 1923, PCIJ,
Series B, No. 4, p. 24.

14 Jennings and Watts, op. git.4, at p. 853.

15 Nottebohm Case (second phask)dgement,C.J. Reportd955. p. 4.
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connected with the population of the State confgrmationality
than with that of any other State. (p. 23.)’

In other words, the States are not obliged undblipinternational law
to accept the validity of nationality that is givby another state in any
case, despite the fact that the legal regulatiomationality is in the
internal jurisdiction of the state. However, thelgment in the case of
Nottebohmand her demand for genuine link should not be rdfoe
granted. It seems that it does not have generglosup State practice
or in theory™® In any case, international law nevertheless péagae in
regulating the institution of nationality, althougkrhaps a bit narrower
than specified in theNottebohmjudgment. The extent of control
exercised by the international law performed ins tbbntext is not
specified, but there is a consensus that definitalyers cases of
fraudulent conduct, discrimination and violationsf generally
recognized principles of jurisdictidd. It should be emphasized that
bringing into question the legal validity of nataity under
international law does not affect the legal effemtighat nationality in
the internal law of the state which granted®iSuch a situation only
empowers other states not to recognize the natipnatquired in
contravention of international legal rules.

Public international law, as we have seen, leawes regulation of
nationality to the internal laws of the states]uding the determination
of modes of acquiring and losing nationality. Thesles can therefore
vary from state to state. According to mentionedgjuent of the
International Court of Justice in the caséNottebohm

‘the diversity of demographic conditions has thwws fnade it
impossible for any general agreement to be readmedhe rules
relating to nationality, although the latter by ¥sry nature affects
international relations (p. 23.)".

However, in state practice a number of typical nsodkacquiring and
losing nationality have nevertheless been developleed most common
ways of acquiring nationality are by: birth (knowmo modalities:ius
sanguinisandius sol), naturalization, redintegration (return to praiso
nationality), annexation and cessiSfi.he most common ways of losing

16 See Okowa, loc. cih. 5, at pp. 481-482.

17 Okowa, loc. citn. 5, at p. 480.

18 Jennings and Watts, op. git.4, at p. 856.

19 Jennings and Watts, op. ait.4, at pp. 868-877.
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nationality are: release, deprivation, expiratibg [onger stay abroad),

renunciation and substitutidf.The conflict of different rules on the
acquisition and loss of nationality at the inteimaal level can lead to

an individual being a national of two (dual natitity or more states, or

not being a citizen of any state (statelessnesgh Situations can cause
some problems both for individuals and for statesd they are as such
subject of many bilateral and some multilaterainational treatie&

I11. The concept of nationality and EU citizenship compared

The institution of ‘EU citizenship’ was introducéto European law by
the Treaty on European Union, signed on 7 Febri@®? in Maastricht
(Maastricht Treaty}® The provisions of ,EU citizenship” were laid
down in the second part of this Treaty which cargdi provisions
amending the Treaty establishing the European BEonmn@ommunity
(Rome Treaty) of 25 March 1957 (Articles 8-8e). Endrticle 8(1) of
that Treaty, EU citizenship was given to every wulial who was a
national of one of the Member States. In subsegasities there were
given specific rights and obligations, in the abawanner defined,
‘citizen’ of the European Union, on the territorfyany of the Member
States: freedom of movement and residence, rightt® and stand as a
candidate at the local level, right to vote anadtas a candidate for the
European Parliament, right to diplomatic and camsplrotection and
right to submit petitions to the European Parliatraard addressing the
European Ombudsman. The concept of EU citizenskimamed
essentially unchanged, with some additions to thmetemt of rights
which are guaranteed to the ‘European citizen’, subsequent
amendments to the Treaty on European Union and Titeaty
establishing the European Community (hereinafterTireaties).

This new concept raises the question of the relatietween the
institution of EU citizenship and the traditionabtion of nationality.
More precisely, whether the EU citizenship can heated with the

20 Jennings and Watts, op. ait.4, at pp. 877-881.

2l see more in J. Andrassy et alledunarodno pravo I[International Law 1]
(Zagreb, Skolska knjiga 2010) pp. 354.-358.

22 gee, for example, already mentioned Hague Cororerin Certain Questions
Relating to the Conflict of Nationality Law of 1938s well as Convention on the
Reduction of Statelessness of 196hifed NationsTreaty Series vol. 989, p. 175.)
and European Convention on Nationality of 19@8yncil of Europe Treaty Series
No. 166).

2 Official Journal of the European Communiti€s191, Vol. 35, 29 July 1992.
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institution of nationality, as it is defined in @arhational law and internal
laws of the states. We shall try to answer thisstjae by comparing and
analysing several aspects of the two institutidie first aspect that we
are going to examine is the terminology used byTileaties — the use of
terms ‘nationality’ and ‘citizenship’ in a differenontext. Secondly, we
are going to analyse the subjects of these rekttipa. Thirdly, we are
going to look into the manner of acquisition andslof these statuses.
And fourthly, we shall compare the relationshipwestn the content of
rights and obligations contained in nationality &id citizenship.

The Treaties, as we have seen, have been usirtgrthe ‘nationality’
and ‘citizenship’. Without entering into the debatencerning whether
or not the two mentioned terms normally relateht® same type of legal
relationship or not, the fact is that the Treatsee using them to
emphasize the difference between the two typesgslIrelations. The
term ‘nationality’ in the Treaties is explicitly ed as a legal term, which
means the legal relationship between the individmal a Member State
of the European Union. This is the traditional cgpicof nationality
determined by internal law of each State and,lesser extent, the rules
of public international law, in which the Treatiesits provisions do not
enter** On the other hand, the term ,citizenship” is uasd legal term
which denotes a legal relationship between theviddal and the
European Union itself, and as such is legally siadided by the
Treaties. This terminological distinction tells usitself nothing about
the legal nature of these legal relationships aei eventual difference.
However, the fact that the drafters of the Maakstricreaty have decided
to use different terms (which are retained in sgbsat amendments to
the Treaties) at the very least indicate the extsteof some differences.
Another aspect of our analysis are the subjecteg#l relationships of
nationality and EU citizenship. The subjects of tegal relationship
contained in the concept of nationality are anvitlial on one side and
state on the other. With EU citizenship it is afetiént matter. EU
citizenship is a specific legal relationship betwehe individual and
that international organization. The European Ungonot, of course, a
classic international organization. It has suprianat features and seeks

24 See K. Hailbronner, ‘Nationality in Public Intetimmal Law and European Law’,
in R. Baubdck et al., edAcquisition and Loss of Nationaljtyol. 1: Comparative
Analyses, Policies and Trends in 15 European Coem{Amsterdam, Amsterdam
University Press 2006) p. 89.
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to further integration of the Member Stdtesut nevertheless, it still
cannot be considered to have crossed the ‘wholg padevelopment
from international organization to some form ofanplex state (e.g. a
confederation}® Such a stance is supported by the fact that in the
Lisbon Treaty from 2007 there were omitted provisions from the
rejected Treaty establishing a Constitution for dper from 2004°
governing the state symbols of the Union: flaghant, motto, currency
and Europe Day. Any reference to a ,European Cutistin” was also
rejected. In line with this, the issue can alsovieeved from the aspect
of sovereignty. Since the right to awarding théustaf a national of a
state belongs exclusively to that state it candrecleded that this right
derives from the sovereignty of the state. Degpigefact that European
Union Member States are transferring to it a patheir sovereignty, it
cannot be said that the European Union as suckdvaseignty because,
as we said, it (still) has not emerged from supianal international
organization into some form of complex stéte.

The Treaties prescribe a specific requirementtferacquisition” of EU
citizenship: every national of any of the Europé&smon Member States
is also a citizen of the European Union. It canshé that the EU
citizenship is ‘added to’ the existing nationafityThe relationship of
nationality of a Member State of the European Uniamd EU
citizenship could therefore be labelled as a specése of dual
nationality®> Consequence of this is that the foreigners in Hté
Member States would also be considered foreignershé broader
context of the European Union itsédf.Since the EU citizenship is
automatically linked to the nationality of a MemI&tate, European law

2 Andrassy et al., op. cit. 21, at p. 357.

% D, Lapa$, Pravo meunarodnih organizacija[The Law of International
Organizations] (Zagreb, Narodne novine 2008) p..238e also M. Herdegen,
Europsko pravdEuropean Law] (Rijeka, Pravni fakultet S¢éi$ta u Rijeci 2002)
pp. 54-57.

27 Official Journal of the European UniorC 306, Vol. 50, 17 December 2007.
Consolidated versions of the Treaty on Europeanotrdnd the Treaty on the
Functioning of the European Unio®fficial Journal of the European UnigiC 83,
Vol. 53, 30 March 2010.

28 Official Journal of the European Uniog;, 310, Vol. 47, 16 December 2004.

2 seeCok, op. cit.n. 9, at p. 257.

30 Cok, op. cit.n. 9, at p. 254.

31 Andrassy et al., op. cit. 21, at p. 357.

32 Cok, op. cit. n. 9, at p. 258.
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does not contain the rules on the acquisition asd lof that status,
which are typical for the traditional institutio wationality. Therefore,
the acquisition and loss of citizenship of the Bea@n Union depends
on internal legal rules of Member States on theusaipn and loss of
their nationality. However, it seems that, accogdim the practice of the
Court of Justice of the European Union, there agam limits to
Member States in determining these rdfes.

An important distinction can also be found in tlomtent of nationality
and EU citizenship. Nationality provides a broad et rights and
obligations that individual states provide for theationals in domestic
law, while EU citizenship provides only a narrowsst of specific
(additional) rights and obligations, which the Hugan Union provides
for its ‘citizens’, through the status of a natibnha Member State of
the Union®* Of course, it is possible that the scope of rigatsl
obligations of citizens of the European Union wiltrease in the further
development of European law. The more importanth sughts and
obligations would be, the more EU citizenship wobkcome a more
important legal status in relation to the natioyatif Member State¥
With regard to this, it is important to note thhe tAmsterdam Treaty
from 1997° supplemented the formula of EU citizenship by sgythat
‘Citizenship of the Union shall complement and meplace national
citizenship’ (Article 17 of the Treaty establishintpe European
Community). The expression ‘shall complement asdusn the
Amsterdam Treaty has subsequently been replactgt ihisbon Treaty
from 2007 by the expression ‘shall be additionaft( 20 of the Treaty
on the Functioning of the European Unidh)This provision goes
further than the terminological distinction betweeationality and
citizenship in the Treaties, putting it clear ththe concept of EU

33 See infra, at IV. 1.

%4 See Andrassy et al., op. ait.21, at p. 357. andok, op. cit.n. 9, at p. 258-259.

35 Hailbronner, loc. citn. 24, at p. 86.

%6 Official Journal of the European Communitied 340, Vol. 40, 10 November
1997.

87 Article 17 of the EC-Treaty used the expressiomatis complement and not
replace’ — a clarifying provision added by the Aenmdam Treaty, as the original
wording of the Article introduced by the Maastricliteaty did not state this
explicitly. Currently, owing to the Lisbon Treatthe provision is contained in
Article 20 TFEU, now using the expression ‘shallduiglitional to and not replace’.
The Hungarian language version of the Treaty usedsame expression before and
after the Treaty of Lisbon as well (‘kiegészitirdsn helyettesiti’).
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citizenship cannot be compared with the traditiomaincept of
nationality and considered as a step towards tbation of European
federation®® It seems however that this provision is relatidizg the
practice of The Court of Justice of the Europearobnaccording to
which EU citizenship is destined to be a fundanielegal status of
nationals of the Member Stat&sAnother argument also suggests that
EU citizenship is not to be equated with natiogalidailbronner notes
that the most important rights of citizens of the@@pean Union are not
directed against the European Union (like the dggbft a national are
directed against his state), but against its Mersheates”

With this brief comparative analysis of severalexdp of nationality and
EU citizenship, we have shown that there are sagmif differences
between the two institutions. Firstly, EU citizeipshs not a legal
relationship between the individual and the st&econdly, European
law does not contain its own rules on the acquisitand loss of that
status — it depends on the relevant rules on thaisiion and loss of
nationality of the Member States. Thirdly, the eonitof the rights and
obligations of the ‘citizen’ of the European Unianspecific, since he
already has certain rights and obligations as @&mait of a Member
State. For these reasons, the EU citizenship caiebtought under the
equal sign with the traditional concept of natigtyalalthough it to a
large extent relies on it. It can be said that Hiizenship is a special
form of nationality, just like the European Unios a special kind of
political community.

IV. Theroleof the Court of Justicein defining EU citizenship

As stated above, EU citizenship is a legal stat@n@dditional nature —
according to the Treaties, it is a special staadditional to” national
citizenship, establishing additional rights andigddions for citizens.
The Court of Justice of the European Union haseaafly in recent
years, handed down a line of judgments of vitalarnignce regarding
EU citizenship, providing a quite ‘dynamic interfaion™* of the status

38 Hailbronner, loc. citn. 24, at p. 86.

% 3Seeinfra, at IV. 2.

4% Hailbronner, loc. citn. 24, at p. 95.

41 E. Szalayné Sandor, ‘A méiiéstl a dinamikus értelmezésig — gondolatok a biréi
gyakorlat szerepél az ,eurdpai polgar” intézménye kapcsan’ [From ligamce to
dynamic interpretation — thoughts on the role dligial practice regarding the
concept of European citizenship] in Zs. Csapd, kszdinnepi tanulmanykotet

164



The legal nature of EU citizenship: perspectivesfinternational and EU law

and the rights associated with it. In the followwwg will focus on the
CJEU’s findings regarding links between nationadibd EU citizenship,
and the recent trend of case law in which the Citiiceasingly refers
to the status of EU citizenship as an autonomout pbreference.

1. Links between national and European citizenship

One of the defining characteristics of EU citizapsis that it is only
attainable indirectly, as a consequence of nati@itadenship: every
national of a Member State of the Union is an Etiken, and only
Member State nationals can be EU citizens. ThesttEU citizenship
cannot be acquired or lost independently of natioiti@enship. As it is
up to the Member States alone to determine who tiaionals are, they
act as the ‘gatekeepefs’of EU citizenship — this status, although
undoubtedly a European concept is anchored in d@neuws nationality
laws of the Member State.

Determining who its nationals are is a fundamemriaiment of the
sovereignty of every state, as nationality reprissetihe unique
relationship of solidarity between an individualdaa state — this is
recognized by public international law as wWell.

The CJEU has however introduced the requirement e
competences of the Member States regarding naitipralincluding
laying down the conditions for the acquisition alods of national
citizenship — shall be exercised with ‘due regandEU law in situations
that have EU law relevanééThe discretion of the Member States is
thus not unlimited, but the Court has not yet sidfitly clarified the
scope of that obligatiofr.

Bruhéacs Janos professor emeritus 70. szilletésraffdécs, PTE AJK 2009) p.
334.

42 D. Kostakopoulou, The Future Governance of CitizenshifCambridge,
Cambridge University Press 2008) p. 36.

43 See for example Article 3 subsection (1) of theropean Convention on
Nationality (1997) according to which each Statellstietermine under its own law
who its nationals are. The International Court wdtite made a similar declaration
in the Nottebohm case [Liechtenstein v. Guatem&d Judgment of 6 April 1955,
1.C.J. Reports 1955, p. 4., paras 20-23.].

4 Seeinter alia the judgment in Case C-369/8lcheletti and others v Delegacién
del Gobierno en CantabrigfeCR 1992 Page 1-04239], para 10.

45 Case C-135/08anko Rottmann v Freistaat Bayef@pinion of Advocate General
Poiares Maduro delivered on 30 September 2009,24ara
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Looking to the case law of the CJEU, we can infenwamber of
considerations regarding the granting and withdlaef national
citizenship.

- A Member State must not restrict the effects of ghant of the
nationality of another Member State by laying daawmnadditional
condition for recognition of that nationality with view to the
exercise of a fundamental freedom provided fohaTreaty'®

- Member States need to have due regard to EU lawverimection
with decisions withdrawing naturalisation providetiat the
withdrawal results in the loss of EU citizenshipaa|.*’

- In a situation where an EU citizen has lost thigust as the result
of the withdrawal of naturalisation, the Membert&taf which the
individual has previously been a national of musb dave regard
to EU law (and more specifically the principle abportionality)
when considering the possibility of the recoverytlod ‘original’
citizenship*®

Regard to EU law must thus be had in cases of Ulaanrelevance
even regarding granting nationality and withdrawnaguralisation — the
decisional freedom of the Member States is thustdonby EU law-
related considerations originating from the case & the Court of
Justice.

On a related note, it has to be stated that Eeciship does not depend
on territorial considerations, as it is defineddoynary EU law as being
an inseparable corollary of Member State natiopalit the Eman &
Sevinger case, which concerned the question ofhehdhe limitation
of EU citizenship rights (more specifically EuropeRarliament voting
rights) is permissible, the Netherlands governnsefitmittedinter alia
that EU citizenship status does not apply regariggationals who live
in Aruba or the Netherlands Antilles, parts of tKagdom of the
Netherlands which are considered ‘overseas cosnare territories’
under EU law’® and where EU law does not, in general, apply. The
Court of Justice however reaffirmed that as everyspn holding the

46 Micheletti and others case, para 10. This is reglaerbatimin Case C-148/02
Carlos Garcia Avello v Etat belgECR 2003 Page 1-11613], para 28 and Case C-
200/02Kungian Catherine Zhu and Man Lavette CHECR 2004 Page 1-09925],
para 39.

47 Janko Rottmann case, para 62.

“8 |bid.

49 See Arts 198-204, Art. 355 (2) and Annex |l of THeEU.
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nationality of a Member State is a citizen of thaids, it is in this
regard totally irrelevant where that national dlember State resides,
be that an ‘overseas territory’ or a third courifryn the same case,
however it was also stated that European Parliaelestoral rights are
not conferred unconditionally on the citizens oé tbnion, and that
requirement to reside within national territory ie able to vote is a
requirement which is not, in itself, unreasonabi@bitrary and which
is justified for several reasonsThus the possibility to exercise certain
political rights emanating from EU citizenship chacome detached
from Union citizenship as a status, as the onlyiregqnent to possess
the latter is to hold the nationality of one of lember States.

2. EU citizenship status as an autonomous point of reference

As we have seen, the case law of the Court ofckusti the European
Union continuously interprets and shapes the statfis Union
citizenship. The subject deserves close attentiopr@sent too, as a
number of judgments recently handed down by theriColu Justice
bring forward the question whether EU citizenshgm e a decisive
point of reference, irrespective of whether théitsgassociated with this
status have already been exercised or not. The easenined below are
chiefly connected to the rights of free movemert agsidence.

In the earlier stages of European integration, fiee movement of
persons was above all considered an economic ifme:movement
was bound to economic intentions, existing pringags a necessary
element of the free movement of workers, the freedb establishment
and the freedom to provide services. The introdactf the status of
EU citizenship with the Treaty of Maastricht hasought about a
fundamental change, as nationals of the MembeesSiaere given the
right to free movement and residence independenteadnomic
intentions. Since then, according to primary EU ,lawion citizens
have the right to move and reside freely within theaitory of the
Member States (albeit in accordance with the carditand limits
defined by the Treaties and by the measures adepgtatding to them).

%0 Case C-300/0M.G. Eman and O.B. Sevinger v College van burgeimees
wethouders van Den HadgCR 2006 Page 1-8055], paras 27-29.

%1 Ibid, paras 52-54, with reference to the judgnuérihe European Court of Human
Rights in Melnychenko vUkraingno. 17707/02, ECHR 2004.-X, § 56-57). Such
requirements must, however, comply with the prilecipf equal treatment (M.G.
Eman case, paras 59-61).
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Regarding secondary EU law, Directive 2004/38/@as adopted in
the relatively recent past, taking the place ofiows earlier legal
instruments dealing separately with workers, seiplyed persons, as
well as students and other inactive persons, aimniteg alia to achieve
a less fragmented regulation of the right of freevement by
simplifying and strengthen it at the same tthd@he directive echoes
the sentiments of the Court of Justice as far adsa postulates in its
preamble that EU citizenship should be the funddatestatus of
Member State nationals. However, by stating thashibuld be the
fundamental status of nationals of the Member Stakenthey exercise
their right of free movement and residence, it addequirement that
they need to exercise these rights in order forfuhdamental character
of this status to be invoked. The earlier casedathe Court of Justice
has also followed this line of reasoning, and amigre recently have
changes begun to unfold in this regard.

Union citizenship (and EU law in general) was naamt to be called
upon in purely internal situations: Union law redece is necessary for
the application of EU law, thus the situation iregtion must fall within
the scoperatione materiaeof Union law. This was the reason why
‘static’ EU citizens who have not made use of theght to free
movement could not successfully rely on EU citizépgrovisions in
legal disputes? European law is not meant to regulate strictlgrinal
situations were no cross-border element exists.pdimely internal
situations, even unequal treatment can be justifisdhat question is up
to the national law of a member state and not teofgen law — a
phenomenon usually referred to as reverse discaitioin’

Thus, in landmark citizenship cases like MartinetaSr Metock, the
rationale behind applying EU law was justified bygyiously exercised

520J2004 L 158., p. 77.

%3 The Directive amended Regulation 1612/68 (OJ 19887., p. 475) and repealed
Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, Z8/EEC, 75/34/EEC,
75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC.

54 J. Lim, ‘The Dark Knight: On the role of the EQddapurely internal situations’,
Durham Law Review(2011), p. 2. http://durhamlawreview.co.uk/filesMEAJ
JonathanLim.edited_1.pdf.

% The earliest references to the principle of reveliscrimination are to be found in
Case 115/7&noors [ECR 1979, p. 399] and Case 175/38unders[ECR 1979
Page 1129]. Regarding the genesis of the princgle in detail A. Tryfonidu,
Reverse discrimination in EC la@Alphen aan den Rijn, Wolters Kluwer 2009) pp.
3-18.
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free movement and thus residence in another MefBtage. According
to the Martinez Sala judgméhtall EU citizens lawfully resident in the
territory of another Member State are allowed m@hythe principle of
non-discrimination in all situations, which fall thin the scopeatione
materiaeof EU law®’ In the Metock case, the CJEU reaffirmed that a
national of a non-member country who is the spaisan EU citizen
residing in a Member State whose nationality hesdo& possess and
who accompanies or joins that Union citizen begefitom the
provisions of directive 2004/38/EC, irrespective wiien and where
their marriage took place and of how the natiorfah cmon-member
country entered the host Member Stittn the much discussed Zhu &
Chen case, free movement was also involved, althoug quite unique
situation: the EU citizen intending to move freggs an infant, who
has attained Irish nationality by being born indrel as the child of a
Chinese couple. The right of residence of the nonefizen mother
was seen by the CJEU as a necessary accessorytmthach the EU
citizen in question could not have exercised ghtriof free movement
and residence. The right of residence of the dhilthe UK was based
solely on her EU citizenship (then Article 18 o&tEC-Treaty}? (It is
interesting to note that the Court of Justice dat attach any real
relevance to the fact that the situation could Haaen deemed an abuse
of rights, as the mother gave birth in Ireland viltle sole intention of
securing lrish nationality for her offspring, anghsequently secure UK
residence rights for herséff.

A considerable shift in the reasoning came aboti Wie Zambrano
judgment, that, once again, involved minor EU emig. Mr. Zambrano
and his wife are Colombian nationals residing itg¢en. They entered
the country originally in 1999 seeking asylum —ittdaim has been
rejected, however, the order includesh@n-refoulementlause stating
that they should not be sent back to Colombia éwvof the civil war in
that country. In 2000, Mr. Zambrano submitted apliaption to have

56 Case C-85/96/artinez Sala v Freistaat BayefECR 1998 Page 1-02691].

5" H. de Waele, ‘EU Citizenship: Revisiting its Meagj Place and Potential’, 12
European Journal of Migration and La{@010) p. 324.

%8 Case C-127/08 Metix and Others v Minister for Justice, Equality ahaw
Reform[ECR 2008 Page 1-6241], para 99.

%9 Kungian Catherine Zhu and Man Lavette Chen camms26-27.

60 A, Arnull, The European Union and its Court of Justi{®xford, Oxford
University Press 2006) p. 531.
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his situation regularised under the relevant Beldgav, which was also
rejected. Even though he had no work permit, Zambrabtained
employment in 2001. His wife gave birth to two dnén (in 2003 and
2005), both of whom became Belgian nationals. MamBrano has
subsequently lost his employment for economic nesshis application
for unemployment benefits and the couple’s renesvdainission for the
regularization of their status were both rejectgihce the introduction
of his action for review of the decision rejectihgs application for
residence in March 2006, he has held a specialerseé permit valid
for the entire duration of that action. Mr. Zamhlvawent to court
against the decision rejecting his claim for fidhé¢ unemployment
benefits, and the Belgian court asked for a prelary ruling from the
CJEU, essentially asking (referring to the Zambrahitdren) whether
primary EU law conferred a right of residence uporEU citizen in the
territory of the Member State of which that citizéh a national,
irrespective of whether he has previously exercisisdright to move
within the territory of the Member Stat®s.

Belgium, and all other governments submitting aisi put forward
that a situation such as that of Zambrano’s Belgiam children, where
those children reside in the Member State of wiliiey are nationals
and have never left the territory of that Membeat&t does not come
within the situations envisaged by the freedom afvement and
residence guaranteed under European Union law.

Article 20 TFEU precludes national measures whiatehthe effect of
depriving citizens of the Union of thgenuine enjoymentf the
substance of the rights conferred by virtue of ritetatus as Union
citizens, and that a refusal to grant a right sfdence to a third country
national with dependent minor children in the Memlsate where
those children are nationals and reside, and atetuaal to grant such a
person a work permit, has such an effécfhe Court has thus
ascertained a right of residence based exclusigrl\EU citizenship
status, and it has done so in a situation thatfism the perspective of
EU law fully internal. It is important to note th#tis reasoning also
circumvents the application of the sufficient res@s requirement
contained in the Directive, requiring EU citizers demonstrate the
availability of adequate resources in order todesn another Member

b1 Case C-34/0%erardo Ruiz Zambrano v Office national de I'emjlhidgement
of the Court of 8 March 2011, not yet reported}a35.
52 |bid., paras 42-43.
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State for longer than three months: in this respleetCJEU departed
from the Chen case, where the requirement of hawafficient
resources was considered to be applicable to amtiidnion citizen,
even if it could be satisfied by relying on theaeces of the parentd.
Does this judgment signal the end of the reverseridnination rule? In
her opinion, Advocate General Sharpston suggebtadiiie CJEU rule
that Article 18 TFEU does prohibit reverse discriation too, bubnly
in situations where discrimination is caused byittieraction of Article
21 TFEU (free movement and residence) with natidenal entails the
violation of a fundamental right protected under EWw and in the
absence of equivalent protection under national®falaven though the
national court asked for guidance regarding thidtenaas well, the
CJEU did not even touch upon this question — thaugvas probably
evident that it would have to do so rather soohen ater.

Indeed, not long afterwards, the judgment of ther€m the McCarthy
cas& signalled a reaffirmation and a refinement of thembrano
decision at the same time. Mrs McCarthy, a duahl#tK national
attempted to rely on EU citizenship rights in ortiefjustify a right of
residence for her husband — a Jamaican nationalthei UK. She has
never resided in another member state, and has bega employed, is
not self-sufficient and relies on social welfarenéfits. Following her
marriage to a Jamaican national with no right gidence in the UK,
she applied for and received an lIrish passportther first time, and
relying on her status as an Irish citizen residenhe UK she sought a
right of residence in the UK as an EU citizen based Directive
2004/38/EC for herself and her husband. Mrs Mc@&trequest was
refused on the grounds that she did not qualifypEmmanent residence
under the Directive neither as a worker, a selfleygdl person nor a
non-economically active person possessing sufficiendependent
resources. Following appeals by the applicants,Sthpreme Court of
the United Kingdom requested a preliminary rulingam interpretation

5 A. Wiesbrock, ‘The Zambrano case: Relying on Uniitizenship rights in
‘internal  situations”, EUDO Citizenship Forum (2011), http://eudo-
citizenship.eu/citizenship-news/449-the-zambrarseaalying-on-union-
citizenship-rights-in-internal-situations

54 Gerardo Ruiz Zambrano case. Opinion of Advocatee@®# Sharpston delivered
on 30 September 2010, para 144.

% Case C-434/0%hirley McCarthy v Secretary of State for the HdDepartment
[Judgment of the Court of 5 May 2011, not yet régpay:
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of the Directive from the CJEES. Although the questions were limited
to the Directive, the CJEU reformulated them sonswh order to
include a reference to the applicability of Arti@& TFEU as well.

As in Zambrano, the applicability of the Directiveas quickly
dismissed, as its applicability is limited to ahtgf residence, which is
linked to the exercise of the freedom of movement persons.
Regarding Article 21 TFEU, the CJEU differentiatine facts of the
present case from the Zambrano case: in the cadesoMcCarthy, the
national measure at issue did not have the effedepriving her of the
genuine enjoyment of the substance of the rigstociated with her
status as a Union citizen, or of impeding the dgerof her right to
move and reside freely within the territory of thlember States — in
such circumstances, there is no factor linkingditgation at hand with
any of the situations governed by European Unien®faThe ‘genuine
enjoyment’ concept was echoed in the recent Dguelgiment® as well,
and specified further: the criterion relating te tieenial of the genuine
enjoyment of the substance of the rights confelngd=U citizenship
refers to‘situations in which the Union citizen has, in faot|eave not
only the territory of the Member State of whichib@ national but also
the territory of the Union as a whof&.’

The purely internal rule and the previous case law reverse
discrimination are therefore not overturned, onty fome extent
modified: only if the genuine enjoyment of the dabse of rights
stemming from EU citizenship is in question, evesitaation with no

5 3. Coutts, ‘Shirley McCarthy v. Secretary of Stiie the Home Department’,
EUDO Citizenship NewslO0 May 2011, http://eudo-citizenship.eu/citizepshi
news/475-case-c-434-09-shirley-mccarthy-v-secretéistate-for-the-home-
department

57 Shirley McCarthy case, paras 49 and 55. In thie cthe deciding factor was that
Mrs. McCarthy did not depend on her husband inthe that Katherine Chen or the
Zambrano children relied on their parents.

%8 Case C-256/1Dereci et al v. Bundesministerium fiir Innefdsdgment of the
Court of 15 November 2011, not yet reported]. Theecconcerned inter alia Mr
Dereci, a Turkish national, who wanted to join &use and children in Austria,
and based a claim for residence on Article 20 TFHUparagraph 32 of the
judgment, the CJEU stated: ‘However, unlike thaatibn inRuiz Zambranpthere
is no risk here that the Union citizens concerney tve deprived of their means of
subsistence.’

% |bid., para 66.

172



The legal nature of EU citizenship: perspectivesfinternational and EU law

tradi7t0ional cross-border element may fall withire tscope of Union
law.

V. Concluding remarks

As we have seen, there are significant differenbesween the
traditional institution of nationality and EU ciéaship. EU citizenship
differs from traditional nationality primarily, baase it is not a legal
relationship between the individual and a state,ablegal relationship
between the individual and a (supranational) irgtomal organization.
According to the Treaties, the EU citizenship isdiidnal to the
nationality of a European Union Member States. €quently,
European law does not have its own rules on thaisitign and loss of
EU citizenship, but the acquisition and loss ot status depends on the
internal legal rules on the acquisition and lossnafionality of the
Member States. EU citizenship differs also fromioratlity by the
content of the rights and obligations it contai@ertain rights and
obligations are added to the EU citizen upon thaééch he already has
under domestic legislation as a national of EU Menthtate. Thus, EU
citizenship cannot be equated with the traditiomadtitution of
citizenship, despite the fact that it to a largéeekrelies on it. It is a
special form of nationality, just as the Europeamad is a special form
of political community. By introducing the concegit EU citizenship,
rules of European law are becoming extremely ingmrhot only for
EU citizenship, but also for the nationality of Member States. The
reason for this is the described close connectiwéden EU citizenship
and the nationality of Member States. The intemeglulations of the
Member States on nationality and their use mayfast, come into
conflict with the purpose of the institution of HElitizenship, manifested
in the content of the rights it guarantees to Etizems. In this way,
European law necessarily appears in the role aicdhdf a corrective for
domestic law on nationality of Member States, jlige public
international law, but only in questions of EU laslevance.

It seems that the status of Union citizenship isdnstant flux: not only
are the relevant primary and secondary sourcesJda# changing, the
judgements of the CJEU are also continuously slgafiie concept of
supranational citizenship and the rights associatestewith. The
judgments of the Court regarding EU citizenship @men have a

0 Coutts, loc. cit. n. 66.

173



Agoston Mohay- Davor Muhvé

beneficial effect on the situation of third-countmgtionals residing in
EU territory, as demonstrated for example by therChVetock and
Zambrano cas€s.

It is remarkable that EU citizenship is slowly betgog a point of
autonomous reference for the CJEU irrespective v tactual
(preceding) exercise of the rights conferred bystla¢us, and that even a
distant, indirect and even potential connection &&n sufficient to
classify a legal problem as an issue falling witthia scope of EU law.
In the Garcia Avello case, the Court relied onftiredamental nature of
Union citizenship when ruling that a Spanish-Gerroaaple should be
allowed to decide freely on the composition thename of their
children’? The connection with EU law was in this case qteteuous,
as the Court saw the relevant cross-border dimengighe fact that if
the children, in the future were to migrate to &paionfusion could
potentially arise as to the identity of their lawfarents’ The link with
EU law was also indirect in the Rottmann case, wlhbe situation in
guestion was primarily related not to EU citizepsistatus or rights
conferred by it, but to the loss of the nationatifya Member State by an
EU citizen (entailing also the loss of EU citizeipsdnd statelessness for
the concerned individuaff. EU citizenship becoming an autonomous

" with a further example being Case C.60K88ry Carpenter v Secretary of State
for the Home DepartmedECR 2002 Page 1-6279], where the Court pronounced
that in the light of the fundamental right to respfr family life, Article 49 of the
EC Treaty is to be interpreted as precluding (mewnstances such as those in the
main proceedings) a refusal, by the Member Stateigin of a provider of services
established in that Member State who provides sesvio recipients established in
other Member States, of the right to reside irntdtsitory to that provider's spouse,
who is a national of a third country.

2 Case C-148/0Zarlos Garcia Avello v. Etat belJECR 2003 Page I1-11613]. The
parents, following Spanish custom, requested thgi&e authorities to change the
surname of their children to Garcia Weber, butrtlagiplication was refused as
contrary to Belgian practice: according to Belgiaw, the child takes the surname
of their father, while under Spanish law childrake the first surname of each of
their parents. In the course of the ensuing legglude, the Belgian Conseil d’Etat
referred a question to the CJEU as to whether #fasal was contrary to
Community law.

® De Waele, loc. cit. n. 57, at p. 325.

™ Janko Rottmann case. For a detailed analysiseofuitigment seénter alia A.
Mohay, ‘A Rottmann-ligy: Gjabb adalékok az uniosgaosag és a tagallami
allampolgarsadg 0sszefliggéseihez’ [The Rottmann-cas@ insights into the
correlation between Union citizenship and MembexrteShationality], 2Jogesetek
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point of reference for the CJEU is not that suipgshowever in the
light of the Court's much repeated mantra that Wnatizenship is
intended to be the fundamental status of natioofatlse Member States,
first postulated in the Grzelczyk judgment a decagie’

It is somewhat questionable whether this interpigiais indeed fully
compatible with written primary law, as the Treat@efine this status as
having an additional nature — a status can be refilnredamental of
additional, but hardly at the same time. Accordimgoseph Weiler this
statement by the Court could be considered a legdilst prediction, a
political desideratum or a statement of judiciaéint, but it nevertheless
contradicts the express provisions of the Tredfigswouldn’'t be the
first time for acontra legeminterpretation by the CIJEUeither — the
guestion is to what extent this interpretation iy Court of Justice in is
justified by systematic and teleological considerat: the evolutive
definition of EU citizenship rights in primary lawand the ever
increasing interconnection of the need for the fdeas protection of
fundamental right$® with the legal status of Union citizenship seem to
provide the rationale for the current trend in ¢ase law of the CJEU. It
is a difficult question however whether written hbitutional
guarantees should be circumvented on a case-bylzasis by the
judiciary, even if essentially in favour of indiwidl rights — a question
that would demand increased political and legaraitbn at the highest
level of EU decision- and policy-makirig.

Magyarazata (2011) pp. 50-58.; G.N. Toggenburg, ‘Zur Uniongjgischaft:
Inwieweit entzieht sich ihr Entzug der Unionskotig® European Law Reporter
2010 pp. 165-172.; G.R. de Groot and A. SelingeT@onsequences of the Rottman
Judgment on Member State Autonomy — The Europeamt@d Justice’'s Avant-
Gardism in Nationality Matters’, European Constitutional Law Revig@011) pp.
150-160.

s Case C-184/9Rudy Grzelczyk v Centre public d'aide sociale dipies-
Louvain-la-Neuv¢ECR 2001 Page 1-06193], para 31.

"8 J.H.H. Weiler, ‘Individuals and Rights — The SoGrapes (Editorial)’, 21
European Journal of International La(2010) p. 277.

" For the probably most obvious example see Casé2%arti écologiste ,Les
verts” v Parliament[ECR 1986., p. 1339], concerning the status of Eneopean
Parliament as a defendant in annulment proceedings.

8 Zambrano case. Opinion of Advocate General Shampstelivered on 30
September 2010, para 170.

" For a thought-provoking discussion paper regariiter alia this problem, see N.
Nic Shuibhne,(Legal) Limits to EU CitizenshjpPresented at EUSA Biennial
Conference 3-5 March 2011. http://euce.org/eusd/@@pers/6b_nicshuibhne.pdf
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Tibor Nocht&
Dubravka Ak&amovi™

Freedom of establishment in EU Law with special rgmect to
Hungarian Law and Croatian Law

I. Introduction

The freedom of establishment has been in the fo€watention of the
legal profession in the EU since the European CairtJustice
(hereinafter ECJ) judgement in tlkEntroscase. The European Union
(hereinafter: the EU) law rule, according to whishdertakings from
one Member State can perform their business &esviin another
Member State, opened a number of dilemmas to wihielEU law has
yet to find proper answers

The aim of the rule on the freedom of establishnvead to enable and
to pursue the mobility of undertakings in the inedrmarket in the same
way as it is regulated for natural persons. Howeiwrershort time it
became obvious that the freedom of establishmeantridertakings on
EU level would be hard to achieve in practice. Téason for that are
national company law rules which are often protectof domestic
undertakings and hostile towards foreign underggkirBesides that,
company law rules among Member States still sigaiftly differ,
despite the undertaken measures of harmonizatibereTare other
problems too, such as tax law issues, applicatiofaws governing
companiesléx societatiy labour law provisions etc.

In this paper, the authors are analysing the E&sroh the freedom of
establishment in light of the ECJ case law. Alstéferent implications
of those rules on the Croatian and Hungarian laad&cussed.

U Dr. Tibor Nochta, PhD, associate professor, Depant of Business and
Commercial Law, Pécs, nochta.tibor@ajk.pte.hu

™ Dubravka AkSamo¥i PhD, asisstant professor, Department of Commidreia,
Osijek, daksamov@pravos.hr
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Il. Freedom of establishment in the EU Treaty — dehing the
problem

The legal regulation of the freedom of establishiventhe EU level
started in 1957, when the Treaty of Rome was sigreaticle 52 of the
Treaty of Rome, as the legal predecessor of theruArticle 49 of the
Treaty on the Functioning of the European Urfiemyisaged a graduate
abolition of Member States’ national rules whicbhubited the freedom
of establishment for nationals of different MemStates. Article 58 of
the Treaty of Rome prescribed equal legal treatfemtiomestic and
foreign undertakings. And finally, Article 220 ohd Treaty, rather
ambitiously, having in mind the time in which it svanacted, demands
from Member States the recognition of legal perbgndor all
undertakings established in any Member State.

These norms, which were later on re-numerated, Werecornerstone
for further harmonization of company law at the Euel? They were
the principal support to the ECJ, which graduatyeloped interesting
case law on the freedom of establishnieBased on the ECJ case law
and broad interpretation of the aforementionedstuieis nowadays
quite clear that the freedom of establishment, arily regulated by
Article 49 of the TFEU, covers the following: 1&dom of establishing
a company or branch office in any Member Statdreé®ddom to provide
service in the foreign Member State under the seomelitions as for
nationals of particular Member State 3) transferth® corporate seat

! The Treaty Establishing the European Communitym&o25 March 1957,
http://ec.europa.eu/economy_finance/emu_history/dwmnts/treaties/rometreaty2.p
df.

2 The Treaty on the Functioning the European Unida,C 115/47, 9. 5. 2008.,
http://eur-lex.europa.eu/LexUriServ/LexUriServ.di20J:C:2008:115
:0047:0199:en:PDF.

3 See Impact assessment on the Directive on the-basler transfer of registered
office, Commission Staff Working Document, Commissi of the European
Communities, Brussels, 12/2007, SEC(2007)17078h.

4 See more on that S. Deakin, Regulatory Competitiensus Harmonization in
European Company Lawyorking Paper No. 163(ESRC Center for Business
Research, University of Cambridge 2000) pp. 4-22.

5 Impact assessment on the Directive on the crosfebdransfer of registered
office, pp. 10-11. See also Guide to the Case Lawhe ECJ on Articles 43 et seq.
EC Treaty, Freedom of Establishment, European Cesion 1/1/2001.
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from one Member State to another, 4) and corponaéegers and
takeovers.

From the above it is quite clear that the conceptioeedom of
establishment» covers a broad range of rights taaplplies to different
factual situations of companies' «migrations».

Thus, for example, the freedom of establishmerdrsefo the situation
of the establishment of a company or branch officehe territory of a
foreign Member State. But it also covers the situat of both primary
and secondary establishménPrimary establishment refers to the
possibility for an employee in one Member Statemwrk in a self-
employed capacity in another Member State. Secgnelstablishment
includes the right to maintain more than one plat&ork within the
Community. Furthermore, the freedom of establishinaso covers the
situation of company migrations. This includes batbmpanies'
immigration and emigration. Company immigrationersfto situations
where a company is changing its corporate seat dmenMember State
to another. Company emigration refers to situatdrere a company
leaves the home country (emigrates) and movesritgipal place of
business to another country. And finally, the cqoe establishment
also refers to the situations of cross-border nrerde this case, at least
one of the companies participating in merger oj@ratchanges its
corporate seat and moves it from one Member Statenbther. The
realization of the above rights in business practi@s not always an
easy task. The main obstacle to the freedom obkstianent at the EU
level were and still are Member State company lales; which are
often protective towards domestic companies. Thisiqularly refers to
the situations of transfer of central managemedtdmange of corporate
seat to another Member State. This problem, acogndi the opinion of
most legal theorists, has its roots in differergaleregimes for law
applicable on companies. In Europe, there are tvain mpproaches

5 See Report of the Reflection Group On the FutfiflbCompany Law, European
Commission, Brussels, 5 April 2011. E. Wymeersclihe' Transfer of the
Company's Seat in European Company Laworking Paper No. 08/2003
(European Corporate Governance Institute, March 3R00F. Mucciarelli,
Companies’ Emigration and EC freedom of establisitmg&chool of Economics,
New York Law School 2007), http://ssrn.com/abstra6{78407.

" W.G. Ringe, ‘No Freedom of Emigration for Compa®ie16 European Business
Law Reviews (2005) pp. 2-3.
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regulatinglex societaor law applicable to compani®syhich are part
of legal legacy. According to the first approadie taw applicable to a
company is the law of the country in which the camp was first
established (the so-called incorporation theorgcdkding to the second
approach, the law applicable to a company is thedathe country in
which the company has its principal place of bussnghe so-called real
seat theory). In countries where the theory of ipomation is in force
(for example, the UK or the Netherlands) compardes allowed to
move their registered offices to another MembeteStahe transfer of
registered office has no legal consequences forfuhge life of a
company. It will be subordinated to legal ordertloé state in which
company is incorporated. In countries where thé seat theory is in
force, the transfer of corporate seat has multiplesequences for the
future life of a particular company.

The basic presumption is that a company which teassts corporate
seat to another country ‘changes its nationalltyhecomes a company
of another Member State. It will be subordinatedhi® legal regime of
the country to which it transferred its registextice. The real seat
theory is in force in Germany and most other Euaopeountries which
follow the German legal traditichThe national company law rules of
those countries either prohibit corporate migratindo not regulate
corporate migration at all. In both of the addressases we face with
obstacles to the freedom of establishment becaasganies cannot
move freely from one jurisdiction to another. Thisngs companies
from some Member States in a less favourable positompared to
companies from other Member States. The problemcggnized at the
EU level. The European Commission, along with th@&JEhas used
different legal instruments and measures to dirhimisd minimize the

8 See E. Wymeersch, ‘The Transfer of the Compangat $1 European Company
Law’, Working Paper No. 08/2003European Corporate Governance Institute,
2003); A. Frada de Sousa,” Company’s Cross-bordensfer of Seat in the EU after
Cartesio’, Jean Monnet Working Paper 07/0he Jean Monnet Center for
International and Regional Economic Law & Justizép9); W. G. Ringe, ‘The
European Company Statute in the Context of FreedbrEstablishment’ Legal
Research Paper Series, Paper No. 25/200&yurnal of Corporate Law Studid85
(University of Oxford, 2007).

° See J. Schmidt, ‘The New Unternehmengesellschadt the Limited — A
Comparison’, 9German Law Journa2008); N. Kuehrer, ‘Cross- border company
establishment in the EU and Austria’, Buropean Business Law RevieW46
(2001).
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problem discussed here. But there is no clearscsingple solution. As
things stand, this problem is far from being solvétbwever, the
Commission has not given up. Harmonization throdgectives has
yielded some results, as will be further discussz=@in

lll. Freedom of establishment in secondary legislabn —regulations-
success or failure?

The harmonization of company law in the EU stariedtively early.
This is quite understandable if we know that esghblg a single market
was one of the main goals of the EU integrationoraher to establish a
single market it was of utmost importance to remoagéonal barriers
and obstacles to free trade in the EU market.

The first company law Directive was enacted in Mal®68™° Until
nowadays, different fields and aspects of corpotate have been
covered by harmonization, such as corporate gomegacorporate
takeovers and mergers, takeover law 18tcThe freedom of
establishment and corporate mobility is one of idsues covered by
harmonization. There are a few Council and Commisglocuments
worth mentioning in the context of the freedom efablishment. It is
the Eleventh Council Directive 89/666/EEC of 21 Bmber 1989
concerning disclosure requirements in respect ahdhves opened in a
Member State by certain types of company governedhb law of
another Stat& Directive 2005/56/EC of the European Parliament and
of the Council of 26 October 2005 on cross-bordergers of limited
liability companie$® and, finally, the Proposal for a"l€Company Law

The First Council Directive 68/151/EEC of 9 MarcB68 on co-ordination of
safeguards for the protection of the interests efmimers and others, are required by
Member States of companies within the meaning efstrcond paragraph of Article
58 of the Treaty, with a view to making such safegs equivalent throughout the
Community, http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX988L0151:EN:NOT.

11 See on that K. Hoptylodern Company Law problems: A European Perspective
(Hamburg, Germany, Max Planck Institute 2000). 8lse Report of the Reflection
Group On the Future of EU Company Law, European @ission, Brussels, 5
April, 2011.

12 Eleventh Council Directive 89/666/EEC of 21 DecemH989 concerning
disclosure requirements in respect of branchesezpegna Member State by certain
types of company governed by the law of anotheteStal L 395., 30. 12. 2989.

13 Directive 2005/56/EC of the European Parliamend @ the Council of 26
October 2005 on cross-border merger of limitediliigbcompaniesOJ L 310, 25.
11. 2005.
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Directive on the cross-border transfer of the itegesl office of limited

companies? There are two company law regulations which alaeeh
significant influence for the discussed topicslithie Council Regulation
(EEC) No 2137/85 of 25 July 1985 on the EuropeaonBmic Interest
Grouping (EEIG) and Council Regulation (EC) No 228901 of 8

October 2001 on the Statute for a European Com(&ia)

1. Eleventh Council Directive 89/666/EEC

Eleventh Council Directive was enacted in Decenil®89. Although it
doesn’t directly cover the issue of company migratit is important in
the context of this paper since it deals with te@lglishment of branch
offices. Doing business through branch office ig oif typical ways of
doing business abroad. Accordingly, the eliminatidrrestrictions for
setting up branch offices in foreign countriesniglirect connection with
exercising the freedom of establishment. Before Eieective was
enacted, there were significant differences betwdember States' laws
concerning powers of representation of branchesesaand other legal
requirements for setting up a branch, disclosuggirements, financial
reports, etc. All this was a serious burden for artakings with
international business. It took a lot of time arfibré to find out what
are formal requirements and legal standards fabéshing a branch
office in a particular Member State. Thus, what Erigective aimed at
was to harmonize Member States laws concerningdbreguirements
for setting up and running a branch office in any Bember state. In
that sense, the P1Directive cannot be considered as an ambitious
document or project which will have major impact significant
influence on the domestic legislations of the EUnMder States. This
was merely an attempt to establish common standandscommon
rules for doing business through branch officabateEU level.

% In February 2004 the Commission launched an opesuttation (that is to say, a

consultation on the basis of an on-line, largelytiple choice questionnaire) on an
outline of the planned proposal for a Directivetba right of limited companies to

transfer their registered office from one Membeat&to another. See 1P/04/270 of
26 February 2004 (Company law: Commission consuitthe cross border transfer
of companies’ registered offices). The outline waxt laid down in a separate
consultation document. The outline was only pulgiislas an integrated part of the
Commission’s internal market website: http://ecopar.eu/internal_market/index
_en.htm.The consultation closed in April 2004. $®4/270. The results of the

consultation have been published on the Commissiaternal market website.
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2. Directive 2005/56/EC

The Directive 2005/56/ EC or Directive on cross desr mergers is
another piece of the EU legislation regulating oogpe migration. The
creation of the internal market has encouragedsdvosder mergers and
acquisitions. Since this area of law was mainlyulagd on national
level, it was important to enact a document addrgssergers with a
European dimension. In that sense, the main ainthef Directive
2005/56/EG®> was to create conditions for and facilitate mesger
between companies from different EU Member Staié® Directive
applies only to the merger of limited liability cpanies as the most
widely represented company type in business pec@ther forms of
companies were not covered by the Directive.

As stressed in Article 4 of the Directive, it regigls conditions relating
to cross-border merget$and in particular it regulates the following:
publication requirements, duties of management dmimistrative
bodies in case of cross—border merger, indeper@gotrt of merger,
approval of merger by general assembly, pre-mecgdificate, cross-
border merger entry into effect, consequences @éseborder merger,
employee patrticipation and other relevant issuls. Directive does not
directly deal with the transfer of corporate seahich is a typical
consequence of cross-border merger. However, trecie affects this
indirectly. By regulating cross border mergersrg¢gates conditions for
the change of corporate seat, in order to enforggh gnergers in
practice.

3. Proposal for a 14' Company Law Directive on the cross-border
transfer of the registered office of limited compares

The last and, in the context of this paper, the tmiogportant
Commission’s document dealing with corporate migratis the
Proposal for a thLCompany Law Directive on the cross-border transfer
of the registered office of limited companifésThe enactment of this
document, has not entered into force to date,ri®gnded by a number

15 More about directives: A. Kecskédtelelds tarsasagiranyitas(Corporate
Governance); (Budapest, HVG Orac 2011) p. 181.

18 Directive 2005/56/EC of the European Parliamend @ the Council of 26
October 2005 on cross-border merger of limitediliiglcompanies, Article 4.

17 See G. J.Vossestein, Transfer of the registeritedthe European Commission
decision not to submit a proposal for a Directd&éltrecht Law Reviewt (2008).
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of controversied® The adoption of the DirectiVé on cross-border
transfer of the registered office of limited comjg@nwas part of the
Commission’s Action Plan on Modernising Company LE003). In
the implementation of this Action Plan, the Commasspublished an
outline of the planned proposal (draft proposaljcdrding to the draft
proposal, a company transferring its registerediceffwould be
registered in the host Member State and would aequiegal identity
or legal personality there, while at the same teég removed from
the register in its home Member State and givindgtsidegal identity
(personality) there. If necessary, companies wialde to adapt their
structures and assets in order to meet the substaahd formal
conditions required for registration in the hostriveer State. However,
they would not be obliged to go through liquidatmmoceedings in their
home Member State or to create a new company irhdise Member
State. The essence of the transfer of a compaagistered office would
be that the applicable company law changes. Itldhoel noted that the
Commission, in describing the transfer of the rieged office, regularly
refers to the ‘acquisition of a legal identity eghal personality’ in the
host Member State. This expression is not entiedgurate for the
operation the Commission has in mind. In the casa transfer of
registered office — as envisaged by the Commissidine company in
guestion ceases to be a company under the laweohdme Member
State and becomes a company under the law of tteM@mber State.
During this operation, legal personality is retainghe assets and
liabilities of the legal person, therefore, are trahsferred in any way,
but remain belonging to it. In other words, theee d@ change in
nationality (of the legal form), not in the (idetgtdf the) person as such.
As we can see from above, the draft proposal obDinective dealt with
the all the most problematic issues concerningréuesfer of corporate
seat. Therefore, it came as a surprise when in2ily the Commission
announced that it had decided not to proceed \kigh14th Company
Law Directive. This is remarkable in view of thecfahat the adoption
of this Directive was a short-term priority of t®mmission's Action
Plan on Modernising Company Law. The Commissionlanpd its

18 Seelmpact assessment on the Directive on the crosdebdransfer of registered
office. See also P. Vargovaihe Cross —Border transfer of a Company’s Regidtere
Office within the ElCentral European University 2010) pp. 38-40.

19 More about directives: V. Halasz and A. Kecské&drsasagok a dzsdén
(Budapest, HVG Orac 2011) p.74.
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decision using the following explanations. Firsilysaid that there are
no economic arguments to pursue the idea of empatiseparate legal
document dealing with the transfer of registerditefonly. Secondly,
the Directive on Cross-Border Merger was enactedhe Commission
concluded that companies in cross-border transectian use the
possibilities offered by that Directive. And fingllthe Commission
stressed that companies already had legal meae$fectuate cross-
border transfer, by the Statute for a European Gom{’

4. Statute for a European Company (SEY and European Economic
Interest Grouping (EEIG)?

The creation of what is today called the ‘Europkeavi®® was one of the
major outcomes of the European integration. Theuftdor a European
Company and European Economic Interest Groupingnpelko the
group of codes which are considered to be the genEU law’* Both
regulations enable the creation of originally Ewap companies with
the main purpose to contribute to the achievement€ommunity
objectives such as the creation of the common mdriee movement of
goods and capital. It was in 1986 that the Eurogaamcil first enacted
a Regulation on the European Economic Interestimu@ng (EEIG).
EEIG was at the time a new form of legal entitydshen the European
law, created with the purpose to facilitate andoemage cross-border
cooperation. Today most, if not all Member Statagehincorporated
rules on EEIG in their national legislations. SIinE&IG is in all
Member States formed in accordance with the rutesgpibed by the
Council Regulation, there is no significant diffiece between EEIGs
established in different Member States. An EEIG trhase at least two
members from different Member States. A contractlie formation of
an EEIG must include its name, its official addressl objects, the
name, registration number and place of registratibmny, of each

20\/ossestein, op. cit. n. 16, at pp. 58-61.

21 Council regulation (EC) No 2157/2001 of 8 OctoB€01 on the Statute for a
European company (SE)J L 294/1, 10. 1. 2001 (SE).

22 Council regulation (EEC) No 2137/85 of 25 July 53 the European Economic
Interest Grouping.

B . Weidenfeld Europe from A to Z: A Guide to European Integrati@ifice for
Official Publications of the European Communiti€)T); W. Cairns)ntroduction
to EU Law(Cavendish Publishing Itd. 2002) pp. 71.

24 3. McCahery and E. Vermeulen, ‘Does the Europeamp@ny Prevent the
Delaware Effect’, 1 European Law Journa (2005) pp. 785-801.
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member of the grouping and the duration of the giroy except where
this is indefinite. The contract must be filedfz tegistry designated by
each Member State. Registration in this manner ezenfull legal
capacity on the EEIG throughout the EU. When a girayis formed or
dissolved, a notice must be published in the Gifidburnal of the EU
(C and S series). A grouping's official addresstrbeswithin the EU. It
may be transferred from one Member State to anaihigiect to certain
conditions. Each member of an EEIG has one votdoadh the
contract for its formation may give certain membae than one vote
provided that no one member holds a majority of tlodes. The
Regulation also lists those decisions for whichnimity is required.
The EEIG must have at least two organs: the memiaetsg
collectively and the manager or managers. The nearagpresent and
bind the EEIG in its dealings with third partieseawvhere their acts do
not fall within the objects of the grouping. An EEImay not invite
investment by the public. An EEIG does not necdygshave to be
formed with capital. Members are free to use a#teve means of
financing. The profits of an EEIG will be deemedow the profits of its
members and will be apportioned either accordintp¢orelevant clause
in the contract or, failing such a clause, in eqladres. The profits or
losses of an EEIG will be taxable only in the haoflis members. As a
counterweight to the contractual freedom whichtithe basis of the
EEIG and the fact that members are not requirgmdeide a minimum
amount of capital, each member of the EEIG hasmitdd joint and
several liability for its debts.

Fifteen years later, in year 2001 a new form of gany was introduced
in EU law. Enactment of the Statute for a Europ€ampany was again
surrounded by a number of controverstes.

The European Company also known as ‘Societas Earaaeme into
force 30 years after the initial proposal was pnése to the public. The
first proposal failed to obtain the countries' api since it threatened
the Member States’ lawmaking autonomy. Hence, & nat until 1989

% gee on that W.G. Ringe, ‘The European Companyuftah the Context of
Freedom of Establishmentl,egal Research Paper Series, Paper No. 25/2308,
Journal of Corporate Law Studid85 (University of Oxford, 2007); W. Bratton, W.
McCabhery, and E. Vermeulen, ‘How Does Corporate iitgbAffects Lawmaking?
A Comparative Analysis’Law Working Paper No. 91/200uropean Corporate
Governance Institute 2008), http://papers.ssrn.sol®papers.cfim?abstract_id
=1086667.
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that the Commission published a new draft Statuterder to expedite
its adoption. A report, produced by a group of etgpeoutlined a
compromise solution regarding labour participatiwhjch was a major
obstacle to enactment of the Statute. The Coumeilly adopted the SE
Statute in December 2000 and it entered into far@@ctober 2004. In
main outlines, the Statute for a European Compaggulates the
following: company formation, minimum capital, retgred office, law
applicable, registration and liquidation, statueguirements, annual
accounts, taxation and finally provisions on wirgdip SE.

a) Company formation

Concerning company formation there is a provision fbur ways of
forming a European company: merger, formation bblaing company,
formation of a joint subsidiary, or conversion of pablic limited

company previously formed under national law. Fdromaby merger is
available only to public limited companies from fdient Member
States. Formation of an SE holding company is alilélto public and
private limited companies with their registerediagt in different
Member States or having subsidiaries or branchesléember States
other than that of their registered office. Forimatof a joint subsidiary
is available under the same circumstances to aja} entities governed
by public or private lav®

b) Minimum capital

The SE must have a minimum capital of EUR 120 Ofere a
Member State requires a larger capital for comEeiercising certain
types of activity, the same requirement will alpplgt to an SE with its
registered office in that Member Stéfe.

¢) Registered office

The registered office of the SE designated in taéutes must be the
place where it has its central administration, thdb say its true centre
of operations. The SE can easily transfer its teggdl office within the

Community without - as is the case at presentsotliing the company

26 Statute for a European Company, Arts 1-4 and 15-38
27 Statute for a European Company, Art 4.
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in one Member State in order to form a new onenatlzer Member
State?®

d) Registration and liquidation

The registration and completion of the liquidatiohan SE must be
disclosed for information purposes in the Officiddurnal of the
European Communities. Every SE must be registerdlde State where
it has its registered office, in a register desigdaby the law of that
State?®

e) Statutes

The Statutes of the SE must provide as governirdjeBothe general
meeting of shareholders and either a managementd baad a
supervisory board (two-tier system) or an admiatste board (single-
tier system). Under the two-tier system the SE ianaged by a
management board. The member or members of thegaareat board
have the power to represent the company in dealiitsthird parties
and in legal proceedings. They are appointed amtoved by the
supervisory board. No person may be a member oh kbe

management board and the supervisory board ofaime £ompany at
the same time.

However, the supervisory board may appoint onetofmembers to
exercise the functions of a member of the managerbeard if a

vacancy arises. During such a period the functiénth@ person
concerned as a member of the supervisory board lsbasuspended.
Under the single-tier system, the SE is managedrbyadministrative
board. The member or members of the administrdinard have the
power to represent the company in dealings withdtipiarties and in
legal proceedings. The administrative board mayegik only the
management to one or more of its members. Stakdaegulates which
operations require the authorization of the sugeryi board or the
deliberation of the administrative boafd.

f) Annual accounts

The SE must draw up annual accounts comprisingpdkence sheet, the
profit and loss account and the notes to the adspamd an annual

28 Statute for a European Company, Art 7.
29 Statute for a European Company, Art 12.
30 Statute for a European company, Arts 38-51.
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report giving a fair view of the company's businasd of its position;
consolidated accounts may also be requited.

g) Taxation

In tax matters, the SE is treated the same as thiey multinational, i.e.

it is subject to the tax regime of the nationaldkdion applicable to the
company and its subsidiaries. SEs are subjecké&stand charges in all
Member States where their administrative centres saiuated. Thus,
their tax status is not totally satisfactory asr¢his still no adequate
harmonization at the European level.

h) Winding-up

Winding-up, liquidation, insolvency and suspensidrpayments are in
large measure to be governed by national law. AmBIEh transfers its
registered office outside the Community must be mgbowp on
application by any person concerned or any compatethority>

IV. ECJ case law on freedom of establishment

In exploring the issue special attention must hesgito the European
Court of Justice (ECJ) case law. The ECJ has iari@ss of decisions
established some principles of law in the contektfreedom of
establishment and the transfer of company's de faifice to another
Member State.

The first such decision was brought in 1986, in seecalledSegers
case. It was later on followed by a number of laatkndecisions?
Therefore, it is often argued that the ECJ had qumad impact in
developing the Community history. It is seen asifgwundertaken the
task of giving a "flash and substance” to an oatlimeaty and as having
developed a particular vision of the kind of Eurdpénas sought to
promote®*

31 Statute for a European company, Arts 61-63.

32 Statute for a European company, Arts 63-66.

33 See on that for example A. Frada de Sousa, ‘Coyw&itoss-border Transfer of
Seat in the EU after Cartesidean Monnet Working Paper 07/0Bhe Jean Monnet
Center for International and Regional Economic l&adustice 2009).

34p. Craig and G. De BurcBU Law (Oxford University Press 2003) p. 87.
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1. Seger®

In the respective case, Mr. Segers, a Dutch ndfibad set up a private
limited company in the UK, of which he was the sstareholder and
director. This company did not carry out any busiactivity in the
UK, where it had its registered office, and all thesiness activity was
carried on by a subsidiary established in the N&thds. The relevant
Dutch authority had rejected MSegers' application of a sickness
insurance scheme which, according to the Dutchslipn, was
reserved to the directors of companies establishdtie Netherlands.
Following the rejection by the court of first inste, which supported
the arguments of the relevant Dutch authority, Begers appealed to
Centrale Raad Van Beroegentrale Raad Van Berodpok the view
that the Court's arguments had some force ancathatterpretation of
the Community law was required. Therefore, it nefdrto the ECJ for a
preliminary ruling. On that request, the ECJ fotinat the fact that the
company did not carry out any business activityhim Netherlands was
insubstantial on the ground that the company, lpvia registered
office in the UK, met one of the conditions estsitsid by Art. 5436 for
enjoying the right of establishment. Furthermoiree ECJ concluded
that

‘legal conditions for affiliation to such a schemmst be the same
for employees of a foreign company as for employdeompanies

formed under the law of Member State concernedelisse to apply

to the security legislation to the directors of gamies formed in

another Member State must therefore be regardedragary to the

principle of freedom of establishmenrf.

However, in its explanation the ECJ raised anotliemma. Against
the Dutch authority’s arguments according to whibti. Segers
intended to circumvent the Dutch national rules, BCJ — by using both
the word ‘abuse’ and the word ‘fraud’, and by caiohg that ‘the need
to combat fraud may [...] justify a difference oédtment in certain
circumstances [...], but ‘the refusal to accord eksess benefit [...]
cannot constitute an appropriate measure in thegest’ — indirectly
suggested that there could be, in certain circumst cases of
circumvention amounting to abuse or to fraud andckwtcould be

% Case C-79/5®.H.M. Segers v Bestuur van deBedrijfsverenigingr\Bank [10
July 1986].
%6 Segers case, p. 11.
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contrasted through appropriate measures. Where&etiersuling did
not offer a reply to the question as to what woctthstitute ‘certain
circumstances’ and ‘appropriate measures’, theegjusntCentrosand
Inspire Artd’ rulings showed transactions which the ECJ regasted
representing circumventions without abuse of riglaisd offered
indications as regards the circumstances whenitbenvention would
amount to abuse.

2. Centros®

In Centros Danish nationals had set up a private comparginéag the

UK, and this company had opened a branch in Denmalhlere all

business activity was deemed to be carried ouhodigh the relevant
Danish authority had refused to register the bramthhe ground that
the Danish founders of the UK company had circurteeénthe

provisions of the Danish company law requiring animum share

capital for the purpose of protecting creditorsg #6CJ rejected this
position. The ECJ found that the refusal to regite branch would
prevent the company established in the UK by theighanationals from
exercising its freedom of establishment guarantsethe Treaty, but —
in its reasoning leading to this conclusion — ghtighted two decisive
points. First, the ECJ, on the basis of its previoase-law concerning
both the exercise of fundamental freedoms and tuess to rights
granted by the EU law, specified that Member States

‘are entitled to take measures designed to presente of their
nationals from attempting, under cover of the sgbteated by the
Treaty, improperlyto circumvent national legislation or to prevent
individuals from improperly or fraudulently takingdvantage of
provisions of Community law’.

The wording improperly to circumvent’ indirectly suggests that — as
opposed to cases of abuse — there may be case®pér (intended as
not abusive)circumvention of national rules via the fundamental
freedoms. As a result, it could also suggest thdividual Member
States should not contrast these cases withoutas@ming the purpose
of the Treaty’'s provisions granting the fundamentaéedoms
themselves. In fact, in this respect, the ECJ liedd national courts,

7 See on that more Case C-167/01 Karmman Koophandel en Fabriken voor
Amsterdam v Inspire Af2003].
%8 Case C-212/9Tentros Ltd v Erhvervs-og Selskabsstyre[4899].
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whilst able to take account of the abuse or fraemiutonduct on the part
of the persons concerned to deny them the ben&fthe EU law
provisions on which they seek to rely, must assash conduct in light
of the purpose pursued by the EU law provisiorstake.

Second, the ECJ took into consideration the faatttie rules which the
parties sought to avoid were rules concerning tbemdtion of
companies and not rules concerning the carryingfocertain trades,
professions or businesses and had regard to tlifisgrirpose of the
Treaty’'s provisions granting the right of estahfi@nt. On these
grounds, it held that the fact that a national Member State wishing
to set up a company chooses to form it in a Mertete whose rules of
company law seem to him the least restrictive anset up branches in
other Member State cannot, in itself, constituteabnse of the right of
establishment. Moreover, by restating a conclusiotihe Segersuling,
the ECJ also found that the fact that a company ¢ conduct any
business in the Member State in which it had itgstered office but
only in the Member State where the branch is estaad is not
sufficient to prove the existence of abuse or fedewt conduct which
would entitle the latter Member State to deny thepany the benefit of
the right of establishment.

3. Cartesio®

The last, and one of the most recent ECJ casesresddm of
establishment, which is particularly interestingciontext of this paper
since it deals with a Hungarian limited partnerskiphe ECJ judgement
in the Cartesiocase, delivered on 17 December 2008. Cartesioawas
company which was incorporated in accordance whith Hungarian
legislation and which, at the time of its incorpag, established its seat
in Hungary, but transferred its seat to Italy anshed to retain its status
as a company governed by the Hungarian law. Under rélevant
Hungarian law, the seat of a company governed éyHilmgarian law is
to be the place where its central administratiositisated. Because of
that, Cartesio’s request for a transfer of the alddf head office was
refused. In this case, the ECJ discussed whetheed 43 EC and 48
EC were to be interpreted as precluding legislatiba Member State

%% Case C-210/0&artesio Oktaté és Szolgaltaté. Eee also, V. Korom and P.
Metzinger, ‘Freedom of Establishment for Compani€ke ECJ confirms and
refines its Daily Mail Decision in the Cartesio a6 European Company and
Financial Law Revievt (2009).
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under which a company incorporated under the lavwhat Member
State may not transfer its seat to another Memtage Svhilst retaining
its status as a company governed by the law ofMbmber State of
incorporation. On the issue, the EJC ruled that:

‘As Community law now stands, Articles 43 EC andEB are to be
interpreted as not precluding legislation of a MemBtate under
which a company incorporated under the law of Matmber State
may not transfer its seat to another Member Sthikstwretaining its
status as a company governed by the law of the MerShate of
incorporation’.

A critical part of the judgment reads as follows:

110 Thus a Member State has the power to defind lio¢
connecting factor required of a company if it iske regarded as
incorporated under the law of that Member State, a®l such,
capable of enjoying the right of establishment, #mat required if
the company is to be able subsequently to mainkeaihstatus. That
power includes the possibility for that Member 8tabt to permit a
company governed by its law to retain that stafuhieé company
intends to reorganize itself in another Member eStat moving its
seat to the territory of the latter, thereby bragkthe connecting
factor required under the national law of the MemiState of
incorporation.

111 Nevertheless, the situation where the seat afompany
incorporated under the law of one Member Stateassferred to
another Member State with no change as regarddathewhich
governs that company falls to be distinguished frthva situation
where a company governed by the law of one Membste $noves
to another Member State with an attendant changegeads the
national law applicable, since in the latter sitatthe company is
converted into a form of company which is goverbgdhe law of
the Member State to which it has moved.

112 In fact, in that latter case, the power refitteein paragraph 110
above, far from implying that national legislatioon the
incorporation and winding-up of companies enjoyy d&orm of
immunity from the rules of the EC Treaty on freedoof
establishment, cannot, in particular, justify theervber State of
incorporation, by requiring the winding-up or ligation of the
company, in preventing that company from converiisglf into a
company governed by the law of the other MembeteSta the
extent that it is permitted under that law to dd%o

40 Cartesio case.
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4. Case in progress: C-378/10 VALE Epitési Kift.

In this case, the company VALE CONSTRUCIONI Srburided in
Italy, with a registered seat in Rome, wanted tmdfer its seat to
Hungary and it also wanted to abolish its economativity and
existence in Italy and intended to operate furtloeenin Hungary under
the name of VALE Epitési Kft. The owners wantedéapresent VALE
CONSTRUCIONI Srl. as a predecessor of VALE Epité$i. The
Hungarian Court of Registry rejected the applicafior registration of
the VALE Epitési Kft. stating that according to theingarian Act on
Company Registration, it was not possible to regiatcompany which
was founded under the ltalian law as a predecesks@ Hungarian
business association. The case was transferrda tSupreme Court of
Hungary, which asked the European Court whetheiclast 43 and 48
EC must be interpreted in such a case as meanaighty preclude
legislation or practices of such a (host) MembeteStvhich prohibit a
company established lawfully in any other Membeat&ithe Member
State of origin) from transferring its seat to tiest Member State and
continuing to operate under the laws of that Statéearing was held
on 14 October 2011 and the opinion of the Advodaeneral was
presented on 15 December, 2011. According to th&i@p of the
Advocate General: a Member State can only densfiearng the seat
of a company which was established lawfully in Exeopean Union if
this kind of restriction can be applied only with@ny discrimination,
can be justified with a compelling reason baseguislic interest and is
capable to assure the aim which would be accongalidby it, and it
does not exceed the proper measure accomplishisgith. Advocate
General Niilo Jaaskinen concluded that such leiifisiaor practices
which refuse transferring the seat and the operatiaer the law of the
host Member state to a company which was lawfuliialdished in
another Member State are contrary to the regulatiothe European
Union. However, the company is required to be abl@eliver proof
that the previous company is its legal predecedsexertheless, the
phenomenon that a company claims the registrafiais predecessor in
the host Member State cannot be the basis for dgfextion of the
application for registration.
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V. Hungarian law on corporate seat and implicationsof EU law on
Hungarian law

In Hungary, the effective rules regarding the fimadof establishment
are contained in the Act IV of 2006 on Business o&gsions
(hereinafter Gt.), and in the Act V of 2006. on RubCompany
Information, Company Registration and Winding-upd@edings. The
criteria which are the aim of the Hungarian Act d@usiness
Associations are the most important regulationsandigg the freedom
of establishment. To accomplish these aims

- Fast and low-cost establishment of companies muest
provided.

- Regulations on companies shall be separate, bilblietoo.

- Reasonable and proportionate regulation referrmgreditor
and investor protection must be provided within fitaenework
of the European Union’s company law.

- Provide the use of modern communication devicesthia
setting-up and running of companies (e-adminigirati
volunteering).

On the whole, the most important principle is tooyde the
competitiveness of the domestic regulation conogrbusiness entities.
With regard to the freedom of establishment, thewcoste legal
guarantees are contained in the Act on Businesschgions, namely in
the rules which refer to the personal and objectiwepe of the Gt.
According to this*

The act shall regulate the foundation, organizatima operation of
business associations with a registered office umgary, the rights,
obligations and responsibility of the founders anmdembers
(shareholders) of business associations, as wehedransformation,
merger and demerger of business associations anevitiding up of
such associations without legal succession. The ghetll apply to
cooperative societies vested with legal personaditich as groupings;
furthermore, the Act shall regulate the foundatemd operation of
recognized groups of companies. Business assowatimay only be
founded in the forms regulated in this Act.

Associations lacking legal personality in Hungaare general
partnerships (kkt.) and limited partnerships (lBysiness associations

41 See Act IV of 2006 on Business Associations, A5,
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with legal personality are private limited-liablitompanies (kft.) and
public and private limited companies (rt.).

Each business association shall have a corporatee.n®usiness
associations lacking legal personality also haalleapacity under
their corporate names, they may obtain rights antbetake
commitments, such as acquire property, concludeéracts, and may
sue and be sued.

Certain specific economic activities may be retgdcby law to be
pursued only in specific company forms. Busines®eiations may be
founded by non-resident and resident natural perdegal persons and
business associations lacking legal personalityjototly engage in
business operations, and such persons may joine thmsiness
associations as members or acquire participattwarés) therein.

With the exception of private limited-liability cqranies and public or
private limited companies, at least two memberesraquired for the
foundation of a business association.

Business associations may also be created by wayaon$formation
(converting from one company form to another, meege demerger.
International treaties may contain regulations @rodation from the
provisions of the Gt. in respect of the participatiof non-residents in
business associations. Non-resident and residdatahgersons, legal
persons and business associations lacking legsbpality can establish
business associations. These persons can not @nlyjouinders of
business associations, but they also can jointlyage in business
operations, and such persons may join these bssassociations as a
member, or acquire participation therein. In oribeknow who can be
regarded as a resident or non-resident person we toaexamine the
Act XCllI of 2001 on Abolishing Foreign Exchanged®éctions and the
modification of certain relating acté The involvement of non-resident
persons in founding may be regulated otherwise iyingernational
treaty when compared to the Gt. In judicial procedthe opinion of an
authorized Ministry shall be asked according to theactice of
reciprocity for international treaties. The regidas of the Law-Decree
No. 13 of 1979 on International Private Law (heafier Nmj.) cannot
be wused in questions which are under the scope l& t
Directive593/2008/EC® The law of a legal entity is the law of the state
in the territory of which the legal entity was retgired. If a legal entity

42 See Act XCIII of 2001, Art 2(1)-(2).
43 See Law-Decree No. 13 of 1979 on Internationald®ei Law, Art 18.
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was registered according to the laws of sever&star no registration
is required according to the law applicable at fhace of its seat
indicated in the charter, its governing law shalltbe law applicable at
the place of its seat indicated in the chartertHe absence of the
preceding information, the legal person's govertévg shall be the law
of the state in the territory of which its centrahinagement is located.
According to Section 26 of the Nmj., a contractassociation shall be
governed by the law of the country where the comppursues its

activities. A memorandum of association resultimghie foundation of a
legal person shall be governed by the law of thenty where the

founder is incorporated. According to Section 2Bligations arising

under equity securities shall be governed - in $eraf transfer,

termination and enforcement - by the law of thentguwhere the legal
person is established. The same rules are apmicabl general

partnerships and limited partnerships, even thabely lack the status
of legal persons, as they are registered in thepeom register,.

According to the Act XXIV of 1988 on the Investmgmf Foreigners in
Hungary, a foreign national shall mean a non-regids defined in the
Act on Abolishing Foreign Exchange Restrictions.ldys down the

definition of investments of foreign nationals irumgjary, foreigners’

economic establishment and independent enterprfsea doreign

national. The Act states that undertakings opegativith foreign

participation may take part in the foundation ofhest business
associations, may themselves found other businsssciations, and
may acquire participation in existing business esdions and

cooperatives. Since these business associationsregistered in

Hungary, they are under the competence of the ColufRegistry.

Where an international treaty or a directly apgileaEuropean Union
legislation that is binding in its entirety containprovisions in

derogation from the Act, the provisions contairteet¢in shall apply.

VI. Croatian law on corporate seat and implicationsof EU law on
Croatian law

The modern Croatian company law developed in thky é890s, after
Croatia gained its independence. The transformdtmm one political
and economic model to another resulted in sigmificehanges,
particularly visible in the area of corporate law.
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In 1993, a new Croatian Companies Astas enacted. This marked the
beginning of a new era in the legal environmentbfosiness. The 1993
Companies Act was modelled after the German compawy This
influence, apparent even in the present time, ,ustihoothed the
subsequent harmonization of the Croatian law wi¢hEU law.

The 1993 Companies Act has been changed severas iimorder to
comply with acquis communautair® Interestingly, those changes did
not address relate the issue of corporate seat.

The rules on corporate seat in the Croatian Comegadict have
remained unchanged since the original version ah@mies Act was
published. According to those rules, a companybdisteed in Croatia
can have only one seftThe company seat is the place of central
management or a place where the company is doingt mwio his
activities?’ This means that company founders can choose bettwee
places, they can either choose to register in theepwhere central
management will reside or the place where most emyppctivities are
done. In case when it is not clear whether a compgaat is in one or
another place, it will be considered that the ¢ seat is the one
where company is registered at the Court Regfstihe Companies
Act also regulates that a company can change a8’ s&his decision
must be brought by company members and the chdmymrpany seat
must be predicted by the company statute. The issuehange of
company seat abroad is regulated by a single muieei Companies Act.
Article 38(2) states that for a transfer of compassat abroad a
company needs a written consent of the MinistriFionce. The Court
Registry must be notified about such chatfgk.is obvious from the
above that the change of corporate seat abroastlimitally possible,
but in practice a company willing to relocate isisto a foreign country
will face a number of problems. There is a numidenrsolved issues,
such as what happens with a company that transéessat abroad? Is it
still governed by the Croatian law or will it becema host state
company? Furthermore, it is also unclear whetherompany that

44 Companies ActOfficial Gazette111/93.

45 Amendments have been publishedi 34/99, 52/00, 118/03, 137/09.
6 Companies Act, Art. 37 (2).

47 Companies Act, Art. 37( 1).

8 Companies Act, Art. 37 (4).

4% Companies Act, Art. 38 (1).

50 Companies Act, Art. 38 (3).
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transfers its seat abroad must go through a prooédgjuidation
(winding -up) or it can continue its life in anoth@ember state? The
guestion is also where such company will pay taxhm future, in its
home country or host country? And finally, it isgortant to stress that
a change of corporate seat to foreign country caeonly depend on
Croatian authorities, but also on the legal ordehe foreign country in
guestion. If the rules of such country do not allwansfer of company
seat, the change of company seat will not be plessib

In the above considerations, reference was madetorthe situation of
company emigration, such case being when, for elgnap Croatian
company wants to move its company seat to a foreagmtry. But what
aboutvice versasituations where, for example, a foreign compaapts
to transfer its seat to Croatia (immigrate in Cimatdue to different
reasons.

The Croatian Companies Act is silent on that. kglaot regulate such
situations at all. This leads us to the conclugimat under the current
Croatian law this is not possible.

We cannot say that this is forbidden, but the aur€roatian legislative
framework contain no substantive or procedural srukéhich would
enable foreign companies to immigrate to Croatmeign undertakings
who want to do business in Croatia are, of couabée to do that, but
they can do it onlyia branch offices or toned to set up a company in
Croatia under the rules prescribed by the Compakses

This situation will not last much longer. As soah@roatia becomes a
full member of the EU, the rules on the freedonestiiblishment along
with the ECJ case law will apply. As is the cas¢hwither Member
States, we will have to adapt to the rules anddstatts applied in the EU
for decades now.

This means that we will soon face another legigtathange in the area
of the Croatian corporate law.

VII. Freedom of establishment after Lisbon. ‘Quo valis’ right and
freedom of establishment? Conclusion

Narrowly interpreted, the freedom of establishnmaetins the following
freedoms for business associations:
- the founder has the right to establish a compaapyiMember State.
- the owner of a business association has to righimtntain
economic activity in any given Member state, thioutpmestic or
foreign associations
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- the free choice of founding subsidiaries or braschéth the
purpose to maintain economic activity through these
- equal treatment of domestic and foreign businesecésgions and
their owners

Articles 49-55 of the Lisbon Treaty (Articles 43-48 the former EC
Treaty) are regulating the issue of the right otalelshment?
According to these provisions, restrictions on tfreedom of
establishment of nationals of a Member State intehetory of another
Member State shall be prohibited. Such prohibiball also apply to
restrictions on the setting-up of agencies, brasmahresubsidiaries by
nationals of any Member State established in thdtdey of any
Member State.
The freedom of establishment shall include thetrightake up and
pursue activities as self-employed persons andetaup and manage
undertakings, in particular companies or firms Witthe meaning of the
second paragraph of Article 54, under the condstimd down for its
own nationals by the law of the country where sastablishment is
effected, subject to the provisions of the Chapédating to capital.
(Article 49)
In order to attain freedom of establishment as ndgya particular
activity, the European Parliament and the Coumciling in accordance
with the ordinary legislative procedure and aftesngulting the
Economic and Social Committee, shall act by medrdirectives. The
European Parliament, the Council and the Commissiall carry out
the duties devolving upon them under the precedirayisions, in
particular:

a) by according, as a general rule, priority treatnenactivities
where freedom of establishment makes a particulzalyable
contribution to the development of production ardl¢;

b) by ensuring close cooperation between the competent
authorities in the Member States in order to aagerthe
particular situation within the Union of the var®activities
concerned,;

c) by abolishing those administrative procedures arattjges,
whether resulting from national legislation or fragreements

51 See T. NochtaTarsasagi jog(Budapest — Pécs, Dialég-Campus Kiadé 2011) p.
32-33-

52 See http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:Q0B3:FULL:EN:PDF.
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previously concluded between Member States, thater@ance
of which would form an obstacle to freedom of eshiment;

d) by ensuring that workers of one Member State enguldg the
territory of another Member State may remain irt tearitory
for the purpose of taking up activities thereinsaff-employed
persons, where they satisfy the conditions whidy thrould be
required to satisfy if they were entering that &tat the time
when they intended to take up such activities;

e) by enabling a national of one Member State to aegamd use
land and buildings situated in the territory of gnes Member
State, in so far as this does not conflict with phieciples laid
down in Article 39(2);

f) Dby effecting the progressive abolition of restoas on freedom
of establishment in every branch of activity under
consideration, both as regards the conditions &iting up
agencies, branches or subsidiaries in the territbry Member
State and as regards the subsidiaries in the arriof a
Member State and as regards the conditions gowgeth@aentry
of personnel belonging to the main establishmenb in
managerial or supervisory posts in such agenciesiches or
subsidiaries;

g) by coordinating to the necessary extent the safdguahich,
for the protection of the interests of members atiters, are
required by Member States of companies or firmsiwithe
meaning of the second paragraph of Article 54 aithiew to
making such safeguards equivalent throughout theri)n

h) by satisfying themselves that the conditions ddlgigghment are
not distorted by aids granted by Member Statedl&rs0).

The provisions of this Chapter shall not apply, fap as any given
Member State is concerned, to activities which attState are
connected, even occasionally, with the exercigaffadial authority. The

European Parliament and the Council, acting in @zswe with the
ordinary legislative procedure, may rule that thevfsions of this
Chapter shall not apply to certain activities (&lgi51).

The provisions and measures taken in pursuancedhehall not
prejudice the applicability of provisions laid dows law, regulation or
administrative action providing for special treatmnefor foreign

nationals on grounds of public policy, public sétyuor public health.
The European Parliament and the Council shallpgdi accordance
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with the ordinary legislative procedure, issue dikes for the

coordination of the abovementioned provisions @etb2).

In order to make it easier for persons to take ng ursue activities as
self-employed persons, the European ParliamentlandCouncil shall,

acting in accordance with the ordinary legislatipeocedure, issue
directives for the mutual recognition of diplomasrtificates and other
evidence of formal qualifications and for the caoation of the

provisions laid down by law, regulation or admirasive action in

Member States concerning the taking-up and puo$uittivities as self-
employed persons.

In the case of the medical and allied and pharniaegyprofessions, the
progressive abolition of restrictions shall be defmnt upon

coordination of the conditions for their exercigethe various Member
States (Article 53).

Companies or firms formed in accordance with the ¢ a Member

State and having their registered office, centrdimiaistration or

principal place of business within the Union shéil, the purposes of
this Chapter, be treated in the same way as napamslons who are
nationals of Member States. ‘Companies or firmsansgecompanies or
firms constituted under civil or commercial lawglmnding cooperative
societies, and other legal persons governed byiguobl private law,

save for those which are non-profit-making (Artiblg).

Member States shall accord nationals of the othembkr States the
same treatment as their own nationals as regandiipation in the

capital of companies or firms within the meaningoficle 54, without

prejudice to the application of the other provisioof the Treaties
(Article 55).

The 14" Directive, regulating the field of company law (e is now

being prepared) and concerning the transfer ofdgestered office and
the practice of the European Court will probablgtrain the Member
States’ intention to monopolize their own compaamyd>® Regulations

governing the transfer of registered office willtrie regulated in the
Gt. until after the acceptance of the Directiveimy the implementation
period®*

3 S. GrundmanrEuropean Company Lagintersententia 2007) pp. 116.

% See G.J. Vossestein, ‘Transfer of the registerdiceo The European
Commission's decision not to submit a proposaladirective, 4 Utrecht Law

Review, Volumé& (2008) pp. 53-65. or E. Wymeersdb,a directive on Corporate
Mobility needed®Financial Law Institute, Universiteit Gent 2006).
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Providing EU information in libraries — experiencesfrom member
states and candidate countries

I. Introduction: access to information and libraries in the 2f'
century

1. Access to information

The 28" century — among many other developments in huriggsr—
brought about the widespread recognition of variGagormation’
rights: the right to privacy, on one hand, and tight of accessing
public information, on the other. These rights haeen recognised in
national legislation as well as international trest such as the
European Convention on Human Rights:

Article 10 — Freedom of expression

1. Everyone has the right to freedom of expressitiis right shall include
freedom to hold opinions and to receive and imp#drmation and ideas
without interference by public authority and redesd of frontiers. This
article shall not prevent States from requiring libensing of broadcasting,
television or cinema enterprises

The European Union also has imposed on its ingtitatan obligation to
function as openly as possible, giving citizens aadidents of the
Member States a right of access to documents:

Article 15

1. In order to promote good governance and enseredrticipation of civil
society, the Union’s institutions, bodies, officasd agencies shall conduct
their work as openly as possible. [...]

3. Any citizen of the Union, and any natural ordkegerson residing or
having its registered office in a Member State]ldfave a right of access to
documents of the Union’s institutions, bodies, adf and agencies,

" Dr. Eszter Karoliny, Head of Library — Eurojusgrier EU Law Raporteur,
University of Pécs, Faculty of LawarolinyEszter@netscape.net

- Tunjica PetraSe¥j PhD, senior assistant, Department of Constitatidiaw and
Political Sciences, Faculty of Law, J.J. Strossmaymiversity of Osijek,
tpetrase@pravos.hr

™ Ljiliana Siber, MA lib., mag. iur., reference ldrian, Law Faculty Library, J.J.
Strossmayer University of Osijek, ljsiber@pravos.hr
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whatever their medium, subject to the principled #me conditions to be
defined in accordance with this paragraph’.

The above-mentioned information rights are served the active

provision of information by states and internationgganisations via
official publications, government websites etcwadl as the ‘passive’
side of having a mechanism to answer queries fiiizens. In addition

to providing the base minimum of information praked in laws,

modern states and organisations also try to hahohfmsmation on their

structure and policies in all available forms taadle the widest possible
audience, using every media type and communicatexhnology

available.

2. The role of libraries

Libraries have provided documents and informatéyvell as access to
information, as one of their fundamental functioinem the beginnings
of their existence. Since the establishment ofgihelic library model,
this mission statement has included the widestiplesaudience, that is,
giving information to all the people. ‘For the ldsy and information
professions no value is more fundamental than andbment to
providing the people with access to informatibn.’

This ultimate role of libraries has been recognisethe International
Federation of Library Associations and Instituti¢ifd_A)’s Guidelines
for Public Libraries:

‘The primary purposes of the public library areprovide resources
and services in a variety of media to meet the si@dndividuals
and groups for education, information and persat@lelopment
including recreation and leisure. [...] It is a bakigman right to be
able to have access to and an understanding ofmat®n, and
there is now more information available than evefole in the
world’s history. As a public service open to aletpublic library
has a key role in collecting, organising and expligi information,
as well as providing access to a wide range ofin&dion resources.
In providing a wide range of information the publicrary assists

1 B. J. Turocka, G. W. Friedrich, 'Access in a Dégi\ge’ in M. J. Bates M. N.
Maack, eds.Encyclopedia of library and information scien(l®@oca Raton, CRC
Press 2010) p. 23.
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the community in informed debate and decision n@kim key
issues?

EBLIDA, the European Bureau of Library, Informatiomnd
Documentation Associations, which is an independerdn-profit
umbrella organisation of national library, archiemd information
sectors associations and institutions in Europsy alstablished in its
mission statement ‘unhindered access to informatiotihe digital age
and the role of archives and libraries in achievihig goal’” There
remains little doubt that libraries are widely coesed to be a uniquely
suited tool to aid access to information. This gipte is known and
made use of by the European Union, whose informaiicy we will
discuss in the next chapter.

II. European Union and information: information and
communication policy of the EU

1. The past and the present of information policy

The first point to be made when talking about theopean Union’s
information policy is that the European instituipnespecially the
European Commission, have since their earliestrirat®ns provided
information on the functioning and activities oketiCommunities and
later the Union. Parallel to this, both the Comimissind the Parliament
have semi-regularly issued documents that were llysaémed at

creating a coherent approach to these informatibiniges. (The same
can be said of communication, or more precisely possibilities

available for the European citizens to directlyluehce EU policy.)

None of the documents, however, dealt with the afsthe complete
array of existing information/communication tools. this article, we

will mention both some of the most important tofds and documents
about the information/communication policy, in aartological order of
appearance. The information policy documents (C@sion

communications, EP resolutions) published in tirst fidecades of
integration were treating the policy as more ofagiministrative issue
than one of high politics: they were mostly annuatblic relations plans
or strategies for activating the citizens to pgrtte in the European
Parliament elections. The information policy docuatse however,
gained more weight as the ‘democratic deficit’ isrikit in the late

2 http://archive.ifla.org/VIl/s8/proj/gpl.htm#2.
3 http://www.eblida.org/.
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1980s, and at the referendums on the Maastrichatyrg became
apparent that the European citizens no longer &edepe functioning
of the EU without very serious doubts. As the neilemmium began,
the main problem turned from a lack of informatitm a lack of
communication: beside easily understandable andilyeavailable
information on EU activities, the citizens also wezhto have a real
chance at influencing EU policy. In lieu of thisiey expressed their
opinion in referendums, the most notable of whigresmhe French and
Dutch votes on the Constitutional Treaty. The yefr2005 was a
turning point in the development of the Europeanm@umnication
Policy, but this does not mean that no actions vie@ken before. The
European institutions, especially the European Cision, were well
aware that more needed to be done in this field swvee 1992, and
issued several documents to alleviate the proti‘lemsthis era, the
significant ‘access to documents’ legislaficand case-law have also
been developed. After the Constitutional Treatemfidums and in a
response to the period of reflection declared ey Eluropean Council
the Commission re-evaluated its communication #igs/ and put
forward three documents to create a new framewwrkwhich the
people of Europe would be able to get pertinerdrimaition about the
EU and express their opinions in connection withre first of these
documents was the Action Plan to improve commuinigaEuropé,
which was issued by the Commission to summariseribasures to be
taken inside the Commission, to ‘put its house rided. The second
document issued was Plan’&jming at ‘stimulating a wider debate’
between the institutions and the citizens. Althoygsbmpted by the
need of deciding the fate of the Constitutionalafyeits main purpose

4 Information, communication, openness. Luxembouf@ffice for Official

Publications of the European Communities, 1994; éw nframework for co-
operation on activities concerning the informat&rd communication policy of the
European Union, COM(2001)354; An information ananoaunication strategy for
the European Union, COM(2002)350; Implementing th&ormation and
Communication Strategy for the European Union, C2004)0196 and European
Parliament resolution on the implementation of Eheopean Union’s information
and communication strategy, 2004/2238(INI).

5 Regulation 1049/2001/EC.

6 Action Plan to improve Communication Europe by tf@ommission:
SEC(2005)985.

" Plan D for Democracy, Dialogue and Debate: the @imsion’s contribution to the
period of reflection and beyond, COM(2005)494.
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is to be able to define Europe, based on the eapewcs and needs of
citizens; this naturally means that it is not rietdd to the period of
reflection: the Plan D gives a foundation for agdgarm consultative
method of operation. This method is based on tleimagtion that
European citizens would like to have their voicearde by the
institutions, and that forums are needed for themxpress their views.
These forums, in all Member States, would providaeze for ‘broad
ranging national debates on the future of Europthough assistance
was provided by the Commission and the EuropealieR&nt, through
Representations and Offices respectively, the rspiity of
organising the debates was on the Member Statissywds augmented
by 13 Community-level initiatives. Plan D involvedfeedback process
from Member States: the first stage of this endedpril, 2006. Two
documents were drafted on basis of the feedbachtsethe first was a
Citizens’ Agendd, summarising the Commissions’ proposals and
commitments to a ‘Europe of results’, which showt$pond to the
citizens’ needs and expectations. The other documéopted by the
Commission on the basis of the first feedback frielan D national
debates was the Communication from the Commissiche European
Council on the Period of reflection and Plar? Bs follows from its
title, this document is more closely concerned wiith outcome of the
reflection period and the results of national fosuonganisedin 2007,
the period of reflection came to an end; insteadhef Constitutional
Treaty, a Reform Treaty was drafted, and the catiion process begun
anew. Reflecting the passing of the stage whichghan birth to Plan
D, the Commission adopted a document that evaluhigdhitiative, but
also proposed a continuing process, especially igtlard to the Lisbon
ratification and the European Parliament electidms2009'° The
continuing initiative, dubbed Debate Europe after Plan D discussion
website, will concentrate on the3D, democracy, by conducting
citizens’ consultations and debates with politisiaabout the position
papers prepared at the consultations. It also &scas promoting active
citizenship (here cooperation with all Europeatriitagons is essential),
taking into account all already existing programni@shis end. The
third of the original three documents introduced ttwe European

8 A Citizen's Agenda: Delivering Results for Euro@)M(2006)211.

® The Period of Reflection and Plan D, COM(2006)212.

19 Debate Europe — building on the experience of Bldor Democracy, Dialogue
and Debate, COM(2008)158.
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Commission, the White Paper a European Communita®olicy,
adopted on 1st February 2006, launched a consultatin the
introduction of a new communication policy for tk®J. This would
stem from the dual principles that every Europdtinen, regardless of
nationality, social or educational background o aher defining
factor, has a right to both receiving ‘fair andl fiaformation’ about the
European Union, and, in return, to be heard byEHeanstitutions, when
he or she wishes to express his/her opinions. Bgsdtablishing these
rights for the individuals, the White Paper alsaggests building a
‘European public sphere’ to ensure that EU-reldatgaics have a pan-
European forum of their own, where they can be udised. The
document identified five areas for action in relatito establishing the
new policy: developing the principles of communigat empowering
citizens, better media connections, better useunbliEarometer surveys
and more cooperation. The first tangible effectshef efforts to find a
solution were presented to the public in Octobe®720albeit in a
provisional form, by the Commission. The severatuipents made
public at this time were based on the results fith consultation
process described in the White Paper on the Euno@eamunication
Policy, and the findings of two Eurobarometer sysveonducted in
2006 on the communication policy preferences aruthaf citizend?
and decision makefsof the EU. The European Commission issued a
document on Communicating Europe in Partnerkhipproposal for an
Inter-Institutional Agreement (IIA} on the same topic, plus the impact
assessment documelitattached to these two on th& 8f October
2007. In these the Commission outlined its new @sap for a
communication policy, emphasized the importanc¢hefcoherent and
integrated approach to communication; pointed dwet mecessity of
empowering citizens so they would be able to padie in the EU
discussions. It also put forward new ideas to h&l development of a

1 White Paper on a European Communication PolicyM(ZD06)35.

2 Flash Eurobarometer 189a EU Communication anctitimens. General Public
Survey 2006.

13 Flash Eurobarometer 189b EU Communication anditieens. Decision Makers
2006.

14 Communicating Europe in Partnership, COM(2007)568.

15 Proposal for an Inter-Institutional Agreement owen@nunicating Europe in
Partnership COM(2007)569.

16 Accompanying document to the Communication Comwatiig Europe in
Partnership Impact Assessment SEC(2007)1265.
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European public sphere, such as involving politisiand journalists in
internet discussions and meetings (Pilot Infornmatetworks), re-
designing the EUROPA portal, and placing more weigh public
opinion surveys. Finally, the Communication, in #dd to proposing
the 1IA (thus working together with other institois), also mentions
forms of cooperation (e.g. management partnershigs)Member State
governments. The draft IIA text contained the eim&ment of the
objectives (taken from the White Paper) of givingmyone ‘access to
fair and diverse information about the Europeanodhiand enabling
‘everyone to exercise their right to express thigiws and to participate
actively in the public debate on European issukstecognises and
details the tasks and duties of the (already exgstinter-institutional
Group on Information (IGl), lays down the procedufeadopting a
common annual work plan, and the actions to ma&kthe principle of
going local. Finally, the IIA establishes monitafjnassessment and
review procedures. These proposals were soon fetowb
communications from the Commission on the betterafghe Interné
(while recognising the importance of the Intertieiis mostly details the
reform of the EUROPA website) and audio-visual r€djuse of the
existing and possibility of new television and mdnetworks) in
addressing citizens. These strategies are significaallowing for the
use of the most available and democratic, also pamtilar information
sources in Europe. The draft IIA put forward in 20@&as adopted
almost a year later, in 2008, in the form of a izl declaratiof? of the
Commission, the Parliament and the Council, withhesdanguage, no
reference to the Charter of Fundamental Rights ramdietails on the
tasks of the Inter-institutional Group on Inforneati This document is
now the legal basis of the cooperation of the thresitutions on
information provision.

2. Information networks and relays

In all Member States and, in the case of largemtras, significant
regions, the European Commission operates Repatisgrs, which
fulfil the role approximating to that of a foreigmmbassy. (This role is
even more pronounced in the case of Delegationstifuming in third

17 Communicating about Europe via the Internet. Eirgagthe citizens,
SEC(2007)1742.

18 Communicating Europe through audio-visual medEC&008)506/2.

19 Communicating Europe in Partnersh@fficial JournalC 13, 20.1.2009, pp. 3-4.
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countries.) The European Parliament also has éstabl a network of
information offices (altogether 34).The role of the Representations
includes provision of information on the nationalregional level, in
various forms and methods (press contacts, orgamisaf events,
publishing, etc.) but experience shows that infdiomais required — and
best provided — locally. For various purposes, dftee, several
information networks were established by the Euaop€ommission in
general and various DGs in particular. The first, 1963, was the
European Documentation Centres network, aimed aiviging
information and resources to research and educat@mrducted at
universities. Other general networks include Teamoge, consisting of
expert speakers, and the Europe Direct relay, witdskeloped from Info
Points Europe and Rural Information and Promotiarr€fours, but also
includes a toll-free telephone and e-mail answeviee, and has the
goal of informing the general public. Specialisestworks and relays
are almost impossible to list, especially becaunsaddition to the ones
founded by the DGs, several Member States establiieir own with
or without aid from the EU. These are almost alwajated to a certain
policy of the EU and endeavour to ensure that Eeanpcitizens have
access to all their rights stemming from Commuiéiyislation. Most
networks and relays receive support from the Comionsin being
supplied with publications, opportunities for triaigp and sometimes
direct financial assistance. In addition to andepehdently from all the
networks and relays, European Union information b&nfound in
libraries all over Europe.

[ll. Information networks and relays in Hungary
1. Pre-accession

In the 1990s and as Hungary was drawing closer dosker to the
possibility and probability of EU membership, varso information
offices opened in Budapest and other cities anah$owoth as members
of the Europe-wide information networks and essdigd specifically
for Hungary by the government. In these yearsoupOD4, one task for
all these networks was to help in the preparatmmniembership, to

20

http://www.europarl.europa.eu/parliament/publickeal/completeList.do?languag
e=EN.
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familiarise people with the EU, and to promote apyaties already
available.

a) European Documentation Centres

EDCs were the first information network establishedHungary: the
Faculty of Law of the E6tvos Lorand University imdgapest hosted one
since 1988. Up until the accession, 11 more weesbbshed, including
the EU Depository Library in the Parliament LibragDCs mainly
focused on providing information to university acallege faculty and
students, helping in setting up EU-related curdcaind establishing the
theoretical and empirical background for EU refeeework in libraries.

b) European Information Points

The Hungarian Ministry of Foreign Affairs, then pesisible for
accession negotiations, established in 2000-20@dhwsork of European
Information Points to provide information to thengeal public. The
plan was to have an EIP in all counties, whereghmsuld establish
satellite offices. Financing was provided by thenidliry and the county
councils.

¢) EU public libraries

Also as part of the Ministry of Foreign Affairs’ plic information

programme, public libraries of Hungary were given apportunity to

apply to become members of the EU Public Libraniesvork in 2001.

Selected libraries were, in return for financialpgort, expected to
establish a visible special collection on EU a#faiprovide reference
services, also organise events on the topic forldbal public?* The

initiative also included training for the librarendesignated as
responsible for the special collection.

d) Other Networks and Relays

In addition to the ones mentioned above, other tlijnepecialised EU
relays were established in Hungary in this pertbd: Team Europe, an

21

http://www.mfa.gov.hu/kum/hu/bal/eu/eu_tajekoztatolgalat/EU_kozkonyvtari_p
rogram.htm.
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Euro Info Centre, an Innovation Relay Centre and ARH
coordination/management offices, to name a‘few.

2. Post-accession

Already existing information networks and relaysigelly continued to
work after Hungary became a Member State in 200werd was little
doubt that EU information was more necessary thaar; eexperience
gained in the years of preparation was still usédath EDCs and EU
Public Libraries still operate, both networks hayvimgained new
members. European Information Points mostly becanpart of the
Europe Direct network in 2005. The Representatibnhe European
Commission in Hungary manages, helps and coordirtagework of all
EU information providers, by providing opportungiefor contact,
learning and networking.

IV. Information networks and relays in Croatia
1. Accession of Croatia to the European Union

International recognition of the Republic of Craatis an independent
and sovereign state on tI15January 1992 also resulted in the
establishment of relations with the European Uni®imce then, these
relations have developed gradually; they have lensified after the
year 2000 and through a series of steps they leack Croatia to the
negotiations about its accession to the EuropeainnUhrough the
contractual relation formed by the Stabilisationd aAssociation
Agreement, signed on Y®ctober 2001, Croatia has assumed the status
of associate member and potential candidate fomfambership in the
EU. The request for full membership of Croatia wabmitted in 2003.
After the Council of Europe had entrusted the EeampCommission
with the drafting of an opinion (avis) about theo@tian request, and
after the Commission had given a positive opininr004 Croatia was
given the official status of candidate for the menship in the EU. The
negotiations officially started or%October 2005 with phase one — the
analysis of the coordination of the legislatiortlud Republic of Croatia
with European regulations (so-called screening)e Tiegotiations
focused on the conditions under which Croatia adjuire, implement

22 A. Koreny, ‘Az EU informaciés és dokumentéciésdszere’ [Information and
documentation system of the EU]EGropai tiikdr(2000) p. 85.

212



Providing EU information in libraries — experiences

and perform the acquis communautdfteAfter six years of
negotiations, the Republic of Croatia and the EeaopUnion signed the
Accession Treaty in Brussels offl ®ecember 2011. According to the
Accession Treaty, the Republic of Croatia is suppgo® become the
28" member of the European Union chJduly 2013.

2. Providers of information about the EU in Croatia

The making of such an important decision that corxehe further
direction of development and the future of Croatmal its citizens, has
already at the start of the negotiations raisedaihestion of whether
each citizen, following his constitutional righof access to information
in possession of the bodies of public authoritys baen sufficiently
informed about the advantages and disadvantageslass about the
rights and duties arising from the accession ta80& The Stabilisation
and Association Agreement has emphasized the ianpaet and
necessity of the development of an information wekwnfrastructures
on all levels of the society, so that the citizemsy better understand all
aspects of the accession to the EU. As a resul@dtober 2004 the
Government of the Republic of Croatia has adoptésl first
Communication strategy for the informing of Croatjublic about the
accession of the Republic of Croatia to Europedegiationd®, thus
having set the strategic guidelines for the inforgnof Croatian citizens
about the European integration process. As therdiasaof approaching
to the EU intensified, in 2006 the Croatian Goveeninissued a new
Communication strategy for the informing of Croatigublic and
preparations for membersHip These documents will be discussed in
this paper.

% K. Brigljevi¢ et al., Hrvatska na putu u Europsku uniju: od kandidature d
clanstva[Croatia on its way tdeuropean Union: from candidacy to membership],
(Zagreb, Ministarstvo vanjskih poslova Europskitegracija 2008), accessible at:
www.mvep.hr.

24 Art. 38 of the Constitution of the Republic of @tia, Official Gazette No. 85/10.

2 M. Pefinovi¢ Buri¢, ed.,: Komunikacijska strategija za informiranje hrvatske
javnosti o priblizavanju Republike Hrvatske eurapsk integracijama =
Communication strategy aimed at informing the Ciarat public about the
European integration process of the Republic ofdfleo(Zagreb, Ministarstvo za
europske integracije 2002). Also available at:
http://www.mvpei.hr/ei/download/2002/06/11/Komurikaka_strategija.pdf.

% M. Horvati, ed., Komunikacijska strategija za informiranje hrvatsjeenosti o
Europskoj uniji i pripremama zalanstvo = Communication strategy aimed at
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a) Project ‘Europe in Croatia — a Network of Euro Info Spots?’

In 2001, the Ministry of Foreign Affairs and Eur@pe integrations
initiated the project “Europe in Croatia — a Netlwof Euro Info Spots*.
Euro info spots consist of an Internet kiosk andirdarmation stand
with information materials. They have been maingt sp in town
libraries and county centres, as well as in othggdr towns, in faculties
and in other academic institutions. Their purposeta inform the
citizens about the EU and about the activities quaréd by the
Government of the Republic of Croatia for the enip the full EU
membership, to provide better communication wittizens and to
facilitate access to information and promote theriret as the means of
general communication. So far, as the result ofptlogect, a strong and
quality infrastructure of 105 Euro Info Spots hdneen created. This is
in keeping with the general attitude of the Craat@overnment that all
citizens of Croatia are equal partners in the cempprocess of
accession of the Republic of Croatia to the Eurnggaion that as such
they have the right to be accurately and objectivglormed about the
course of the process itséff.

b) The European Union Information Centre

‘The European Union Information Centre has beeabéished by the
Delegation of the European Commission in the Repudfl Croatia in

order to ensure thorough facts-based informinghef €roatian public
about the process of integration into the Europdaion.”” The aims of

its foundation are to raise the understanding dftae knowledge about
the European Union and its mechanisms in the Guogiublic thus

contributing the recognition and acceptance ofvélees, on which the
EU is based. There is a permanent event forum thighDelegation of
the European Union in Croatia.

informing the Croatian public about the Europeani®wnand preparations for EU

membershipZagreb, Ministarstvo vanjskih poslova i europskitegracija 2006).

Also available at:

http://www.mvpei.hr/ei/download/2006/08/31/Komunikaka_strategija.pdf.

27 mei.multilink.hr/projekt-eu-r-full.html.

28 Communication strategy, op. cit. n. 26, at p. 14.

2% www.delhrv.ec.europe.eu/?long=hr&content=2850.

%0 Delegation of the European Union in the RepubficCooatia is a permanent
diplomatic mission representing the executive boflghe European Union — the
European Commission. The Delegation has been establlafter the parliamentary
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c) EU i — Documentation Centre at the Institute for Interrational
Relations™

EU i — Documentation Centre at the Institute for Ind¢ional Relations
in Zagreb has been working since 1991 and is tHg one in the
Republic of Croatia. The Commission of the EU dighbs such centres
in universities or research institutes to providgmort for studying,
teaching and conducting research work about Europegrations.
Centres are organized as information networks obgean Commission
and they are founded in member countries and beybat They
provide all sorts of information about the EU, papate in the
promotion of access to information and politics thé EU for the
academic community and for the general public. Itveihg the
Agreement about the EUW — Documentation Centre between the
European Commission in the Republic of Croatia ivedInstitute for
International Relations in 2008, the BU— Documentation Centre
becomes a part of the communication strategy of Ewropean
Commission Delegation and the European Documenta@entre,
which was under the jurisdiction of the Europeamm@ussion General
Administration for Communication Strategy has béemsferred into
the jurisdiction of the General Administration fBxpansion. [...] On
the occasion of the signing of the Agreement, Dieggid that through
the EUI — Documentation Centre the European Union intendstoe
closer to Croatian citizens and he emphasizedtiiga€Centre will allow
direct access to more than 25,000 publications1&m@00 documents of
the European Union. When Croatia becomes a menflibe &U, EUi

— Documentation Centre will join EUROPE DIRECT — thetwork of
information providers that includes the EU inforioatrelays, European
documentation centres and the EUROPE TEAM - a gafupxpert
lecturers specialized for various topics about B> The Centre
publishes the bimonthly journal Euroscope and ra@stand upgrades

elections in Croatia in March 2000 when it was dedito promote the Office of the
Special Emissary to Delegation.

31 vodic kroz mjesta za informiranje o Europskoj uniji upRblici Hrvatskoj[Guide
through EU information spotin the Republic of CroatiaZagreb, Hrvatska
g]zospodarska komora 2005) p. 7.

http://www.entereurope.hr/cpage.aspx?page=clapeiégzagelD=138clanaklD=26
58.
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the portal EnterEurop&.The Centre has at its disposal the complete EU
legislature since 1952, which has been announcti®fficial Journal

of the European Union European Commission seriesidt C, COM
documents, reports and opinions of the EuropeanliaR@nt's
Economic and Social Committee and the Regions etc.

d) Public libraries

In a modern demaocratic society it is expected thimrmation that the
Government disposes of are transparent and pubdichilable. “The
source of this understanding is found in the simpled logical
assumption that the public authority, based ombdern conception of
sovereignty of the nation understood as a politicammunity of
citizens, is nothing else but the performing oftaier operations based
on the mandate, and that, consequently, it is gedcithe citizens that
have the right to be informed about the condudhebe operations’”
On the basis of the above, in the execution ofGtsmmunication
strategy the Government will “in communicating withe public
cooperate with partners who have influence on tiaging of the public
opinion: civil society organisations, economic asatial institutions,
bodies and associations as well as with other gyaaints in the
communication process. The list of the most impurizartners of the
Government in the communication with citizens alsecludes
libraries® In early 2005 Croatian Librarian Society (HKD)pgorted
by the National Foundation for the Developmenth@ Civil Society,
started the three-year projdoformation about the European Union in
Public Libraries The project included the participation of 10 oewil
librarian societies covering the entire territofyttee Republic of Croatia

33 Accessible at: www.entereurope.hr.

%4 P. Gardase, ‘Pravo na pristup informacijama u akademskojdmjei’ [Right of
access to information in t he academic community]A. Belan-Simé¢ and A.
Horvat, eds.4. i 5. okrugli stol Slobodan pristup informacijarffeourth and Fifth
round table: Free access to information | (Zagiétvatsko knjizntarsko drustvo
2007) p. 1.

% 3. Ramljak, et al., ‘Povezivanje narodnih knjimia virtualnu mreZu za
informiranje o Europskoj uniji u Hrvatskoj’ [The @pecting of public libraries into
a virtual network for information about the Européanion in Croatia], in A. Belan-
Simi¢ and A. Car, eds.,Program Informacije o Europskoj uniji u narodnim
knjiznicama: pregled provedbe programa 2005.-2(@ibgram: Information about
the European Union ipublic libraries: review of the realization of tipgogram
2005-2007] (Zagreb, Hrvatsko knjizairsko drustvo 2007) p. 142.
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and of the Dutch Association of Public Librarieshigh allowed the
users of the program to exchange experiences apontiding

information and use the newly acquired knowledgetheir own

surrounding€® Thus the project waab initio raised to international
level. Harmonized with the procedure of CommunaratStrategy, the
Program tried to realize several goals:

- expanding the knowledge of librarians, as thestfiines’ of cultural
and democratic development of the society in refatto the
European Union and its information sources andritariing to the
development of national libraries as informatiomtoes, in which
the local community is being educated about Eunopef@rmation
and in which concrete information about the EuropBaion are
being offered about areas of special interest &tiqular regions
of the Republic of Croatia [...];

- providing education that promotes intellectualiative and high
librarian standards and that prepares the usematainal libraries
for life and work in the community according to Bpean
standards;

- using the network of public libraries to foster tlalture of
inspiration, innovation and courage to work on gemaiming at
life as partners in the European, multicultural gy

The Program has been carried out through 25 wopgssleoganized in
all counties with the following topics: human rightfreedom of
expression and free information access, with specighasis on the
children’s right on information, the work of IFLAnd EBLIDA,

Directive of the Council of Europe about the lilyrdegislation and
politics in Europe, the role of libraries in infoation society,
cooperation of libraries with other public instiarts and non-
governmental associations. Through practical workthe Internet the
participants were instructed about the informatipolitics and

3% A. Car, Izvori informacija o Europskoj unijjSources of information about the
European Union{Zagreb, Hrvatsko knjizdarsko drustvo 2006) p. 5.

87 7. Barist-Schneider and A. Belan-Sii‘Program Informacije o Europskoj uniji
u narodnim knjiznicama’ [Programme of Informatidmoat the European Union in
public libraries], in A. Belan-Sinii and A. Car, eds.,Program Informacije o
Europskoj uniji u narodnim knjiZznicama: pregled pealbe programa 2002007.
[Program: Information about the European Union ubliz libraries: review of the
realization of the progran2005-2007 (Zagreb, Hrvatsko knjizdarsko drustvo
2007) p. 16.
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information networks, about official publicationstbe EU, institutional
structure of the EU and about the mode of usagkegdHl and other
databases as well as of the sources of informatimut the European
Union in Croatia. The workshops were accompaniedryjouncements
and ads in the means of public information. The liphlmng and
promotional activities resulted in the setting up aweb sité® in
Croatian and English language on the pages of thati@n Librarian
Society (www.hkdrustvo.hr/euinfo). After the progrdiad finished the
said website has been regularly updated. The faat almost all
people’s libraries in the Republic of Croatia hawut a link to the site on
their web pages speaks for itself about the qualfitthat web site. The
brochure of the authoress Aleksan@iar ‘Sources of Information about
the Europearlnion’ brings a review of the availability of informatio
sources about the EU in Croatia, and in a simplg guades the user
through the huge quantity of European documentatiwhucation and
training about the European Union for librarianenir national, and
other kinds of libraries, have continued even aftexr Program had
ended. The Head Committee of the Croatian LibraBaniety (HKD)
has decided that the information basis should oaostito be updated
through the national libraries projdeortal (www.knjiznica.hr) and also
that the Centre for Permanent Professional Impreverof Librarians
should pay special attention to information souatesut the EU?

e) Other libraries in Croatia
ea) National and University Library in Zagreb

We must, however, mention other libraries as veeith as the National
and University Library (Nacionalna i sv@liSna knjiznica — NSK),
which is the roof scientific library in the Republof Croatia. As a
national library, it is included in many forms ohtérnational
cooperation, of which we will only mention a few.

With the introduction of theEuropean library*® — a project of digital
libraries in Europe in 2005, the National and Unéity Library, having
joined the project and participated in its creatibas become a part of
the European cultural space relating to books. dgimoits formal
membership in the foundation of the Conference wbfgean National

38 Barisic-Schneider and Belan-Sitiloc. cit. n. 37, at p. 51.
%9 Barisic-Schneider and Belan-Sigiloc. cit. n. 37, at pp. 19-21.
40 Accessible at: http://theeuropeanlibrary.org.
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Librarians CENL, the Library is included in regutaoperation with the
European Commission, the Council of Europe, UNES&@ other
organizations. The most important purpose of tligntlation is the
establishment of cooperation among national liesagnd setting up of
an efficient network for the presentation of nasibrcollections of
cultural heritage securing permanent access toetimesterials. The
National and University Library possesses the girgmllection of
official publications and documentation of foreiggovernments and
international organizations in this part of Europ&mong other
documents, thanks to donations and agreements @&xcbinge, the
Library also possesses official publications of @euncil of Europe and
the European Union, which are all publicly avai@bl

eb) The Library of the Croatian Parliament

The Library of the Parliament is a special libraviiich, among other
services, performs thematic searches of legisladinth other topics of
interest for users and that also includes inforomtabout the EU
accession of the Republic of Croatia to the Union.

Under the auspices of the European Parliament leedParliamentary
Assembly of the Council of Europe the Library ofetiCroatian
Parliament has been included into the internal ogtvef research and
documentation services of the European Centre faridPentary
Research and Documentation — ECPRD. The procestihg materials
has started in the year 2000 with the publicatidnthee Glossary
EUROVOC* Together with the Croatian Information and
Documentation  Reference  Agency (Hrvatska inforns&oij
dokumentacijska referalna agencija — HIDRA, puldisbf the Croatian
version of the Glossary) the Library of the Croati®arliament
cooperates with the Bureau for Official Publicaaf the EUworking
on suggestions for new entries and changes inxiséng EUROVOC
Glossary. Since 2005, Croatian Parliament has beended in the
IPEX project —Interparliamentary EU Information Excharige the
purpose of which — as its name implies — is theharge of EU related

41 A multilingual, multidisciplinary glossary consisgy of 21 articles and 127
paragraphs, which includes all activities of thedp@an Union and serves as the
indexing system of the Croatian legislation conigatiwith the legislation of the
European Union, it is accessible at the followingteinet address:
http://eurovoc.europa.eu.

42 Accessible at: http://www.ipex.eulipex.
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information between national parliaments of the fnenstates as well
as of the states that are candidates for membeirsihiie EU. The head
of the Library is an IPEX correspondent and, inpmration with other
employees of the Library, she is also responsibfetlie maintenance
and updating of the IPEX web pages with documents information
passed by the bodies of public authority of the Uddip of Croatia and
by the institutions of the EU as well as with thecdments relating to
the accession of the Republic of Croatia to theogeian Union since the
year 20012

ec) Information Centre for European Law — EU4, Library of the
Faculty of Law in Zagreb

In 2008 the European Commission established thei BEldntre for
European Law in the Library of the Faculty of Law4agreb. With its
work and activities the Centre has an importang rial bringing the
European Union closer to a wider public, and ibfigreat and reliable
help for the academic community in Croatia, espigciar the Faculties
of Law in Rijeka, Split and Osijek. The head of tBentre provides
permanent professional perfection for informatioperts and offers
undergraduate students in Zagreb, who are attendmgses on
European integrations a much simpler and easiesado information
about and from the EU. The web address: http//feyiravo.hr provides
access to a review of reliable and accurate infaomabout the law and
the politics of the EU. Users interested in specfeas of the European
law can find relevant information in the EuropadlBulletin, which is
published by the Centre twice a year and whicHse accessible from
the Europa Info web site.

V. Specific Examples: Pécs and Osijek
1. The European Documentation Centre in Pécs
a) Organisational Background

Most of the 14 Hungarian EDCs function in the oigation of a
university or college, more specifically, in theiwarsity or college

43 K. Grodek and S. Ramljaknformacijska suradnja Knjiznice Hrvatskoga sabora
s institucijama i tijelima Europske unijfinformation Cooperation of the Library of
the Croatian Parliament with Institutions aBddies of the European Union],
presentation at the conference1Pays of Special and Academic Libraries:
Libraries: Where to Go Furtherheld in Opatija from 11to 14" May 2011.
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library. This has many advantages, since the EDfistions are that of
a specialised research library: developing and taimimg a collection
and services, with the emphasis on reference ssrvin Pécs, although
physically the EDC operated in the Faculty of Laverary from the
beginning, organisationally it belongs to the Fagutot the University
Library. This affords closer contact with the Fagsl lecturers and
students; it also oriented the EDC'’s collection doatg the legal aspects
of European integration.

aa) The University of Pécs, the Library and the Fadty of Law

The modern University of Pécs was founded on 1agn2000 through
the merger of Janus Pannonius University, the Médimiversity of
Pécs and the lllyés Gyula Teacher Training CollegeSzekszard.
However, its roots go back to 1367 when the Anjmg lof Hungary,
Louis the Great established the first Hungariarvensity in Pécs. With
its ten faculties the University of Pécs plays gnsicant role in
Hungarian higher education.

The University Library serves the whole institutiovith its Central
Library and Faculty and Departmental Libraries. Phedecessor of the
library, which was the first public library in Huagy, was established
by Gyoérgy Klimo, Bishop of Pécs, in 1774. The nesslcal building
erected by Bishop Ignac Szepessy has been housntibtary since
1830. To foster the establishment of the new usityetibrary of the
Royal Erzsébet University fleeing from BratislagaRécs Bishop Gyula
Zichy put the bishop’s library at the disposal loé tUniversity in 1923.
In 2010, the University Central Library and the Bdek Ferenc Law
and Economics Library, together with the Csorb&zdyCounty and
City Library, moved into the newly built Regionalbkary and Centre
for Learning, a modern building constructed as ohthe key projects
of the Pécs 2010 — Cultural Capital of Europe paogne. The goal of
the project was to establish a Knowledge Centreha region that
corresponds to modern requirements and meets tphecttions of
users. The institution satisfies the informatiod a@ocumentation needs
of people living in the region, matches professi@tandards set up by
the European Union and provides a place for culaumd social events.
The contemporary Faculty of Law of the UniversifyRécs began its
work as the Royal Erzsébet University of Bratislaivam where it was
relocated after the First World War. Throughout #t¢h century, the
Faculty has continued its work and formed a basithe developing
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higher education project in Pécs: from 1982, aacalfy of the Janus
Pannonius University, and since 2000, in the fraorkwof the

University of Pécs. Education and research on Eamopaffairs and
European integration started in earnest in the 4@®@he University of
Pécs, when several faculties established trainimpgrammes and
courses on the history, law, politics and econonaitshe European
Community / European Union, or integrated this aspétheir subjects
into other curricula. The Centre for European Reseand Education
was founded in 1996 by the Senate of the Univetsitfunction as an
independent university institution whose main airas hbeen the
organising and maintenance of European studiesatidncand training.
Today, the Centre is a part of the Faculty of Law.

ab) Other organisations in Pécs

Information provision on the European Union in Pétiser than the
University can be connected mostly to institutioofs the Baranya
County Government: the Csorba &§ County and City Library,
functioning as a member of the EU public librarytwerk, and the
Europe Direct relay that started its operation @0@ as a European
Information Point. Independently operating, the @har of Commerce
and Industry of Pécs-Baranya is an Enterprise Euhtgtwork partner,
providing services to small- and medium-sized gmises in the county.

b) The history of the EDC

The EDC, functioning as a part of the Department Riiblic

International Law and European Law of the Univgrsit Pécs, Faculty
of Law has been receiving the documents publisbedhie institutions
and bodies of the European Union by the Publicatioffice of the EU
since 1992, when it was established as the seconrbp&an
Documentation Centre in Hungary. Placed in thedpiof the Faculty,
the EDC had a separate room and developed a aasisit system
based on the one used in the library of the Eumopiaversity Institute
in Florence. The EDC, while keeping its status parhof the Faculty of
Law, moved together with the Faculty of Law: in 20Go a new
location in the same building in the newly estdidi$ Library of the
Faculties of Law and Economics, and in 2010 toRlegional Library
and Centre for Learning. Over the course of itsonys at any given
time there have been two separate librarians adsdcwith the EDC,
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although in some cases either or both of them tiaer sesponsibilities
in the Faculty Library as well.

¢) The collection

The main part of the EDC collection has always b#wnselection of
documents supplied by the Publications Office:adfi publications and
others. In the first years, the Official Journakleé European Union, the
Reports of Cases before the Court of Justice, CQ@lguchents, the
annual General Report on the activities of the Beam Union, the
Bulletin of the European Union the documentatiothef Economic and
Social Committee and the Committee of the Regioarevall received
in printed form. Due to changes in technology, mspecifically the
widespread availability of the internet and datalsatike EUR-lex,
today these are seldom consulted on paper, and rupke less
significant part of the collection, mostly kept fanchival purposes.

The Publications Office also produces several heshdnon-official
publications every year for its ‘author servicesig( institutions and
bodies of the EU), many of which are also sent raatally to all
EDCs. With the establishment of EU Bookshop, thinerbookstore of
the Publications Office, we also have a chancerdero(mostly free of
charge) a copy of the other publications, or doadlothem in a pdf
format. The Pécs EDC takes advantage of this syssgecially because
the number and quality of publications receivedmatically has been
steadily decreasing in recent years.

The acquisitions budget of the Faculty of Law Lilgrhas also made it
possible for the EDC to buy the relevant literatymeblished by
commercial publishers: acquisitions policy mandatest we buy or
otherwise acquire all books published on Europeaegration in
Hungarian, while providing a selection of the Esgliand German
language literature, mostly focusing on EU law gotitics. The EDC
also subscribes to several periodicals relevanitstacollection. The
collection increased significantly in 2010, whenridg and after the
move into the new Library and Centre for Learnitigg collections of
the libraries involved were harmonised, and sevéralisand volumes
were moved from closed stacks to open shelves -y taathe EDC. The
EDC also makes good use of the electronic datatmssble on the
internet or subscribed to by the University of Réhss extending the
collection with e-books and electronic journals,sthoin English. All
acquisitions are done in coordination with the Rgcaf Law Library
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and the Central Library of the University of Pémsavoid unnecessary
duplication and to afford a better collection oVera

d) Services

The EDC is open to the public from 8 am to 8 pmewary day of the
week. All of the physical collection is on open Isks, available for
consultation, some books for circulation. Referersmrvices are
available in person, by phone or via e-mail. TheCEpProduces a
bibliography on EU affairs, issues a bi-monthlycélenic newsletter,
has participated in compiling an online researcldegyon the EU. The
EDC reference librarians also teach courses ondiktance work, the
use of EU databases.

2. EUi — Information Centre in Osijek

The European Commission is establishing informatiemntres with non-
member states within the ‘EW network in the framework of the
information strategy ‘EU in the world’ in order tensure better
informing of citizens about the European Union. bplee signing of the
Contract with the European Commission, in earlyl2Ghe Faculty of
Law in Osijek acquired the status of EY information centre. Since the
EU i — centre is now in the process of establishmengcdion plan has
been designed for conducting work and various #iesv Through
systematic access to ElU- info, the Faculty of Law in Osijek will
promote, develop, teach, research into and dissgenimformation
about the recognizing of values on which the Euaopénion is based
and it will raise the level of understanding of thdvantages and
challenges of the Accession to the EU both forattedemic and for the
entire community with special emphasis on the lacal regional levels.

a) Access to information and information availabilty
aa) Collections

Publications Office of the European Union, domitiile Luxembourg,
distributes and delivers its publications to then@@= So far, not many
tittes have arrived. Most of those that have besrt belong to the so-
called ‘grey literature’, under which librarians danresearchers
understand publications that are not accessibleoughr usual,
commercial channels, but that are authentic anatdbpPublications,
which the Centre has received, are mainly printadiss and reports of
EU organs and institutions for particular areasebf politics that are

224



Providing EU information in libraries — experiences

also accessible on-line. The received materialge f&en organized as a
separate collection within the framework of thesérp library fund of
the Library of the Faculty of Law in Osijek. Bibfjeaphic data referring
to these materials are catalogued according toniatienal standards of
bibliographic control for the processing of libranaterials and they are
searchable in the integrated library informatiostegn CROLIST. They
may be used in the reading rooms of the Centre. dudget of the
Faculty intended for the acquisition of library edls is also used for
the purchasing of editions of scientific and prefesal literature in the
field of European Law in Croatian, English and Gannfor the purposes
of scientific staff and students. The users ofgbevices of the Centre
have at their disposal a number of computers wih fccess to official
information sources of the EU and to legal dateebdsUR-Lex, PRE-
Lex, OEIL-Legislative Observatory, CURIA etthyough the Europa
server and through other on-line sources with msifmal search
assistance. The Centre has been given access Eutbpean Sources
Online (ESO) database. ESO offers simple accesdegsional and
wide coverage with quality integral texts and Hblaphic data
referring to books, academic magazines, documdriEsimpean Union
institution and also to court practice. The wele $& currently under
construction. Once finished, these web pages wilipge access to
information relating primarily to the local commutyniwith links to the
County Council for European Integrations, to bodisegional and
local self-government responsible for European girations, to
information about events taking place at the Ceatr@ to other local
events, that are useful for the region and forusers of the library and
of the Centre. The web pages will also provide rimi@tion about the
EU in the Croatian languadé.

ab) Education

A quality way to achieve maximum usability of thmuhd and existing
sources is the development and implementation gbfr@gram of

4 3. Ramljak, ‘Izgradnja dinkovite mreZe za informiranje gtana o Europskoj
uniji u narodnim knjiznicama’ [Development of efffat European Uninon
information network for the citizens in public ldtes], in A. Belan-Sindi and A.
Car, eds.Program Informacije o Europskoj uniji u narodnimjignicama: pregled
provedbe programa 2005-20qProgram: Information about the European Union in
public libraries: review of the realization of th@ogram 2005-2007] (Zagreb,
Hrvatsko knjiznéarsko drustvo 2007) p. 148.
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education of users through seminars, workshopspandl-discussions.
The Centre will organize professional workshops@operation with
the Department for European Law. These workshopddwvgualify the
students to independently search the databasesedoired contents,
which is in keeping with the Bolognese processtaflygng that expects
students to be able to independently find releviafrmation and
evaluate the found sources following the recommgowls of the
European Union. Professional workshops would bedas the concept
of the outcome of learning, which includes the fesk about what the
attendant is expected to know, what he is supptseshderstand and
how education has helped him acquire the plannesl teff knowledge.
The education would also include the searchinghefltibrary’s online
catalogue and other legal and interdisciplinaryablases, to which the
Faculty has access. (The practice in the work tith students of the
Faculty of Law has shown that, regardless of hovwchmstudents are
individually trained for searching the materialeyhneed, it is still
necessary to systematically raise their level aiviledge and improve
their IT literacy). Furthermore, the planned atids include the
organization of panel-discussions and seminars tabioel thematic
aspects and the politics of the European Unionhencbunty and local
levels, with participation of competent experts fiargeted users:
academic community (through libraries of other faes within the
University and through the Town and University laky), young people
(libraries in secondary schools — program EU andth)p experts,
(business people), citizens (Europe for citizens).

3. Possibilities for cooperation

One of the principal missions of the Centre of &lsathat the EU-info
of the Faculty of Law should — through partnershig cooperation —
become the centre and mediator for the flow obrimiation about
events and activities of institutions that are fodgh projects and
programmes — related to European integrations amtgoand local
community level (Regional agency for the developn@drSlavonia and
Baranya, town institutions etc.), and all thesernfation are planned to
be uploaded to the Centre’s website. Cooperatidgh thie Info-centre
for youth in Osijek through programmes that concgonng people.
Cooperation should certainly be established with Delegation of the
European Union in Croatia, and especially with Et¢i — info centres
in the Croatia. Continuation of the successful evapion with the EU
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— Information Centre for European Law at the FacaftLaw in Zagreb
is also necessary. In this regard, the cooperatitine EDC network of
Hungary could be a role model. As to cooperatiomvben the Pécs and
the Osijek Centres, this could be based on thetiatthe two Faculties
of Law are in close cooperation via various crossibr programmes
and the City and University Library in Osijek albas a continuing
professional and cultural collaboration with thec®éCounty and
University Libraries. Via exchanging best practjcgsaring experiences
and knowledge and designing means to providingeeasicess to each
other’s collections all participating institutionsll gain.

VI. Conclusions

In conclusion, we can see that on one hand litsate well suited for
the provision of European information to both tleademic and the
general public and that the European Union, esjhetiee Commission,
has extensively made use of this ability sincedhdiest years of the
integration. Library-based EU information centres @xist in different
situations and provide a valuable contributionhirt host organisations
in research and education.

227



Governance

229






Sanja Bad’
Principles of good governance and the Republic ofrGatia
. Introduction

The purpose of every legal order is to organizéahile and peaceful
coexistence of human beings in any given socidipalicommunity by
honouring certain fundamental material and fornsiligs. Legal orders
of European countries have as their focal valuéntsigof persons
(individuals), while the main idea and goal of suotders became
creation of adequate social environment for a cetepland free
development of every single person. As the Dedtaraif Independence
put it, it is exactly the ‘life, liberty and purdwf happiness’ that defines
core values of contemporary Western European/AAgherican type
of civilization. Every organized political commuypithas a sort of
governance, i.e., a set of rules, processes andvioeins that (in)
formally organize and shape the way in which poveeesexercised. The
system of governance that seems to promote to &3¢ the above
described values is often labelled as ‘liberal demraoy’, ‘constitutional
democracy’ or simply ‘good (decent) governance’eTiksue here is
how to define such a democracy and, even more tgpomwhich are its
main features that can serve as relevant measiiies ‘adequacy’ or
‘decency’.

Although the terms freedom and democracy are ofiesed
interchangeably, the two are not synonymous. Deanyccan be seen
as a set of practices and principles that instihatize and ultimately
protect freedom. Even if a consensus on precisaitiefis has proved
elusive, most observers today would agree thag atinimum, the
fundamental features of a democracy include goventnbased on
majority rule and the consent of the governed,etkistence of free and
fair elections, the protection of minority rightecarespect for basic
human rights. Democracy presupposes equality betoeelaw, due
process and political pluralism. A question arigémther reference to
these basic features is sufficient for a satisfgatoncept of democracy.
There is no consensus on how to measure demoaiaéipjtions of
democracy are contested and there is an ongoiety ldebate on the
subject. At present, the best-known measure isymexd by the US-

' Sanja Bak, S.J.D., LL.M.,PhD, associate professor, Constinal Law Chair,
University of Rijeka, Faculty of Law, Rijeka, sba@pravri.hr
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based Freedom House organizafidh.measures a narrow concept of
democracy, the so called ‘electoral democracy’. By, in order to
evaluate the state of affairs in our country, tleptblic of Croatia, we
have chosen to present and use a more inclusive@odr mind, more
informative standards. The measure used is basefiv@rcategories:
electoral process and pluralism; civil libertiegie t functioning of
government; political participation; and politicaulture. The five
categories are inter-related and form a coheremtequal whole.

In that view this paper presents the newest, 20itD2911 Economist
Intelligence Unit's Index of Democracy results.thien continues by
tackling the EU standards on good governance, wdnietof even higher
importance for our discussion. Furthermore, we $omo those standards
that have, under previous criteria, been demomstriat be significantly
hampered in Croatia, i.e., principles of transpeyemand popular
participation, coupled with general underdevelopmeii political
culture.

II. Measuring democracy worldwide: the 2010 EIUID and 2011
reports

The global record in democratization since thet sthits so-called third
wave in 1974, and acceleration after the fall ef Berlin Wall in 1989,
has been impressive. According to the Economistlligence Unit's
Index of Democracy (hereafter: the EIUIDpne-half of the world’s

! The average of indexes on a 1 to 7 scale of tetiffa: a) political freedom (based
on 10 indicators) and b) civil liberties (based d& indicators). The index is
available for all countries since the early 19705or details see
http://www.freedomhouse.org/.

2 The third edition of the Economist Intelligenceitidemocracy index reflects the
situation as of November 2010. The first editioablgshed in The EconomistEhe
World in 2007 measured the state of democracy in September 20@&he second
edition covered the situation towards the end @20 he index provides a shapshot
of the state of democracy worldwide for 165 indefsart states and two territories,
which covers almost the entire population of thel&vand the vast majority of the
world’s independent states (micro states are ercudIn addition to experts’
assessments the EIUID uses, where available, pobpiition surveys mainly the
World Values Survey. Other sources that can be régezl include the
Eurobarometer surveys, Gallup polls, Asian Barométatin American Barometer,
Afrobarometer and national surveys. Indicators dame the surveys predominate
heavily in the political participation and politiceulture categories, and a few are
used in the civil liberties and functioning of gowment categories. Economist
Intelligence Unit,Democracy index 2010: Democracy in retreat - A reg@he
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population now lives in a democracy of some sdne EIUID classifies
countries in four types of regimes: full democraci@6 countries);
flawed democracies (53 countries); hybrid regin&% ¢ountries); and
authoritarian regimes (55 countri€iowever, there has been a decline
in democracy across the world since 2008. The deskmhg global
trend in democratization had previously come to at lin what
Diamond called a ‘democratic recession’. Now democracyrset® be

in retreat.

Economist Intelligence  Unit Ltd. 2010), http:/ghégs.eiu.com/PDF/
Democracy_Index_2010_web.pdf.

3 Full democracies: Countries in which not only basblitical freedoms and civil
liberties are respected, but these will also temdé underpinned by a political
culture conducive to the flourishing of democratle functioning of government is
satisfactory. Media are independent and diverserellis an effective system of
checks and balances. The judiciary is independeawdt jadicial decisions are
enforced. There are only limited problems in thectioning of democracy. Flawed
democracies: These countries also have free anélé&itions and even if there are
problems (such as infringements on media freeddasjc civil liberties will be
respected. However, there are significant weakisessether aspects of democracy,
including problems in governance, an underdevelopelitical culture and low
levels of political participation. Hybrid regimesElections have substantial
irregularities that often prevent them from beingthbfree and fair. Government
pressure on opposition parties and candidates maypimmon. Serious weaknesses
are more prevalent than in flawed democracies-aiitipal culture, functioning of
government and political participation. Corruptitamds to be widespread and the
rule of law is weak. Civil society is weak. Typigathere is harassment of and
pressure on journalists, and the judiciary is ndependent. Authoritarian regimes:
In these states political pluralism is absent @vilg circumscribed. Many countries
in this category are outright dictatorships. Somen@l institutions of democracy
may exist, but these have little substance. Elestidf they do occur, are not free
and fair. There is disregard for abuses and inénngnts of civil liberties. Media are
typically state-owned or controlled by groups castad to the ruling regime. There
is repression of criticism of the government andvagive censorship. There is no
independent judiciary. The EIUID report, op. cit3pat pp. 32-33.

4 L. Diamond, ‘The Democratic Rollback - The Resumge of the Predatory State’,
Foreign Affairs (March-April 2008) p. 2: ‘...] But celebrations afemocracy’s
triumph are premature. In a few short years, theateatic wave has been slowed
by a powerful authoritarian undertow, and the wdréth slipped into a democratic
recession. Democracy has recently been overthrawgnaolually stifled in a number
of key states, including Nigeria, Russia, Thailawenezuela, and, most recently,
Bangladesh and the Philippines. In December 200%taal fraud in Kenya
delivered another abrupt and violent setback. Atdghme time, most newcomers to
the democratic club (and some long-standing membdease performed poorly.
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According to the EIUID the dominant pattern inr&jions over the past
two years has been backsliding on previously athiprogress in
democratization. The global financial crisis thdaared in 2008
accentuated some existing negative trends in galitevelopment. For
example, France, Italy, Greece and Slovenia drojoed the category
of full democracies to flawed democracieReversals in or erosion of
democracy and rising disenchantment with the resflsome political
liberalizations appear to have a variety of calseskey factor in non-
European and non-American countries is the detegtion of much of
the democracy-promotion agenda, which has beenciagsd with
military intervention and unpopular wars in Afghstan and Iragq. A
combination of double standards in foreign polieyitbcrats can be
good friends as well as foes) and growing infringata of civil liberties
has led to charges of hypocrisy against Westetesstéin the US, there
has been an erosion of civil liberties related be ffight against
terrorism. Problems in the functioning of governimeave also become
more prominent. In the UK, there has also been serosion of civil
liberties, but the main feature is an exceptionkdly level of political
participation across all dimensions (voting turnomiembership of

Even in many of the countries seen as succesgstatch as Chile, Ghana, Poland,
and South Africa, there are serious problems ofegmance and deep pockets of
disaffection. In South Asia, where democracy oncedpminated, India is now
surrounded by politically unstable, undemocratiate. And aspirations for
democratic progress have been thwarted everywherthd Arab world (except
Morocco), whether by terrorism and political andigieus violence (as in Iraq),
externally manipulated societal divisions (as irb&eon), or authoritarian regimes
themselves (as in Egypt, Jordan, and some of th@aPeGulf monarchies, such as
Bahrain).’

5 See detailed analysis of these four European dearih ‘The EIUID report’, op.
cit. n. 3, at pp. 17-18.

% “The pace of democratization was bound to slowrafie “easy cases”, i.e., eager-
to-liberalize east-central Europe after the faltred Berlin Wall and African regimes
susceptible to outside pressure for political cleariglard cases” such as China and
Middle East autocracies were always going to be aaendifficult proposition.
Autocrats have also learned how better to proteminselves; many of them preside
over energy-rich states and have been strengthsnedstained high oil prices.” The
EIUID report, op. cit. n. 3, at p. 3. However, tHiection of causality between
democracy and income is also debatable. The sthndadernization hypothesis
that economic development leads to, and/or is aessecy pre-condition for
democracy, is no longer universally accepted. atstét has been argued that the
primary direction of causation runs from democraxjncome. Ibid., op. cit. n. 3, at
p. 17.
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political parties and willingness to engage in atiitudes to political
activity). Thus, the US and UK are near the bottomthe ‘full
democracy’ category in the EIUID.

Eastern Europe was the region with the largestirdech its average
score between 2008 and 2010, although in only anmtcy was the
difference large enough to precipitate a changeha regime type
categorization (Slovenid)There are a number of possible reasons for
this fragility. Most important is that although decnatic forms are in
place in the region, much of the substance of demgc including a
political culture based on trust, is absent. Tlsismianifested in low
levels of political participation beyond voting threven turnout at
elections is low in many countries), and very logvdls of public
confidence in institution The newest EIUID report 201 teflects the
situation as of the beginning of December 2011 destnating further

" Out of the 28 countries in Eastern Europe, 19 m=mb a decline in their
democracy scores between 2008 and 2010. The det@io has affected all sub-
regions. The most significant decline in scorektplace in Ukraine, where some of
the democratic gains stemming from the ‘Orange Reiom’ of several years ago
are under threat, and in the Balkan countries. &lia/was previously one of only
two countries in Eastern Europe that was considaretl democracy (in addition to
the Czech Republic). In 2008 Slovenia ranked 30ttod 167 countries, putting it at
the bottom of the list of full democracies. Slow&@sirelatively strong position owes
much to its high scores in the electoral proceskcavil liberties categories. In these
areas it compares well with some long-establistedatracies. However, political
participation in Slovenia has been declining aretehis widespread popular apathy
and disaffection with the political elite. In ret¢egears, there has been an
extraordinary deterioration in a range of attitudssociated with democracy. In
particular, surveys show a sharp decline in putdiofidence and trust in political
institutions (political parties, government andljganent). Scarcely more than one-
third of Slovenes are satisfied with the way deraogrfunctions in their country — a
significantly lower proportion than in any West Bpean state.

8 Levels of public trust are exceptionally low iretEastern Europe-12 (the 10 new
EU member states and EU candidate countries CraatiaMacedonia). Less than
10% of people in this sub-region trust politicatts and less than one fifth trust
their governments and their parliaments. The proporthat is satisfied with the
way democracy functions in their countries fellnfr@0% in 2007 to only 33% in
2009. See further details in ‘The EIUID report’, @jt. n. 3, at pp. 19-20.

® Economist Intelligence UnitDemocracy index 2011: Democracy under stress
(The Economist Intelligence Unit Itd. 2011) httpnyurl.com/bu8djnw.
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decline in democracy throughout the world and irtipalar in Eastern
Europe'®

Taking a closer look on our two neighbouring coestr Hungary and
Croatia, both are placed in a ‘flawed democraccedegory. In 2010
Hungary was placed on %3and Croatia on 53 place among 165

surveyed countrieS,while in 2011 Hungary dropped to‘QlBIace?

Table 1. Excerpt from the EIUID report 2010 in riéen to Hungary and Croatia
(Scale: from 0 to 10, 10 representing the bestiplessesult)

Country Electoral Civil Functioning Political Political
process liberties of participation culture
and government

pluralism
Hungary 6.88 7.21
Croatia 9.17 8.24 6.07 5.56 5.00 6.81

Source: Econimist Intelligence Unit, 2011.

10 Key developments in 2011 include: Popular configem political institutions
continues to decline in many countries. Mountingiaaunrest could pose a threat to
democracy in some countries. US democracy has bdearsely affected by a
deepening of the polarisation of the political seemd political brinkmanship and
paralysis. The US and the UK remain at the bottomd ef the full democracy
category. There has been a rise in protest moverReniblems in the functioning of
government are more prominent. Although extremiditipal forces in Europe have
not yet profited from economic dislocation as migatve been feared, populism and
anti-immigrant sentiment are on the rise. Eastetmope experienced another
decline in democracy in 2011. In 12 countries @& tkgion the democracy score
declined in 2011. Rampant crime in some countrids particular, violence and
drug-trafficking — continues to have a negative actpon democracy in Latin
America.’ The EIUID 2011, op. cit. n. 10, pp. 1-2.

1 The EIUID report, op. cit., n. 3, pp. 3-8.

2 The EIUID 2011, op. cit., n. 10, pp. 3-8.

236



Principles of good governance and the Republicrob@a

Table 2. Excerpt from the EIUID report 2011 in reéden to Hungary and Croatia
(Scale: from 0 to 10, 10 representing the bestiplessesult)

Country  Electoral Civil Functioning Political Political
process liberties of participation  culture
and government

pluralism

Hungary 8.24 6.88 7.04
Croatia 8.24 5.00 6.73

Source: Economist Intelligence Unit, 2012.

As it has already been pointed out in introductitre, EIUID report is
based on five categories: electoral process amal@m; civil liberties;
the functioning of government; political participat; and political
culture. Both countries reflect unsatisfactory pcdl participation
(especially declining in Hungary, as well as theeleof civil liberties),
somewhat weak functioning of government, while @eoproved to be
significantly low in political culture. ‘Politicatulture’ feature includes
citizens’ views on value and content of democrdogluding state-
church relationship, while ‘political participatiomeasuresijnter alia,
literacy, interest for politics, openness of polifi process to civil
society organizations and readiness of citizengrigage in political
process outside the mere voting procedure.

Some negative trends have recently become worsagatiyi is the
prime example among the EU’s new member statdseimeigion. In the
April 2010 election, an extreme nationalist parfpbbik gathered
almost as many votes as the former ruling SocsaliSince winning a
two-thirds parliamentary majority in the electighe centre-righFidesz
party has systematically been taking over the agintpreviously
independent institutions (Hungarian national baState auditors’
office, constitutional court, etc.), consequentlynaeting new
Constitution (introduced by private bill procedurgnd broadly
criticized legislation (e.g., media lad.

Prior to more detailed analysis of governance imafia we now
proceed to presentation of the EU definition of ddo (decent)
government’ and its elements.

13 Details on situation in Hungary are elaborateds@veral papers within this
edition.
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lll. Principles of good governance: the EU perspecte

The European Commission has adopted in 2001Whée Paper on
European Governancéhereafter: the White Pap&rwith the original
aim to commence a wide discussion on reforming EWweghance
‘addressing the question of how the EU uses theepowiven by its
citizens’. It was about ‘how things could and skibule done®®
Doubtlessly, the White Paper looks well beyond Barand contributes
to the debate on global governarite.

Five principles underpin good governance and ttengbls proposed in
this White Paper openness, participation, accountability, effectiesn
and coherence.Each principle is important for establishing more
democratic governance. They are basic principlegeafocracy and the
rule of law in the Member States, but they applyalb levels of
government — global, European, national, regiondl lacal. It is made
clear that the functioning of these principlesnsierlined by the further
two quintessential EU standargsoportionality and subsidiarity’’ on
which we do not need to elaborate in this papeusTit can fairly be

14 European Commissiofturopean Governance: A White pap&OM (2001) 428
final, http://europa.eu.int/eur-lex/en/com/cnc/2@@mM2001_0428en01.pdf.

15 A White paper, op. cit. n. 15, at p. 8.: ‘The g@ato open up policy-making to
make it more inclusive and accountable. A better afspowers should connect the
EU more closely to its citizens and lead to morfective policies.” Moreover, the
White Paper sets down markers for the future ooperand identifies where new
ways of working will be held back without correspaorg changes to the EU
Treaties. See p. 3: ‘The Commission cannot maksetlthanges on its own, nor
should this White Paper be seen as a magic curevaything. Introducing change
requires effort from all the other Institutionsnt@l government, regions, cities, and
civil society in the current and future Member 8¢atThe White Paper is primarily
addressed to them. It proposes a series of iaitigbns.’

6 The Commission underlines even the EU responsisilion international level:
‘Global governance. The Union should seek to apiplg principles of good
governance to its global responsibilities. It sldoaiim to boost the effectiveness and
enforcement powers of international institutiods White paper, op. cit. n. 15, at p.
5. See also pp. 26-27.

17 A White paper, op. cit. n. 15, at pp. 10-11.: firthe conception of policy to its
implementation, the choice of the level at whickiactis taken (from EU to local)
and the selection of the instruments used musnbgraportion to the objectives
pursued. This means that before launching an tivéiait is essential to check
systematically (a) if public action is really nesasy, (b) if the European level is the
most appropriate one, and (c) if the measures chase proportionate to those
objectives.’
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said that these explicity named seven principlegand governance
derive from a common European legal tradition.

What we wish to draw readers’ attention to is tin@artance attributed
to civil society organizations in the modern exalion of the term
‘governance’. Civil societyf plays an important role in giving voice to
the concerns of citizens and in delivering servited meet people’s
needs? Of course, the Commission emphasizes that cidiesy itself
must follow the principles of good governance, whiinclude
accountability and openness. The Union has encedraghe
development of civil society in the applicant caied, as part of their
preparation for membership. Non-governmental oggitns play an
important role at global level in development pglidhey often act as
an early warning system for the direction of potti debaté® In the
ambit of Croatian path toward the EU, civil socieganizations are
mentioned in the Accession Treaty in the context nednitoring
procedures, most notably regarding judiciary refofmuman rights
protection and fight against corruption.

18 Civil society includes the following: trade uniomad employers’ organizations
(‘social partners’); nongovernmental organizationsofessional associations;
charities; grass-roots organizations; organizatibias$ involve citizens in local and
municipal life with a particular contribution fronchurches and religious
communities. For a more precise definition of oigad civil society, see the
Opinion of the Economic and Social Committee on€Tle and contribution of
civil society organizations in the building of Epes, 0J C329, 17.11.99 p. 30.

19 The organizations which make up civil society nfiabi people and support, for
instance, those suffering from exclusion or disanation.

2 Trade unions and employers’ organizations havarticplar role and influence.
The EC Treaty requires the Commission to consulbhagament and labour in
preparing proposals, in particular in the socidigydfield. Under certain conditions,
they can reach binding agreements that are substéyjtierned into Community law
(within the social dialogue). The Economic and 8b&ommittee plays a role in
developing a new relationship of mutual responisjbiletween the Institutions and
civil society, in line with the Article 300(2) ohé TFEU: The Economic and Social
Committee shall consist of representatives of dmgdions of employers, of the
employed, and of other parties representative af sbciety, notably in socio-
economic, civic, professional and cultural ar€a$32010/C 83/47.

% The Accession Treaty: Treaty Concerning the Acomssf Croatia Art 36(1.1),
last sentence: [...] Throughout the monitoring pesgsethe Commission shall also
draw on input from Member States and take into ictemation input from
international andcivil society organizationsas appropriate. (emphasis S.B.)’
http://tinyurl.com/7bnmc2n.
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In the Commission’s view organized civil societyegents ‘a chance to
get citizens more actively involved in achieving tnion’s objectives
and to offer them a structured channel for feedpartkicism and
protest. [...] Civil society increasingly sees Euragge offering a good
platform to change policy orientations and socidtiis offers a real
potential to broaden the debate on Europe’s fldt’ continues to
emphasize the need for a reinforced culture of wdémtton and
dialogue, but also explains the way it should beeddCreating a
culture of consultation cannot be achieved by legkds which would
create excessive rigidity and risk slowing the awop of particular
policies. It should rather be underpinned by a ocofdeonduct that sets
minimum standards, focusing on what to consultvaimen, whom and
how to consult. Those standards will reduce thk dk the policy-
makers just listening to one side of the argumermdf @articular groups
getting privileged access on the basis of sectotatests or nationality,
which is a clear weakness with the current methddad hoc
consultations.” Not wishing to analyse to what ekt¢the EU has
managed to establish a more inclusive and partmipamodel of
governance (and there is some serious criticistian respect} it is
doubtlessly important to point out a necessity efvaloping such
practices on a national level.

IV. The Republic of Croatia: analysis of ‘weak poirs’

Keeping in mind all of the above, we continue bgmining governance
in the Republic of Croatia focusing on two criterigpenness and
participation. Clearly, a state’s legitimacy todagepends on
involvement and participation. It would seem thaithbthe EIUID
reports andthe White paperdraw our attention to these features as
particularly interestin®f and still partly problematic in our county. The

22 \White paper op. cit. n. 15, at p. 15.

3 C. Shore, “European Governance’ or GovernmentlitThe European
Commission and the Future of Democratic GovernméntEuropean Law Journal
(2011) pp. 287-303.

%4 There are other issues emphasized by the WhiterRhpt are also crucially
hampering Croatian legal order (e.g., what the llefequality, effectiveness and
simplicity of regulatory acts really is and howiritturn adversely affects coherence
of the normative system). See our earlier paperthese aspects, e.g. S. Baand
D. Svabé, ‘Organski zakoni i antinomije u hrvatskom pravngoretku - primjer
zabrane diskriminacije po osnovi spola i spolngeatacije’ [Organic laws and
antinomies in Croatian legal order — case of astidnination laws related to
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best understanding of these two criteria emerges fanalysis of a
normative procedure in the Republic of Croatia.

1. Openness/transparency

Under the United Nations Public Administration Netw standard$’
transparency of a public administration, especialfyexecutive and
legislature (government and parliament) is reflgate

- application of laws on access to information,

- transparency of normative procedures,

- broadcasting of parliamentary sessions,

- publishing of auditing reports on parliament’'s agalernment’s

activities.

On the other hand, transparency is endangered by:

- discretional decisions,

- untimely publishing of decisions rendered by publiclies,

- insufficient resources for publishing of informatjo

- non-accessibility of information to persons witlsatility,

- lack of political culture of civil servants in insitions that are

providing public services to citizens.

Let us analyse the performance of the GovernmenhefRepublic of
Croatia in light of the above said.
In the Republic of Croatia the functioning of theov@rnment is
regulated in details by theaw on Governmerif, however there is
neither a special mentioning of a principle of s&rency, nor are there
any particular norms on that issue, apart from ait. para. 1 that
explicitly demands the publishing of regulationsl anles of procedure
in the Official Gazette of the Republic of Croaf{idarodne noving
Nevertheless, it is interesting and - from the dpenint of the principle
of transparency - even disputable, to note a furdntcle that enables
publishing of decisions, conclusions and otherviddial acts, meaning
theymaybe published, budo not have to bpublished, depending on a

gender and sexual orientatiok)stavni vidici (4) Informatono. 5797 of 26. 9. 2009
and S. Bad, ‘Sistematizacija pravnih propisa u usporednajviatskoj normativnoj
praksi’ [Systematization of legal regulations inmgmarative and Croatian legal
practice],Informatorno. 5939. of 5. 2. 2011.

% See further details on www.unpan.org.

% 7akon o Vladi[Law on Government]NN [Official Gazette] 101/98, 15/00,
117/01, 199/03 and 77/09.
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discretionary decision of the Governméhtt is impossible to examine
how this provision is being implemented, i.e., wieet unpublished
individual acts are only those falling under a @iertcategory of secrecy
provided by the law.

Rules of Procedure of the Government of Créatimarticles 48, 49 and
50 provide for a public operation of the Governmertiese articles
regulate public sessions of the Government enalpmgence of the
media representative to whom order of the day rbastlelivered prior
to the sessions together with relevant working mnete The
Government may during a public session decide tcude media
representatives from the discussion on certaineggswhile all the
materials declared to be secret according to aiapkv (official,
military or state secret) are not made availabkiaéopublic.

Public Relations Office of the Government inforrhe tpublic on the
issues discussed and decisions taken during goeetamsessions
closed for public within one hour of the closureao$ession, unless the
Government decides not to inform the public onréage matter”’

A very well-known and respected NGO in Croat@DQNG has been
systematically following and analysing the functranof the Croatian
Government since 2008. It particularly examines nppelosed and
telephone sessions as well as distribution of bialgereserves, and
informs public on its findings by publishing yeangports® In that
view it examines the Government's web page, pretsases, news,
laws, and it several times requested specific dew€srendered by the

27 This provision is from originaLlaw on Governmerfrom 1998 and it is still in
force.

2 poslovnik Vlade Republike HrvatsjRules of Procedure of the Government of
the Republic of CroatiafNN 138/99, 16/00, 36/00, 105/00, 107/00, 24/01, 154/0
22/05, 68/07, 10/08, 102/09, 107/09, 140/09 and@3Honsolidated version).

2|t should be kept in mind that art. 49. para. £2the Rules of Procedurenables
the Public Relations Office of the Government teolee accreditation of a media
representative who inaccurately and falsely infortine public on materials or
discussions during sessions. An extensive inteapioet could enable revoking of
accreditation based on the evaluation of a pagiowtiting. In that respect, it seems
that the Government has an indirect influence @anftBedom of press. However,
this provision has not been misused.

%0 GONG, Izvjestaj GONG-a o transparentnosti rada Vlade Ripjedine godine
[Report on transparency of the Government of Caoddr a particular year —
prepared by GONG], the last published is the [Refoor2010.]IzvjeStaj za 2010.
godinu See: http://www.gong.hr/news.aspx?news|D=3627 &Hag124.
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Government, and also several clarifications of rimiation published on
the Government'’s official web page.

In 2008, the Croatian government held 52 publisises (54,17% of
the total number of sessions), in 2009 51 publgsisas (47,67%) and
in 2010 55 public sessions (50,93%). There is acktof sessions held
over the phone (they cannot be found on the webe paiy the
Government) and legal regulations on the Governrdenhot mention
these kinds of discussions. NamdRyles of Procedurdo not establish
a possibility to hold the whole session over thergh(or other means of
telecommunication) but regulate solely a case whenprime minister
or the cabinet may decide to hold a session evéimouti the physical
presence of the majority, while absent members caay/their vote over
the phone, fax or by e-mail. Furthermore, consoltat may be held
over the phone, but not full sessions. NeverthetbgesGovernment held
in 2008 10, in 2009 9 and in 2010 4 full sessiover the phone. Similar
practice has not been recorded in other countrisintless to
emphasize, the Government should call and holdei$sions according
to the prescribed procedure, while a clearly idieatineed for urgent
deliberation should doubtlessly be regulated bygadte provisions of
the law and/oRules of Procedure

Full orders of the day and documents to be disclidsdang sessions, as
well as reports on discussion and decisions takem,still not being
published several days in advance not revealingigputformation on
the matters that will be discussed and preventimgly reaction of
interested partie¥. Moreover, since order of the day of closed sesision
unavailable to public, which in itself presents anidl of basic
information on its functioning, it is impossible éwaluate press release
of closed sessions and reach a founded conclusiothe following:
does the Government discuss and/or decide inatedl sessions solely
on the matters reported in its press releaseseas ildackle other issues,
too? Although the information released to publitatexd to closed
sessions has become more inclusive after the GENG Reportof

31 During 2010 Croatian government has not publishaedits web page, under
heading ‘Sessions and decisions of the Governmeitieo Republic of Croatia’,
orders of the day and material from 12 of the tofall08 sessions. Fro®ONG
Report 2010
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2008, it is still unclear what the justificatiorrfadosed session related to
issues is, such as negotiation standards in thEldraccession period.
GONG has further analyzed reports on budgetaryrvesgsage in the
period between 2007 and 20F0.The fact that the amount of
180,490,489.52 HRK was transferred exclusivelyass#ons closed for
public seems quite disturbirfg Transfers continued to be performed in
2010 in a non-transparent manner, contrary to Ilgoibd democratic
practice and declared promotion of austerity messuand, needless to
say, without clear criteria of distributiSh For the purpose of this paper
it is unnecessary to engage in detailed analysishese transfers,
however, it needs to be emphasized that transfave fbeen made
without known criteria to regional and local setfwgrnment units (i.e.,
counties, cities and communes) mostly for ‘finagciof unexpected
needs and other necessary tasks in their juriedictit is also indicative
and worth comparing, what the structure of politigarties in power is

32 press release related to closes sessions of theri@oent can be found on the
following web page: http://www.vlada.hr/hr/naslosadpriopcenja_za_javnost.
During 2010 the following issues have been disalisge closed sessions:
appointment and removal from public offices, isgugtate guarantees to a number
of banks in favour of state owned company HARZoatian highwaysfor highway
construction, sponsorship of the 12. Internatiomanifestation of olive and oil
producers Nocnjak 2010, budgetary transfer in the amount of 1,000,000KHi&
the Croatian Red Cross for victims of the earthguiakHaiti and in the amount of
200,000 HRK to the city of Vukovar for organizingviemorial day to victims in
Vukovar, and finally a number of sponsorships (Wo@ongress of Humanists
United ‘Children of the world with wounded childhaip historical boat race
between two islands Komiza and Palagruza, profeakiconference ‘Professional
rehabilitation of persons with disabilities — a dé@world of labor’ and celebration
of the 84" anniversary of the Croatian hunting alliance).

% See the Croatian Parliament's web pagetrvatski  sabor
http://www.sabor.hr/Default.aspx?art=33527 and
http://www.sabor.hr/Default.aspx?art=39519.

34 See the Croatian Parliament's web palgevatski sabor Izvieg'e o koristenju
sredstava proraunske zalihe drZzavnog prafana za sijéanj — lipanj 2008. godine
[Report on the use of budgetary reserve, for Janliane 2008],
http://www.sabor.hr/fgs.axd?id=12378.

% Namely, the web page of the Government does sotall the decisions on
budgetary reserve transfers, only those made forahitarian purposes, rewarding
sportsmen and similar. Data on all the other tenssinay only be found in general
reports on State Budget.
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on local and state level. The vast majority ofuhés receiving transfers
had the same ruling political pariy.

Within its project research ‘Implementation of thaw on Right of
Access to InformationGONG requested a copy of all the orders of the
day of closed governmental session during the manafethe previous
government (2007-2011). It received the answer dliadf these relate
to matters designated with different level of segrander theRules of
Procedure However, art. 50 of thRulesprovides thammaterials shall
not be made public if they are marked as offigiailitary or state secret
under the appropriate law. The issue here is, wvénethe term
‘materials’ includes order of the day itself. Inrapinion, this provision
of the Rulesshould be interpreted narrowly as to apply onlyttie
content of materials orcontent of discussions, not to the very
information that the Government deliberated a@edain issue

In mid-January 2012, the Croatian Journalists’ Asgtmn (hereafter:
CJA) sent a public appeal to the new Croatian Govwent demanding
that it abandons bad and unacceptable practiceolafinly sessions
closed for public, a practice that was establisitre@004 by the ex-
Prime Minister Ilvo Sanader and his Spokesman'seffed by Ratko
Macek. The CJA warns that in that way journalist da have the
possibility to ask questions after regular govemtake sessions.
Moreover, the CJA demanded the publication of tlaeis of the day
and the decisions reached in closed sessions,daggdp the standards
of good democratic practicé.

3% Thus in 2007 133 communes, cities and countiesived budgetary reserve
transfers and almost all of them were ruled byipafiorming coalition in power on
the state level. The Government also made transfie2010, a year after local
elections. Out of 24 units that received transfenyy two were not ruled by a
leading party on the state level and its coaliti@mtners: Pula (ruled by left-wing
opposition) and Punitovci (ruled by independenitipihns). Moreover, it can only
be inferred that all the presented transfers whiler@ided on sessions closed for
public, since there is no mentioning of any suengfer neither in orders of the day,
nor in press releases of the Government.

87 ‘A grotesque practice was introduced: the Govemtméefore cameras
demonstrates only those activities that it chodaseshow without giving possibility
to journalists to question members of Governmentdenisions taken or future
plans; this practice was continued by the Goverriroédadranka Kosor. We expect
from the new Prime Minister, Zoran Milan@yiand his government to return to the
practice existing during the period of Prime Mieistvica R&an, when journalists
had opportunity to pose questions to, and demaadfichtions from the Prime
Minister and other ministers both on decision assués discussed during the
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Standards of good practice would direct the Govemtrto explicitly set

criteria for closing its sessions to the public gied with the publication

of the orders of the day and reasons, for whichs#ssion is closed to
the public before the session, and finally pubilaraiof more inclusive

press releases after the sessions containing regesformation on

topics discussed and decisions reached. In realtyye demonstrated,
the operation of the Croatian Government is opehteansparent up to
the level it chooses itself. Closed sessions shbeltield exceptionally
and certainly should not be a standard of operatibith, as it would

seem, the Croatian Government has adopted to dicig degree.

2. Participation

Citizens and civil society organizations (hereaf@80s) should be able
to co-operate with state bodies (executive andgliaigye) through active
participation, and not only periodically and passjvin the period of
national parliamentary elections. Participationdeemed to present a
higher level of two-way process: citizens are atyivnvolved in public
policy creation (e.g., membership in law-draftingoriing groups),
while a government remains responsible for thel filegision on policy
choices and their efficient implementation. A demismaking political
process consists of six different steps: creatioagenda (a list of goals
to be attained), policy drafting, decision-makinignplementation,
monitoring procedure and policy reformulation.

The need to establish rules of good practice imtiol to public
consultation was clearly identified on regional/@ean level. It is
interesting to analyse efforts undertaken by theun€id of Europe
(hereafter: CE) in that ambit. In June 2007 on @teForum for the
Future of Democracyheld in Stockholm, the International Non-
Governmental Organizations Conference (hereaftd68Q Conference;
it is one of the CE institutions) has been callegtepare th€ode of
Good Practice for Civil Participation in the Deaisi-Making Proces®

session and on other important issues pertainingeio department after each and
every regular session. [...] We wish for the Publield®ons Office of the
Government, which during last eight years ignorextnof the journalist’s questions
or responded by hollow phrases, to become a tfoeniation providing service on
the Government’s actions,’ states the open lettet by the CJA to the Croatian
Government. See New Portal Net.Hr, www.net.hf" Jd8nuary 2012.

%8 See details on the following web page:
http://www.coe.int/t/ngo/code_good_prac_en.asp.
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The main purpose of this document is meant to b&jar contribution
for creation of enabling environment for an actiewil society. It
provided for a set of general principles and dirgctules on the all-
European level, related to CSO participation in plofitical decision-
making process. Theodeis applicable on both national and local levels
of power in the CE member states and Belarus.

The DraftCodehad been prepared in summer of 2008 followed by fou
regional consultations with the NG&sThe INGO Conference adopted
the Codeon October ¥, 2009. The most important parts of tBede
describe decision-making process and differentldeeé participation
followed by a summary cross-table comparing andchiag two
variables, i.e., steps of decision-making and leo€lparticipation
recommended.

Let us now analyse the situation in the Republi€Cwfatia.

The National strategy for the creation of an enablingvieonment for
civil society development 2006-20f1adopted on July 12, 2006 by the
Croatian Government, states that the Republic @fatta develops a
democratic society relying, among other principl@s,the principle of
participatory democracy, in which citizens are iggyating in the whole
of social and political processes. It then emplessthat developed civil
society requires efficient procedures of public sdtation and
participation (including citizens as individualdjetr initiatives and
CSOs) in defining, creation, implementation and itasimg of public
policies. TheRules of Procedure of the Government of the Repuabli
Croatia contain in article 27 paragraph 5 an especiallyparant
provision to that effect: ‘Ministries and state adistration bodies shall,
as a rule, in preparing draft laws and governmeafahions consult
professional and other associations in whose camnpetfall the issues
of these drafts by sending them draft proposals @ultkcting their
viewpoints’. This provision presents a basis forGSSnvolvement in
the law-making process. However, until the end@fRit has too often
been neglected by the competent state adminigirbtdies.

Provisions of theRules of Procedure of the Croatian Parliament
regulate details of the legislative process and atwodf public
participation. The main criticism is twofold, it la¢es to: a) the

%% These were held in Stockholm (October 2008), Perrasssian Federation
(December 2008), Istanbul (January 2009) and Mgévidil 2009).

40 Available on

http://www.uzuvrh.hr/userfiles/file/Nacionalna_S#gija_ ENG.pdf.
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possibility of arbitrary decisions on excluding palfrom parliamentary
sessions and b) election of external members dtimgibodies, who are
supposed to present additional human resourcegew @f improving
legislative quality. The criticism of the latter especially significant in
relation to parliamentary committees, their impseciand diversified
regulation (e.g., no explanation or justificatiohywxsome of them have
external members and others do not, and no clearegure of their
nomination and electiori}.

Furthermore, under Article 20(2) of thew on the right of access to
information*? ‘public administration bodies competent for pregtian
of draft laws and by-laws, shall publish draftstleése acts and enable
addressees of the right [of access to informatiordasonable period to
give their opinions thereon’. The same recommendai repeated in
the CroatianCode on practice of consultation with the interdgpeblic
in procedures of adopting laws, other regulatiomsl acts adopted by
the Croatian Government on Novembe?',22009% In the ambit of its
mission, GONG has also analysed the implementatién the
aforementioned article of thdaw on the right of access to
information** After a draft law was prepared and sent to theaftan
Government in order to be discussed on its sess®@NG has
examined when, in what manner and content, and evether at all,
the draft would be published on the web-page of thievant
department. Results demonstrated that only eighft daws were
actually published, which makes only 8,5% of thaltaumber of draft
laws that were trackeéd.Furthermore, during the research period only 3

41 See also A. VelaSudjelovanje organizacija civilnog drustva u zakdexnom
procesu u Republici Hrvatskoj — Analiza stanja,lpemi i preporukgParticipation
of the CSOs in legislative process in the Republi€roatia — Analysis of present
state, problems and recommendations] (Zagreb, @aeddruge Vlade Republike
Hrvatske 2008) p. 25.

42NN 172/03, 144/10, 37/11 (Decision of the ConstitnéioCourt of the Republic of
Croatia) and 77/11.

43 NN 140/09. Detailed analysis of tiBndesee in D. Rondi, ‘Kodeks savjetovanja
sa zainteresiranom javnas [Code of practice of consultation with the irgsted
public], Informatorno. 5844 of 10.3.2010., p. 14

* Implementation analysis of thew on right of access to informatiamthe period
between November 2009 and September 2010 is alaitabthe following web-
page: http://www.gong.hr/page.aspx?PagelD=69.

4 Out of these 8 draft laws, 5 were published onwieé page of the Ministry of
Tourism, 2 of the Ministry of Justice and 1 Minjstf Culture.
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calls for public consultations were launched, wtalevast number of
ministerial web pages proved to be extremely narctional and/or
complicated for public usage and search for relemcuments and
other information. This research was the first dioe prove that
implementation of the 201l0aw on the right of access to informatisn
stil to a large extent problematic, pregnant wilignificant
shortcomings.

Citizens’ and CSOs’ participation in policy makipgocess of Croatian
governments, as well as their involvement in itplamentation, is still
on quite a low level. During 2010 and 2011 publidaage in Croatia
witnessed the latest examples of unreasonable twanaroducts
enacted on different levels, normative acts thatewadopted and
published without sufficient elaboration, CSO papation and
deliberation. Some of them were consequently réswritreversed or
even guashed due to their evident low quality his instance we wish
to specifically emphasize two cases: a) urgent @oopof the
Constitutional law on revisions of the Constituabfaw on the rights of
national minoritie&® and subsequent adoption of the new electoral
law,*” and b) proposals of three laws forming the soedalScientific
and higher education legislative package’. As itwsll known, the
former example resulted in the Croatian Constihalo Court's
intervention, which declared a significant numbef pmrovisions
unconstitutional and removed them from our legateay. Solutions
adopted and afterwards quashed, were results ctaptable and short-
sighted political trade with the view of securi%gﬁk:ient number of
votes for the forthcoming constitutional revisionThe second case,
involving three law proposals, demonstrated in e@nemore obvious
manner the extent, to which public administratignares rules of good
normative practice and applies ti@ode in the very awkward way.
Undoubtedly, this case marked the depths of migstaleding in the
actual implementation of the principle of partidipa. Namely, during

*° NN 80/10.

47 Law on revisions of the Law on election of représéves in the Croatian
Parliament NN 145/10.

8 The Constitutional Court’s decision also suffesesignificant amount of criticism
as to the timing since the Court eventually decidtedhe last year before the
parliamentary elections although it did have enotilgie to decide well before. The
main issue here was the right to vote of membersatibnal minorities and whether
they should have preferential treatment (two vot€kg matter remains open for the
new Government and requires cautious deliberationany regards.
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2010 the first drafts of three different pieceslagislation — directed
toward a general reform of the system of scientifigsearch and higher
education in Croatia — were prepared by expertggpoin which only
few members of the academic community participated, ‘sample’
being non-representative and certainly not legittm®rafts were kept
in secret and finally the competent Ministry calléokr a public
consultation that lasted only 19 days. Due to noemgicomments new
groups were appointed, this time including membefsacademic
community proposed by the individual universitidswever, regardless
of permanent and well founded criticism of the v drafts exposed
and argued by the overwhelming part of the Croatieademics, the
Ministry decided to send the proposals to the pamint before the
ending of the summer parliamentary term of 201fifng a deaf ear to
most of the criticism, even risking the beginninfy azademic year
2011/2012. As it is well known, the bills were gted in the
parliamentary procedure (since they were not gigegen light' by the
competent parliamentary committee), however, tioeriemains that the
Croatian Government was not willing to hear what ithterested public
had to say about the subject matter.

Experience of the CSOs points out that there ataduunsettling facts
in relation to the principle of participation inettRepublic of Croatia.
The main problems they face while attempting tavabt participate in
the legislative process are the following:

- inexistence of complete and timely announcementiroatable of
future activities of law-drafting and other regidas-drafting
public bodies, which in turn reduces the possipilidr adequate
preparation,

- non-publication of a draft law in advance, but oafier a draft has
been adopted into official proposal on the sessan the
Government,

- complete lack or very rare meaningful public cotetidn
procedure, without clear criteria for its organiaaj

- limited access to information and existence of anipimal legal
framework for cooperation formed primarily of deeltive non-
binding provisions/statements,

- adoption of a vast number of laws in shortened, rgerd
legislative procedure, which often allows for a sprality
legislation,
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- general reduction of the actual role and influeoicthe parliament,
and
- unreliability and lack of information on the actlegjislative text to
be adopted and published in the Official Gazéti@rodne novine

Here we need to mention the nd&aw on impact estimation of legal
regulations® that entered into force on the Janualy 2012. It creates
obligation to adopt a yearly Plan of normative dttiintroducing new
legal obligation of public consultation for a numioé state bodies when
preparing draft laws, or preparing estimation oéithimpacts on
economy, state finances, social status of citizand environment.
While the general goal of the impact estimatiorteysfor laws is stated
to be ‘consideration of possible non-normative sohs and creation of
a number of possible normative solution when a ledgun is being
prepared, all in view of optimizing the final reswlith the highest
possible level of economic efficiency and purpobefas’, among
special goals there is a following passage: ‘eraging co-operation
and inter-departmental co-ordination of law draftibodies for the
purpose of simpler and faster integration of comrgoals, fostering
transparency of normative initiative phase of pixeby including
public and interested public in the procedure dfneating the need for
normative interventiorcontributing to development of consultation with
public and interested public in proposal and dnadti procedures
(emphasis S.B.), and contributing to more efficies¢ of state budget’
(Article 6).
As it has been shown, in the case of principle atipipation we may
detect the already well-known problem of the Cirratiegal system:
relatively good, or at least, acceptable regulatibnt significantly
problematic practice and doubtlessly insufficieolitical culture of both
bearers of political power and civil servants inble administration
bodies. These will eventually shape the positiveepiaal of the new
Law on impact estimation

V. Concluding remarks

Democracy is more than the sum of its institutioAs.democratic
political culture is also crucial for the legitimgacsmooth functioning
and ultimately the sustainability of democracy. Télectoral process
periodically divides the population into winnersddosers. A successful

49NN 90/11.
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democratic political culture implies that the lagiparties and their
supporters accept the judgment of the voters, dod &or the peaceful
transfer of power.

Participation is a further necessary componenapashy and abstention
are enemies of democracy. A culture of passivitgl @pathy, an
obedient and docile citizenry, are not consisteitlh ifemocracy. In a
demaocracy, government is only one element in aatdabric of many
and varied institutions, political organizationedaassociations. Citizens
cannot be required to take part in the politicalgess, and they are free
to express their dissatisfaction by not participgtiHowever, a healthy
democracy requires the active, voluntary partiegratof citizens in
public life. Democracies flourish, when citizense amwilling to
participate in public debate, elect representatisad join political
parties. Without this broad, sustaining participatidemocracy begins
to wither and become the preserve of small, sgjemips. This means
that the linear model of dispensing policies frdmae must be replaced
by a virtuous circle, based on feedback, networikiavolvement from
policy creation to implementation at all levels.

Accountable governments are inclined to enhancie tt@sparency in
order to improve citizen’s confidence in their woronfidence in
operation of all public bodies and in relation tobfic expenditures,
having prevention of corruption as a final goal.tWgut trust in public
bodies there would be no citizen’s and public pgrétion in public
decision-making, which in turn reduces the quatitpoth rules enacted,
and their implementation. Only a well-informed pabiay act as an
efficient democratic mechanism of control over powehile the task of
institutions in modern democracies is to educatdipand to operate in
as transparent as possible manner in order to enafdrmation on
public authorities. Knowing procedures, and goodjulation of
procedures themselves, are the main preconditians aflequate
participation of the civil society organization legislative and other
relevant normative processes. In that respect,elievie a creation of a
general regulation on normative procedures to battefr importance.
However, it can never be emphasized enough thafithé result is
mainly dependant on the level of legal and politmdture that is to be
demonstrated primarily by the elected officials andl servants.
Nevertheless, and without subjectivity, it is fairconclude this paper in
a slightly optimistic tone. Namely, the new cenrltdt-coalition, that
won the Croatian parliamentary elections in Decan@fd.1, seems to
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demonstrate more sensitivity and readiness for orgment in this
field. Commentators claim that the electoral defefta previously
ruling center-right coalition led by the HDZ repeess ,a breakdown of
a particular model of governancg&“Namely, transparency, participation
and accountability have been named as the coreewvadfi the new
government's political program, at least on a dettay level It is
still far too early to give a significant evaluatiof its course of action.

%0 See M. Kasapo¥j ‘Drugi kriti¢ni izbori u Hrvatskoj — slom jednog modela
vladanja’ [Second critical elections in Croatiaredkdown of a particular model of
governance]Politicke analizeB (December 2011) pp. 3-9.

5! The new Prime Minister Zoran Milandyiin his speech on the night of elections
(December %, 2011): [...] never again shall we have a non-tpament
governance’, deputy Prime Minister Milanka Ojgaon public TV channel 1
(HTVY), interviewed the day after elections (Decembér, 2011): [...] We need
clear, understandable laws, efficient and createdobperation with civil society’,
and again, this same day, Prime Minister Milatawi further interviews always
pointed out the need for ‘transparency and pagicn’.

253



Anita Blagojevg
Timea Drindczi
Constitutional dialogue. Protection of constitutiors — case studies:
Hungary and Croatia

Constitutional dialogue theories have their roats ‘common law
systems’ where they focus on the role of judicidriese theories are
about how to solve the counter-majoritarian diffigwand how to give a
proper normative account of the role of judicianythe constitutional
democracy and how to find the proper constitutionaéning, especially
in the interpretation of human rightsAfter the emergence of these
constitutional dialogue theories, scholarship, tyastill in common law
states, started to expand its possible meaningbeadnteractions of
organs beyond legislature and courts, as it ‘gogsowt saying that
participants in the nation’s constitutional dialegnclude more than the
major governmental actors and their activitesh this paper we
attempt to enumerate and systemize dialogic thecsied draw the
attention to the possible existence of other kimdisconstitutional
dialogue in civil law states. The reason of thisdgtis that the major
issues of common law constitutional dialogue (ceuntajoritarian
problem and the role of judiciary) are more or lsebsed in civil law
system, where Kelsenian theory of judicial reviewacknowledged.
Still, a revised or modified idea of constitutiorthdlogue may be used
to study the existing dialogic mechanisms in clailv states, as the
finality of the democratic decision-making processre there and
everywhere, is to find the proper meaning of thastitution. From a
civil law perspective, this work necessarily stasish revealing what
‘constitutional’ and ‘dialogue’ mean, and what ftinos may have the
constitutional dialogue in this sense. Definingstleixpression in this
way may lead us to a more complex understandingooftitutional

" Anita Blagojevé, PhD, assistant professor, Department of Conistitat Law,
Osijek, ablagoje@pravos.hr

™ Dr. Drinéczi Timea, PhD, dr. habil., associate f@seor, Department of
Constitutional Law, Pécs, drinoczi.timea@ajk.pte.hu

! Christine Bateup, ‘The Dialogic Promise. Assessing normative potential of
theories of constitutional dialogue’, Btooklyn Law Revie 2006) p. 1109.

2 Michael Heise, ‘Preliminary Thoughts on the Visuef Passive Dialogue’,
available at: http://www.uakron.edu/law/lawrevie@#docs/heise341.pdf p. 1,
footnote nr. 1.
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dialogue in constitutional democracies of the (poetlern and
globalized age.

In this paper we specify the constitutional dialegheories, and other
dialogic interactions emerged in the scholarshgn(pl.1) and indicate
how these ideas may be extended to other constiftiorgans and
other (constitutional) procedures in constitution@mocracies (point
1.2). We provide examples of constitutional dialeg regulatory level
(point 1.3) from the recent Hungarian and Croat@mstitutional
development (points 2 and 3).

1. Understandings of constitutional dialogue

1.1. ‘Common law’ constitutional dialogue is usem describe the
relationship and interaction between at least tanstitutional organs
(judiciary and legislative power) keeping in mirieetrole of dialogue:
giving a proper normative account of the role daigiary and find the
accurate constitutional meaning. There are differmmd congruent
approaches developed by common law scholars. Ibhsgiously
impossible to summarize all of the theories, s@ ez provide just brief
examples.

After the first experiences of the use of the Gévairt CanadhPeter W.
Hogg and Allison A. Bushefistablished their vision on the concept of
constitutional dialogue. The dialogue consistshokt cases in which a
judicial decision striking down a law on Charteogmds is followed by
some action — reversal, modification, avoidancey-the competent
authority. In these cases, there must have beesidayation of the
judicial decision by government, and a decisiontrhase been made as
to how to react to it.

3 In Canada it is possible for the legislature tereeme a judicial decision striking
down a law for breach of the Charter, due to tHviong four features of the
Charter: ‘(1) section 33, which is the power ofiségfive override; (2) section 1,
which allows for “reasonable limits” on guarante@darter rights; (3) the “qualified
rights,” in sections 7, 8, 9 and 12, which allow &xtion that satisfies standards of
fairness and reasonableness; and (4) the guarahtguality rights under section
15(1), which can be satisfied through a varietyeshedial measures. Each of these
features usually offers the competent legislativedyb room to advance its
objectives, while at the same time respecting #tpiirements of the Charter as
articulated by the courts’.

4 Peter W. Hogg and Allison A. Bushell, ‘Ti@harteDialogue between courts and
legislatures (Or Perhaps The Charter of Rightst ISoth a Bad Thing After All),
35 Osgoode Hall Law JourngfLl997) p. 79., 82.
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As Christine Bateupput it, constitutional dialogue metaphor ‘is most
commonly used to describe the nature of interadiietveen courts and
the political branches of government in the areaowistitution decision-
makin%, particularly in relation to the interprétat of constitutional
rights’.> Dialogue theories are to be understood as a twolefsolving
the democratic legitimacy concerns associated jwdltial review; thus
this concept ‘has been popularized to the greaetsint in countries,
such as Canad&New Zealand, United Kingdofmln her valuable and
very much cited work, she gives a complex undeditgnof different
dialogue theoridsrevealing their advantages and critics; she catesiu

5 Bateup, loc. cit. n. 1, at p. 1109.

5 Bateup, loc. cit. n. 1, at p. 1110.

" Bateup, loc. cit. n. 1, at pp. 1109-1110, pp. 11020.

8 ‘Judicial advice-giving involve judges counselinge political branches of
government through the use of broad non-bindingadigoc. cit. n. 1, at p. 1123
Process-centered rules ‘seeks to ensure that thieglactor who enact statutes and
make public policy decisions take constitutionahsiderations into account’ (p.
1128 Judges using judicial minimalism approach si@gk from ‘deciding cases in
order to allow increased space for democratic ctamation and choice’ (loc. cit. n.
1, at p. 1131). Coordinate construction theoriesttes oldest conception of
constitutional interpretation belong to the struatuheories of dialogue and are
based on the idea of ‘shared enterprise betweeoatints and the political branches
of government’ where judicial decision do not haae'unique status, as the
Constitution did not provide for any specific autbyto determine the limits of the
division of powers between the different branch{es:. cit. n. 1, at p. 1137.) The
other structural theories are the theories of jadligrinciple; these ideas ‘propose
that judges perform a unique dialogic function llase their special institutional
competence in relation to matters of principle’c(leit. n. 1, at p. 1143). Bateup
analyses equilibrium as well as partnership thesod@d she finds the most
promising vision of constitutional dialogue is whtrese two understandings are
combined (loc. cit. n. 1, at p. 1174). For addisibmapproaches to the judicial
dialogic participation (active and passive) seehd&l Heise, loc. cit. n. 2. Further
critical analysis of these accounts can be founthépaper of Kent Roach. Kent
Roach, ‘Sharpening the Dialogue Debate: The NextaDe of Scholarship’, 45
Osgoode Hall Law Journal2007). Functioning of the Charter dialogue in &den
up to 2005 is analyzed by Rosalind Dixon who stétes$ ‘new understanding [of
dialogue] reveals that the history of dialogue urttie Charterto date has tended to
be more real than skeptics fear and more continipamt dialogue scholars assure’.
See Rosalind Dixon, ‘The Supreme Court of Canadharter Dialogue, and
Deference’, 470sgoode Hall Law Journa{2009) p. 241. A firm objection is
represented against the dialogue theories by Anéetver on the basis that there are
many reasons to doubt the democratic characteraobdian political institutions.
See Andrew Petter, ‘Look Who's Talking Now: Dialegliheory and the Return to
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that ‘the greatest potential for achieving a nomwedy satisfying
understanding of constitutional dialogue emergesuth the dynamic
fusion of the equilibrium and partnership models dilogue. [...]
[E]quilibrium theories focus on the role of the igidry in facilitating
and fostering society-wide constitutional discussio[...]; and
partnership models draw attention to more disiimgtitutional functions
that the judicial and legislative branches perfanndialogue with one
another. The synthesis of these understandingdidtigs that dialogue
should ideally incorporate both society-wide anstitotional aspects;
[...] this provides the strongest normative visiontloé role of judicial
review in modern constitutionalish.’ This approach is then
strengthened in another work expressing that “gdtesns of judicial
review, both strong- and weak-form, should be ustded as generating
a broader form ofsociety-widedialogue between the judiciary, the
political branches and the people about the meaaithinterpretation
of fundamental rights*

The “institutional dialogue’theory says thatourts and legislatures
participate in a dialogue aimed at achieving trappr balance between
constitutional principles and public policies ar texistence of this
dialogue constitutes a good reason for not conegief judicial review
as democratically illegitimate. Fdcuc B. Tremblaythere are two
conception of dialogue: dialogue as deliberatiord afialogue as
conversatiort!

Joanne Scott and Susan Sturomsider the relationship between courts
and governance as dynamic and reciprocal as veellis draw upon the
practice of governance in their construction of ¢higeria they apply to
their judgments. They also provide an incentiveucitme for
participation,  transparency, principled decisiorking, and

Democracy’, in Richard W. Bauman and Tsvi Kahards.,&he Least Examined
Branch: The Role of Legislatures in the Constitadilo State (Cambridge,
Cambridge University Press 2006) pp. 524-526.

9 Bateup, loc. cit. n. 1, at p. 1180.

10 see Christine Bateup, ‘Reassessing the DialogssiBitities of Weak-Form Bills
of Rights’, (August 2008) Available at: http://watkepress.com/christine_bateup/1
Abstract

1 Luc B. Tremblay, ‘The legitimacy of judicial revie The limits of dialogue
between courts and legislatures’, I8ternational Journal of Constitutional Law
(2005) pp. 617-648.
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accountability which in turn shapes, directly anditiectly, the political
and deliberative proce$s.

For Matthew S.R. Palmer'the constitutional dialogue is an interaction
between the different branches of government; actare discussion
where each party genuinely listens, seeks to utadefsthe others’
points, and is prepared to modify own views; it emides the
ubiquitous principle of western legal systems:rtiie of law®?

As it can be seen, these dialogue accounts are abgans (court and
legislatures) cooperating in decision making, mopeecisely:
adjudication and legislation; the relationship begw judiciary and
legislature in common law systems has been exanginddxplained by
different kinds of constitutional dialogue theori@he most successful
seems to be the one that involves as many releaetors into the
dialogue as possible in order to reveal the caritital meaning? By
doing so, it gives the opportunity for the legislatpower to make as
adequate laws as possible avoiding in this wayhdgative result of the
judicial review. On the other hand, it draws thiemtion to an increased
study of the legislative role in dialogue and thgolvement of other
actors in the dialogue. As Kent Roach put it: Ciusdnal dialogue
theories ‘should not in the future focus solelyocmuirts and legislatures,
but should also examine the range of other boded)ding auditors
general, human rights commissions, privacy and rinébion
commissions, complaints and audit bodies, and otheew bodies, that
can enter into a dialogue with the executieThe quasi adjudicative
bodies ‘mainly have powers of moral suasions amdozdl government
to respond to their ruling without necessarily lgeiable to force
governments to comply with their rulings. Moreovéne dialogue
concept may also be useful to understanding somesfof international
law that rely more on persuasion then commahdie offers three
projects for the future researchers of constit@iaialogue. The first

12 joanne Scott and Susan Sturm, ‘Courts as CataRystthinking the judicial role
in new governance’, 18olumbia Journal of European La{@007)

13 Matthew S.R. Palmer, ‘The Language of ConstitutldDialogue: Bargaining in
the Shadow of the People’, Available at:
http://works.bepress.com/matthew_palmer/9 p. 3., 4.

14 See Roach, loc. cit. n. 8, at p. 181.

15 The reason is the post-9/11 word, where the ekechas increased power and
the mechanisms of accountability have not caughibupe expanded state powers.
Roach, loc. cit. n. 8, at p. 181.

18 Roach, loc. cit. n. 8, at p. 182.
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and the second remain in the field of the ‘origir@nstitutional
dialogue’: he suggests the idea of i) a comparatasting of the
convergence thesis about the weak and strong fofioslicial review?’

i) study the dialogue in times of crises, involyithe understanding of
administrative responses to court decisirBy suggesting the need of
studying how the quasi-judicial bodies are invohieddialogue and
expressing that ‘democratic dialogue is not sintply matter for courts
and legislature$® he extends the idea of constitutional dialoguether
actors beyond legislature and courts. His iii)diproposed project is to
examine the legislative reforms as ‘dialogue thezay be seen as part
of the new process movement in legal scholarshap plaid increased
scholarly attention to the legislatur®’.

And indeed, the booK, which Roach refers to in connection with the
third suggested project, contains some other kirfd ertended
(constitutional) dialogue approaches: ‘Contributoosider [...] how
legislatures can engage in productive dialogue witizens and courts
at home and peer institutions in other countri€his approach is taken
by, among otherslennifer Nedelskywho stresses that legislators should
be in an ‘ongoing interaction with all forums of lgie deliberation
about the meaning of the core valu&sThus, besides the role of courts
that of the legislature, as central constitutionaljans representing
popular sovereignty, is emphasized as they sharecommon
responsibility for the continued existence of tlmstitutional ordef?
Similarly, in searching for the new American conditonalism,William

N. Eskridge, Jr. and John Ferejolestablishes that the process by which

" Roach, loc. cit. n. 8, at pp. 185-186. See Batkgpit. n. 10.

18 Roach, loc. cit. n. 8, at pp. 186-189.

19 Roach: pp. 188-189

20 Roach: p. 189

2! Richard W. Bauman and Tsvi Kahana, ed&ie Least Examined Branch: The
Role of Legislatures in the Constitutional Sté@ambridge, Cambridge University
Press 2006) p. ix.

2 Jennifer Nedelsky, ‘Legislative Judgments and Eméarged Mentality: Taking
Religious Perspective’, in Richard W. Bauman angli Kahana, eds.The Least
Examined Branch: The Role of Legislatures in thesfitutional Stat§Cambridge,
Cambridge University Press 2006) p. 95.

# Ruth Gavison, ‘Legislatures and the Phases and pBoemts of
Constitutionalism’ in Richard W. Bauman and Tsvi hdaa, eds.,The Least
Examined Branch: The Role of Legislatures in thesfitutional Statg§Cambridge,
Cambridge University Press 2006) p. 213
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fundamental new or revised commitments (such aativegand positive
liberties) are named and elaborated isdialogic one in which
demaocratically accountable legislatures and agengi@y a larger role
than court$? In connection with the importance of legislatuneshe
field of interpretation of the constitutioAndrée Lajoie, Cécile Bargada
and Eric Gélineatpoint out that all legislation that is not chatieal in
the courts is an interpretation and applicatiothefconstitution, ‘which
has both the first and the only word in the matbera process that
involves two dialogues: one with the courts, exioeati and
institutional; and the other with the constituentblic, constant and
universal’® Daphne Barak-Eresuggests that institutional dialogue can
be found in the international/transnational aresawell: i) judicial
dialogue is the result of mutual influences betweearts in different
countries in the field of application of internat& and constitutional
law; ii) dialogue of cooperation is brought abowt buman rights
activists from different countries; iii) communigat between
legislatures — either at international or natideakl — is described as a
dialogue based on the community of professionaga(l advisors,
experts) and community of activists and interesugs or the dialogue
between individual legislators when dealing vaksig<?

24 This larger role is realized by adopting supetsés that ‘seeks to introduce or
consolidate a norm or principle as fundamentalunpolity; [...] [sJuch laws are a
response to a normative social movement or a pomi@mand for change, and a
legislatures enacting them understand that theypaopounding a fundamental
normative commitment’. Super-statutes are: the r@aerAct of 1890, the Civil
Rights act of 1964, and the Endangered Specie®fAt®73. William N. Eskridge,
Jr. and John Ferejohn, ‘Super-statutes: A New AgaariConstitutionalism’, in
Richard W. Bauman and Tsvi Kahana, edfe Least Examined Branch: The Role
of Legislatures in the Constitutional Stgtéambridge, Cambridge University Press
2006) p. 333., 337. The life circle of a supergtacan be understood as a society-
wide dialogue; or as put by the authors: ‘an ongaadministrative — judicial —
legislative trialogue’ (p. 349.).

% Andrée Lajoie, Cécile Bargada and Eric Gélineaagislatures as Constitutional
Interpretation: Another Dialogue’, in Richard W. Baan and Tsvi Kahana, eds.,
The Least Examined Branch: The Role of Legislatimethe Constitutional State
(Cambridge, Cambridge University Press 2006) p. 391

% egislatures as a community do not engage in gimowith one another: ‘The
dynamics of legislation influencing foreign legitl@ initiatives should rather be
described as based on inspiration without communidaphne Barak-Erez, ‘An
International Community of Legislatures?’, in RicthaW. Bauman and Tsvi
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Catherine Powelkpeaks aboulialogic federalismbecause a dialogue
about rights can be detected between national amshasional
governments, particularly when there are differentethe extent to
which these governmentsncorporate human rights obligations. The
adoption of ‘human rights treaties and standardbeatstates and local
levels largely represents a form of communicatiough which people
and communities, [...] signify the need for the fedegovernment to
play a more active role in human rights lawmakirnerefore there is
an ‘assumption that dialogue among various levélgavernment is
critical to meaningful implementation of internated human rights law
in the United States’. This dialogic approach ithbdescriptive in that

it theorizes by looking at existing intergovernnantollaboration and
dialogue’ and prescriptive as it ‘encourages saaie local participation
even where none exists and posits a constitutianalysis about this
participation’?’

Bradley M. Bakkertaking an approach that constitutional dialogsie
encompasses the idea that ‘different governmenthdhes and the
people interact in ways that shape the dominantsvief constitutional
interpretation over time® proves thatlogs ‘can effectively advance
constitutional dialogue in three ways: (1) engagpepple directly in
dialogue about constitutional issues, (2) by gakiag people to
participate in the political processes in a wayt timakes them better
informed and better capable of applying pressurethi® political
branches in order to effectuate constitutional gearf3) by pressuring

Kahana, eds.The Least Examined Branch: The Role of Legislatireshe
Constitutional Stat¢Cambridge, Cambridge University Press 2006) p.,%E33.

27 Federalism (intergovernmental) dialogue proceddsgaat least three tracks: i)
there is ‘state and local adoption of internatiomafan rights standards where the
federal government has failed to ratify a treased the case with CEDAW); ii)
there are ‘state and local efforts to implementrinational obligations that the
federal government has adopted through ratificationther acknowledgement that
is bound [...] but not fully implemented’ (see ‘thase with the consular notification
requirement for foreign national arrested and detd); iii) there are ‘state and local
efforts to apply human rights principles contaimedreaty provisions for which the
United States has entered a reservation’. Cathétmmeell, ‘Dialogic federalism:
constitutional possibilities for incorporation ofilan rights law in the United
States’, 15QJniversity of Pennsylvania Law Revi¢#001) p. 249., 250., 252, and
pp. 273-274.

% He cites Christine Bateup’s work (loc. cit. n. Bradley M. Bakker, ‘Blogs as
constitutional dialogue: rekindling the dialogioprise?’, 63NYU Annual Survey on
American Law(2007) p. 216.
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other institutional actors (namely, the conventlanadia) to focus more
substantively on constitutional issues [.%'.

Besides all the above mentioned types of (conslitat) dialogues, the
use of precedents- as a means of courts’ involvement and
communicatiof® — may be understood as a kind of dialogue between
courts; this dialogue should be uphold by the dismn regarding the
reasons for restricting or overruling a precedént.

1.2. We may conclude here that the notion of ‘danginal dialogue’ is
mainly used for describing the dialogic interactibetween judiciary
and legislature in common law states; for somerteethis interaction
necessarily includes other constitutional orgarshsas some agencies
of executive power, people (blogs). For others|ogia interaction
arises between legislatures and between the jugicaé subnational,
national, inter- and transnational level. Consetlyeris it is not
exclusively the legislative procedure in which d@t effect may be
recognized.

Whatever the actors are for these theorists, thie st@pe is to find the
proper constitutional meaning. For a civil law statt is unfolded
mainly by legislatures with the additional “assit@’ of the
constitutional courts. Due to the different natume competence of
constitutional courts and common law supreme cpuhs dialogic
relationship  between these organs and their raspect
legislatures/constitution-making powers may beeddht as well. Due to
the prominent role of legislature in the civil ldRechtstaat, one may
reasonably suggest that a dialogue exists not dmdijween the
abovementioned organs but may occur between dthatrsre involved
in the democratic decision-making process as watlabse legislative
impetus is generated not only by court decisionsvan constitutional
organs’

That is why it may be interesting to examine thepregsion of
‘constitutional dialogue’ and define what ‘constiitenal’ and‘dialogue’

2 Gerhardt, loc. cit. n. 28, at pp. 218-219.

30 Jan Komérek, ‘Judicial Precedent and European titatienal Pluralism: How
the Two Relate?’ http://denning.law.ox.ac.uk/newsrds_files/Komarek.pdf p. 2.

31 See Michal J. Gerhardt, ‘The Role of Precedent£amstitutional Decision-
making and Theory’, 980The George Washington Law Review, Faculty
Publications Papef1991) p. 147.

%2 Binding effects of these inputs may be differeepending on the authority
issuing it; there is a clear difference betweenimdibg court decision and a
recommendation of the ombudsman or other monitagencies, and NGOs.
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may mean. An interaction is dialogic when at léast equal (that is not
subordinated) actors are communicating or intergttion the same
subject matter. In law this concept of dialogueeslized in the field of
normative decision-making, either be legislation amjudication. A
dialogue isconstitutional’ when it occurs in a constitutional democracy
among constitution&! or non-constitutiond! actors in constitutional
procedured® Hence, we may mean under the notiorcofistitutional
dialogue a flexible system that refers to interactions leetw
constitutional organs and other constitutional arah-constitutional
actors such as political parties, trade unions,iakogrganizations,
individuals etc. in the following constitutional gmedures: legislation,
constitutional review by the constitutional coustssupreme courts, and
other procedures connected to these two. Stdopeof this account of
constitutional dialogue is the realization of tlemstitution in the frame
of the given constitutional establishment by in#odvas many actors as
possible.

Constitutional dialoguenay occurat regulatory or judicial level among
the following actorsAt regulatory levekonstitutional dialogue may be
detected’ between i) national judiciary and national ledista: just as
in common law state, the judicial review accom@iioy constitutional
courts may have dialogic effects; ordinary courtayninfluence the
legislature as well; ii) quasi adjudicative (such @mbudsman) and
international bodies, NGOs and national legislatuepeople, experts,
interest groups etc. and national legislature: thifers to the
consultation that is an element of quality legistat At judicial level it

33 The message of the sender is considered by tiaricand this consideration is
materialized in a reply that influences the choickthe sender, and so forth. In this
context, depending on the legal backgrounds a gimloesult may range from a
mere acknowledgment to a real consideration.

34 An actor is ‘constitutional’ when its creation acmmpetences are regulated by the
constitution.

% ‘Non-constitutional’ here means that an actords eontained in the constitution;
it does not refer to the status of being anyhowtreoy to the constitution. Here
belong for instance NGOs and other internationaugranational organs.

36 A procedure is constitutional when its elements @gulated at constitutional
level.

%7 These interactions may be seen as regulatory csati@n that is a communicative
interaction that occurs between all involved in tlegulatory space. Julia Black,
‘Regulatory Conversation’, 29ournal of Law and SocietfMarch 2002) pp. 163-
196.
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can be found between international and supranatiand national
judiciary; among national judiciaries, includingttole of precedents.
The overall scopes of constitutional dialogue may teei) find the
proper constitutional meaning, including the creaf a proper balance
between constitutional principles, rights and publpolicies, ii)
maximize the effect of implementation of the funos of different state
organs, be either legislative (parliament), (quasijudicative (e.g.
ombudsman, constitutional court), or independeaadhof state) bodies,
mainly in the field of decision-makirj. At regulatory and judicial
levels, there may bdifferent scopesf the dialogue, such as i) solving
counter-majoritarian difficulty in common law stateii) fostering
national quality legislation, mainly in human rightases; iii) ‘changing
ideas’ among constitutional courts; iv) promotingmenon European
human right practic&’ v) assisting to build common democratic values
into new pieces of legislation (e.g. Venice Cominiss

1.3. Now we focus on the interaction at regulatesel and we intend
to present the ways the decision-making process heae dialogic
aspect beyond its interactions with judiciary (d@ngsonal courts). In
general, there are severkdctors that may start up the legislative
decision-making process. These are the following: campaign
promises? ii) cases of “obligatory” legislation: when intertional,
supranational legislation or a constitution so et iii) decisions of

% In pluralist democracies, even if the concretestitutional establishments differ,
institutional involvement and dialogue allow comhipeach actors’ competence so
as a better and more legitimate decision can ntakomarek, loc. cit. n. 30, at pp.
10-11.

% See the interaction among Strasbourg, Luxemburd, reational (constitutional)
courts.

40 The constitutional dialogue occurs between thetipal party/politician and
voters with a consequence of i) electing a candigating for a list or not, ii) draft
laws proposed by the elected representatives opdh@&mentary group formed by
them or the government based on their electoramizes and governmental
programs. The reaction of voters can be trackedhiegking on the electoral results
of the following elections. This may be the widastlerstanding of a constitutional
dialogue at regulatory level.

1 Here the constitutional dialogue occurs betweenititernational, supranational
legislature and the pouvoir constituent, and natioparliaments. The latter
considers the possible ways of implementing whaedgiired by the former organs
provoking results in their or others monitoring amesliewing mechanism, including
judicial and quasi-judicial actors as well.
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constitutional courts stating the unconstitutidzyalbf a law? iv)
decisions of ordinary or inter-, supranational ¢siitv) cases of ‘non-
obligatory’ legislation: impulses transmitted bytinaal or international
or supranational monitoring groups (e.g. ombudsmafenice
Commission), interest groups, media, public opiniscience etc.; vi)
impulses realized by the legislature itself, sushaaconsequence of
changes and developments in economic, social tifehnology eté’
Impulses affecting the result of the legislativeoqass can be
encountered in pre-parliamentary, parliamentary arpost-
parliamentary’ stages. We examine this latter plesediere appears
another constitutional actor, theead of statewho may have role in
constitutional dialogue at regulatory level, praddthat s/he has
‘political’ and ‘constitutional veto’. By these \a@ds, depending on the
concrete constitutional arrangement, the he