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PREFACE

The goal of t hSerittiQliediritto grévatooeliropBosed a y s

internazional® i s to di sseminate the results

pean and international level, and to contribute to the national and interna-
tional scientific debate, with methodological rigor and openness to multi
and intradisciplinary approaches.

The debate surrounding filiation in the contemporary context is cer-
tainly stresgesting the methods and rules of Private International Law, in
their interrelation with Human Rights Law and, inevitably, with the differ-
ent ways in which society reacts town@rocreative techniques such as
maternal surrogacy and assisted procreation. In the European Union, there
are many different approaches on the matter on behalf of domestic rules,
both from the perspective of substantial Family Law and of Private Inter-
national Law. From the perspective of EU Law, this situation may create
obstacles to the exercise of free movement rights of children and their fam-
ilies and infringe/undermine Human Rights. From this, the decision of the
European Commission to present the Bsa for a Regulation
COM(2022)695. However, until the new instrument is adopted, the effec-
tive and coherent application of the Btiquisis at times dependent on the
operation of domestic law.

The UniPARproject, cefunded by the European Commission, aimed
at improving the effective and coherent application of theaBdjlisby i)
identifying parenthood issues arising in connection to existing EU second-
ary law, also considering the possible impact of the future Parenthood Reg-
ulation at the EU leveij) analyzing how parenthood is dealt with in the
(PIL) domestic law in six jurisdictions, also on the basis of sample cases;
iii) discussing the issues with stakeholders, and by developing final Con-
clusions andReccomendations. The present contribution contains the re-
sults of the aforementioned research activities.

llaria Queirolo
NovembeR025
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LAURA CARPANETO, FRANCESCA MAOLI AND ILARIA QUEIROLO*

THE PROTECTION OF RIGHTS OF THE CHILDREN BORN FOLLOWING
AN INTERNATIONAL SURROGACY AGREEMENT IN (EU)
PRIVATE INTERNATIONAL LAW

CONTENT: 1. International surrogacy agreements: the human rights and private
international law implications — 2. The children’s rights implications of sur-
rogacy — 3. The private international law implications of surrogacy — 4. Sur-
rogacy in the EU: the state of the art. — 5. Conclusions.

1. International surrogacy agreements: the bhuman rights and private
international law implications

Surrogacy is the practice through which a woman agrees to become
pregnant, to give birth to a child and to give that child to a couple or to
a single person after birth who will become the legal parents of the child'.
In traditional surrogacy, the surrogate mother is also the biological
mother and has, therefore, a genetic link with the baby. In “gestational”
surrogacy, the surrogate mother has no genetic link with the baby. When
the surrogacy agreement between the surrogate mother and the intended
parent/parents envisages a compensation, surrogacy is qualified as com-
mercial. On the contrary, when a mere contribution of the expences oc-
curs during pregnancy, surrogacy is qualified as altruistic.

Surrogacy gives rise to a rich global market: it has been calculated that
the children born by recourse to this practice per year are a number be-
tween 20.000 and 30.000 (but official data are lacking)? and in the so-

*The Article is the result of joint work of the Authors. However, para. 1 and 2 shall
be attributed to Francesca Maoli, para. 3 shall be attributed to Ilaria Queirolo, para. 4
and 5 shall be attributed to Laura Carpaneto.

! See PREJUDO PRIETO DE LOS MOZOS P., Surrogacy, in BASEDOW J., RUHL G., FER-
RARI F., DE MIGUEL ASENSIO P., Encyclopedia of Private International Law, Cheltenham,
2017, p. 1691-1697; TRIMMINGS K., SHAKARGY S., ACHMAD C., Research handbook on
surrogacy and the law, Cheltenham, 2024,

21n 2023, the global surrogacy market size was valued 14,95 billion of US dollars; it
is expected to grow up to 99,75 billion US dollars by 2033. Europe is expected to grow
the fastest during the forecast period. Furtermore gestational surrogacy through in vitro
ferilization is expected to hold the largest share of the global surrogacy market and such
market is expected to interest mainly the 3839 age group. See
https://docs.un.org/en/A/80/158.
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called “Rolls Royce” jurisdiction (i.e. in those jurisdiction where com-
mercial surrogacy is allowed and is expensive) a surrogacy agreement,
facilitated by intermediaries, may reach an average cost 100.000 US dol-
lars’.

It is not impossible to have access to surrogacy in those legal orders
admitting such practice, problems may arise when parenthood* of the
intended parents need to be recognized in the State where the family
wants to live’: when parenthood is not recognized, a limping situation
exists.

As it result from the 2025 Report of the UN Special Rapporteur on
violence against women and girls, the global market of surrogacy is giving
rise to a very alarming situation.

The Report shows the different manifestations of (economic, psycho-
logical, physical, reproductive) violence against women and girls deriving
from the existence of the global surrogacy market and the increased risk
of human trafficking and of forced reproductive labour that women and
girls face®.

> Official data are available, however in the 2018 Un Special Rapporteur reporteur on
the sale and sexual exploitation of children, including child prostitution, child pronogra-
phy and other child sexual abuse material, available at
https://docs.un.org/en/A/HRC/37/60 at p. 9, where abusive practices are disclosed, ref-
erence is made to a surrogacy attorney admitting that, through a criminal organization,
she was selling babies at 100.00 US dollars.

4 Parenthood, biological and legal parentage and filiation are terms used to describe
the relation between a child and their parents. Differences among the three concepts may
be envisaged (see BAINHAM A., Parentage, Parenthood and Parental Responsibility: Subtle,
Elusive Yet Important Distinctions, in GILMORE S. (eds), Parental Rights and Responsibil-
ities, London, 2017, p. 159) and in a children rights perspective filiation should be prob-
ably used. In the present paper, the term parenthood is used coherently with the title of
the UniPAR project.

> With the word “recognition”, reference is here made to the procedure by which the
civil status of surrogacy established abroad is accepted in the receiving State, involving
private international law rules (regulating all three aspects of jurisdiction, applicable law
and recognition).

¢See Report of the UN Special Rapporteur on violence against women and girls, its
causes and consequences. The different manifestation of violence against women and girls
in the context of surrogacy, 14 July 2025, available at https://www.ohchr.org/en/docu-
ments/thematic-reports/a80158-different-manifestations-violence-against-women-and-
girls-context.


https://www.ohchr.org/en/documents/thematic-reports/a80158-different-manifestations-violence-against-women-and-girls-context
https://www.ohchr.org/en/documents/thematic-reports/a80158-different-manifestations-violence-against-women-and-girls-context
https://www.ohchr.org/en/documents/thematic-reports/a80158-different-manifestations-violence-against-women-and-girls-context
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Given that the practice of surrogacy is on the rise worldwide and a
rise to the bottom is ongoing, the report calls for an eradication of surro-
gacy in all its forms and for the adoption of a internationally binding in-
strument prohibiting all forms of surrogacy’.

The Report rejects the validity of previous solutions proposed with a
view to decrease the risk of the trafficking of women and girls in surro-
gacy arrangements®,

“Compromise solutions” accepting, to a certain extent, the practice
of non commercial surrogacy have been proposed in 2018’ and 2019%
thematic reports of UN Special Rapporteur on the sale and sexual esploi-
tation of children, including child prostitution, child pornography and
other child sexual abuse material.

At global level, a relevant instrument aimed at finding solutions for
the protection of children’s rights in surrogacy is provided by the so-
called “Verona principles” elaborated under the aegis of the Interna-
tional Social Service and published in 2021, focusing on children’s rights
in relation to the adults involved in the agreement and also on the role of
the intermediaries.

The above soft law instruments are compromisory in nature since they
try shape a surrogacy model compatible with de 7zinimis safeguards for
the protection of the weaker parties involved and, among them, of the
children in particular.

After few years since their adoption, such compromises seems to be
not anymore acceptable given the situation pictured in the 2025 Report,
which therefore recommends to work on an international instrument
prohibiting surrogacy.

The Report also expressly acknowledges the importance of the private
international law perspective, which in this field necessarily complements
the human rights one. More precisely, the Report recommends to oppose
the recognition of the status of children born following surrogacy agree-
ments abroad and to consider the children born out of surrogacy agree-
ments, left behind their biological mother, as unaccompanied minors.

7 See para. 69.

8 See para. 69.

9 The 2018 report is available at https://docs.un.org/en/A/HRC/38/47.

10 The 2019 report is available at https://docs.un.org/en/A/74/162.

11 The Verona Principles are available at https://www.iss-ssi.org/in-
dex.php/en/what-we-do-en/surrogacy


https://www.iss-ssi.org/index.php/en/what-we-do-en/surrogacy
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However, it further clarifies that, in the meantime, “(w)hen deemed
to be in the best interests of the child (...), the partner of the biological
father could be allowed to adopt the child” with a view to avoid normal-
ization of surrogacy and maintaining original parentage'?.

The Report concludes that the eradication of surrogacy by virtue of a
ban of such practice in an international instrument and by virtue of the
systematic opposition to recognize the status of children born following
a surrogacy agreement is the only acceptable solution, whilst different
solution are unacceptable.

However, the UN Special Rapporteur is aware of the fact that such a
goal cannot be reached in the short/middle term. Meanwhile, therefore,
parentage shall be established to a certain extent and, however, in a way
that it does not make surrogacy a normal practice and to maintain the
original parenthood.

It is in this “transition” from the ongoing reality to the eradication of
surrogacy that private international law rules are expected to play a rele-
vant role. In this light, the role of (EU) private international law rules i
considered, focusing on the protection of children rights, is here consid-
ered.

2. The children’s rights implications of surrogacy

The practice of surrogacy has implications on the rights of all persons
involved: (i) the adults involved (i.e. intended parents, surrogate mother
and gamete donors, if any), (ii) the children born following the surrogacy
agreement, but also (iii) the children who are already in the family of the
intended parents and of the surrogate mother as well as (iv) the future
generations of children®.

In following a child-oriented approach, children (born following a
surrogacy agreements, as well as affected by it as in the case of the already
existing children as well as children to be born) shall be considered as
independent right-holders and shall have their best interests as a primary

12 See para. 70, lit. g).
1 FENTON-GLYNN C., Surrogacy and the “best interests principle”, in TRIMMINGS K.,
SHAKARGY S., ACHMAD C., Research handbook on surrogacy and the law, cit., p. 53.
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consideration™, not only when a court has to decide on parenthood con-
cerning a child born out of surrogacy as well as when a State is devising
legislation to regulate or not surrogacy arrangements®.

In this respect, the first issue to consider is whether (purely) commer-
cial surrogacy constitutes sale of children and, in the affirmative, whether
the children have the “right not to be sold” by virtue of surrogacy.

The definition of what a sale of children is has been provided by Art.
2 of the Optional Protocol on the Convention on the Rights of the Child
on the Sale of Children, Child Prostitution and Child Pornography (here-
inafter, OPSC), which considers sale of children “any act or transaction
whereby a child is transferred by any person or group of persons to an-
other for remuneration or any form of consideration”.

Three elements need to occur for a sale of child to take place: (i) the
transfer of a child, which may include both a physical transfer as well as
a legal transfer of a child; (ii) the payment and (iii) the payment made in
exchange for the transfer of the child (meaning that the payment is done
by reason of the transfer).

Under international law'®, therefore, being sold is in itself a serious
wrong, even if not accompanied by further wrongs (such as forced labour
or sexual exploitation)".

16

14See Article 3 of the CRC.

1 FENTON-GLYNN C., Surrogacy and the “best interests principle”, cit., p. 40. On the
child rights perspective, see CHILD RIGHTS INTERNATIONAL NETWORK, A Chzldren’s
Rights  Approach to Assisted Reproduction, 2018, available at https://ar-
chive.crin.org/en/library/publications/discussion-paper-childrens-rights-approach-as-
sisted-reproduction; WADE K., The regulation of surrogacy: a children’s rights perspective,
in Child Fam Law Q., 2017, p. 113; DAMBACH M., CANTWELL N., Child’s right to identity
in surrogacy, in TRIMMINGS K., SHAKARGY S., ACHMAD C., Research handbook on surro-
gacy and the law, cit., p. 108; SINANAJ N., Surrogacy and discrimination, ibidem, p. 130.

16 UN Special Rapporteur on the sale and sexual exploitation of children, including
child prostitution, child pornography and other child sexual abuse material, 2018 The-
matic Report on Surrogacy, A/HRC/37/60, available at.
https://docs.un.org/en/A/HRC/37/60 and the 2019 Report on Safeguards for the Pro-
tection of the Rights of Children Born from Surrogacy Arrangements, A/HRC/37/60,
available at https://docs.un.org/en/A/HRC/37/60.

17 On the differences between sale of children and trafficking of children and on the
fact that the OPSC consider them different and separate conducts, the Handbook on the
Optional Protocol on the Sale of Children, Child Prostitution and Child Pornography, 2009,
p. 10. On the topic, see SMOLIN D., DE BOER-BUQUICCHIO M., Surrogacy, intermediaries,
and the sale of children, in TRIMMINGS K., SHAKARGY S., ACHMAD C., Research handbook
on surrogacy and the law, cit., p. 70.


https://archive.crin.org/en/library/publications/discussion-paper-childrens-rights-approach-assisted-reproduction
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Although the qualification of commercial surrogacy as sale of child is
far from unanimous'®, as a matter of fact the three elements enlisted by
Art. 2 of OPSC exists when a surrogacy agreement is concluded and the
child is born.

The contracting States of the 1989 Convention on the rights of the
Child (hereinafter CRC) — i.e. nearly all States, with the relevant excep-
tion of the United States — are under a duty to prevent the sale of child
by taking “all appropriate national, bilateral and multilateral measures™".

On the other hand, the contracting States of the OPSC are under a
duty to prohibit the sale of children (together with child prostitution and
child pornography).

Beside the violation of the right of the child not to be sold and traf-
ficked, other fundamental rights are challenged by surrogacy agreements
(independently from the commercial or altruistic nature of the surrogacy
agreement),

Firstly, it is implicit in the CRC the right of children to have a family,
which is the natural environment for the growth and well-being of the
children.

The children have also the right to preserve their identity, including
nationality, name and family relations?®. Moreover, the child’s ability to
preserve their identity, including their genetic, gestational and social ori-
gins, has a long-life impact on the child as well as on future generations?'.

Legal barriers sometimes prevent the child from discovering their ge-
netic donors and/or surrogate mother, who may give been granted ano-
nymity.

18 See the literature mentioned by See SMOLIN D., DE BOER-BUQUICCHIO M., Surro-
gacy, intermediaries, and the sale of children, cit., in footnotes 109, 110, 111 and 113. See
also JOHNSON L., Commercial Surrogacy is the sale of childven? An Argument That Com-
mercial Surrogacy Does Not Violate International Treaties, in Washington International
Law Journal, 2019, p. 701.

19 See Art. 35 of the CRC.

20 See O’CALLAGHAN E., Surrogate Born Children’s Access to Information About Their
Origins, in International Journal of Law, Policy and The Fawnily, 2021, p. 1-19; see also
WELLS GRECO M., Surrogacy and Identity: Moving Beyond Genetics?, in FREEMAN M.,
TAYLORN. (eds), Children’s right to identity, selfhood and international family law, Chel-
tenham, 2025, p. 110.

2! See Principle 11: Protection of identity and access to orogins, in the so-called “Ve-
rona principles”, available at https://iss-ssi.org/storage/2023/03/VeronaPrinci-
ples_25February2021-1.pdf.


https://iss-ssi.org/storage/2023/03/VeronaPrinciples_25February2021-1.pdf
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However, under the CRC, States parties are under a duty to provide
assistance and protection for the children deprived of some ora all ele-
ments of their identity, with a view to re-stablish them.

Identity also constitutes an element of the right to respect for private
life enshrined in Article 8 of the ECHR. In the context under examina-
tion (although referring to a case of medical assisted procreation), the
ECtHR has however highlighted that “[I]n determining the extent of the
margin of appreciation [of States, #dr], a number of factors must be
taken into account. When a particularly important aspect of an individ-
ual’s existence or identity is at stake, the margin left to the State is limited.
On the other hand, the margin of appreciation is wider when there is no
consensus among Council of Europe member States on the relative im-
portance of the interest at stake or on the best means of protecting it,
particularly when the case raises sensitive moral or ethical issues. The
margin of appreciation is also wider when the State has not adopted a
legal or administrative measure to protect the individual’s rights”, as in
the case at hand®.

The practice of surrogacy also challenges the right to be immediately
registered after birth, to have a name, to acquire nationality and the right
to know and be cared for by his/her parents®.

On the one hand, children should be registered without any discrim-
ination related to the circumstances of birth. But on the other hand, the
registration should be as complete as possible (making it possible to
know the date and place of birth, the surrogate mother, the intending
parents as well as the persons providing the human reproductive mate-
rial).

There is a risk, when surrogacy occurs, that children are not assigned
a nationality or citizenship due to the differing jurisdiction of their par-
ents and other parties nationality.

In international surrogacy agreements, given the large number of
adults contributing to third-party reproduction, there is an increase
probability for children to be linked to adults having different nationali-
ties, it might be therefore controversial to establish the nationality of the
child (and this might affect also the private international law aspects of
the familiar relationship).

2ECtHR, X v. Ttaly, Application no. 42247/23, 9 October 2025, para 65-66.
» See Art. 7 of the CRC.
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Particularly relevant is also the child’s right to the highest attainable
standard of health (art. 24 CRC): in order to reach such standard, it is
necessary to know the medical history of biological or genetic parents.

In third party reproduction, it is possible that the identity of the bio-
logical or genetic parents is unknown. However, it should be possible for
the child to have information about risks of heritable disease, as an ex-
ample.

3. The private international law implications of surrogacy

As one of the most clear example of the effects of the interaction be-
tween human rights and private international law, once the child is born
and has a genetic connection with one of the intentional parents, the tra-
ditional barrier of the public policy needs to be interpreted in light of the
best interests of the child and parenthood with the genetic parent is rec-
ognized.

Following the ECtHR’s opinion and case-law on this topic*, States
parties of the ECHR are not under a duty to change their legislation, but
they shall provide a procedure establishing parentage of the intended
parents not having a genetic link with the child.

A similar approach is envisaged also by the International Law Insti-
tute’s resolution on human rights and private international law, where
with specific reference to parentage, under art. 14 clarifies that “(i)n view
recognition of a parentage relationship established in a foreign State, the
best interests of the child should be taken into particular account in the
assessment of the public policy of the State where recognition is

sought”?.

2 ECtHR, advisory opinion of 10 April 2019, request n. P16-2018-001.

% The resolution is available here  https://www.idi-iil.org/app/up-
loads/2021/09/2021_online_04_en.pdf. On its art. 14, see FERACI O., Art. 14 della viso-
luzione dell'Institut de Droit International su Human Rights and Private International
Law: la circolazione transfrontaliera del rapporto di filiazione, in Diritti umani e diritto
internazionale, 2022, p. 585.


https://www.idi-iil.org/app/uploads/2021/09/2021_online_04_en.pdf
https://www.idi-iil.org/app/uploads/2021/09/2021_online_04_en.pdf
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However, at least in the EU context®, private international law rules
may play a more ambitious role in this field and be shaped, interpreted
and applied in such a way to take into stronger account the human (rec-
tius children’s) rights implications of surrogacy.

At international level, efforts are ongoing in order (i) to convince
States to eradicate surrogacy, in light of the dramatic consequences that
it has on the persons involved and, among them, on the children in par-
ticular and (ii) to envisage de mzinimis safeguards which needed to be re-
spected, but no binding instruments have been adopted so far.

Under a children rights perspective, the eradication of surrogacy is
not does not seem a feasible solution, at least in the short time: moving
from the international level down to the individuals entering surrogacy
agreements, it immediately become clear that the global market of surro-
gacy does not stop even in cases of emergency (such as for example the
war in Ukraine)?.

What it seems more feasible is for private international law rules to
help in the transition and to be shaped, interpreted and applied with a
view to direct the persons involved towards solutions which are compat-
ible (as much as possible) with human rights law.

But this is not an easy task.

The first problem is the idea itself that private international law rules
should be shaped, interpreted and applied in light of human rights law.
Such an idea is far from universal and it is frequently opposed outside
the European Union context.

The second problem is whether parenthood following a surrogacy
agreement shall be regulated differently from “natural” parenthood as
well as from parenthood deriving from recourse to Artificial Reproduc-
tive Techniques (ARTs) different from surrogacy.

One of the main argument for opposing the adoption of special rules
for parenthood following surrogacy is that it gives rise to a discrimination
between the children born this way in respect of the others.

2 See S.M. CARBONE, C.E. TUO, GIi strumenti di diritto dell' Unione europea in ma-
teria di famiglia e il Trattato di Lisbona, in Studi sull’'integrazione europea, 2010, pp. 301-
324, P. IvaLDI, C.E. TUO, Diritti fondamentali e divitto internazionale private dell Unione
europea nella prospettiva di adesione alla CEDU., in Rév. Dir. Int. Priv. e Proc., 2012, pp.
7-36; P. FRANZINA, The best intevests of the child as a concern of human vights and Euro-
pean private international law, in (edited by) E. BERGAMINI, C. RAGNI, Fundamental
Rights and Best Interests of the Child in Transnational Families, 2019, pp. 141-156.

2TLONG J., Intercountry surrogacy: an Italian and Ukrainian issue, in Uridicnii Visnik
Povitrane i Kosmicne Pravo, 2017, p. 98-102, available at https://www.law.nau.edu.ua.
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The third problem relates to the approach to be followed: whilst it is
true that the main problems encountered in practice relate to the phase
of recognition of the public document or decision establishing
parenthood after surrogacy, it shall be also considered that this is due to
the fact that States are generally facing situations where the child is al-
ready born (the so called fazt accompli cases), when recognition is the only
solution compatible with the protection of the children’s rights and with
the best interests of the child principle.

For a private international instrument to effectively contribute to en-
hance the protection of children’s rights a coordination between the dif-
ferent legal systems shall be realized before the child’s birth (ex ante or a
priori approach).

The compromise solution (which, as mentioned above, the 2025 Re-
port is not anymore prepared to accept) is essential under the private
international law perspective: it is necessary to converge towards the safe-
guards (or at least to some of them) envisaged by the soft law instruments
now existing (the UN Special Rappporteur’s reports as well as the ISS
principles) and to consider them as de minimis uniform conditions for an
international surrogacy agreement to be adopted and to be considered
valid in the countries involved.

This solution would grant the “eradicatation” of (only) purely com-
mercial surrogacy agreements, by opposing the recognition of the status
of children born following such agreement, with the possibility for na-
tional court to consider them as “unaccompanied minors” as recom-
mended by the 2025.

Whether this solution is feasible is far from sure.

On the one side, the pro-surrogacy jurisdictions, characterized by a
very permissive approach, will have to become “inhospitale” and move
towards significant limitations (making them less appealing jurisdictions
in the global surrogacy market). On the other side, the no-surrogacy ju-
risdiction will be required to change their attitude and accept what is for
them unacceptable®®.

Beside the mentioned difficulties, such a solution also hides the risk
to accept a form of sale of children and, therefore, to “artificially” restrict
the legal concept of it, with the consequence that such restriction may
extend beyond surrogacy.

28 As authoritatively pointed out, “(n)ations are not obliged to open themselves to
foreign intending parents and doing so can overwhelm some nations with demand pres-
sures and monetary inducements which could corrupt and undermine domestic systems”
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A less ambitious compromise could be allowing commercial surro-
gacy just among countries that expressly allow commercial surrogacy®.
In principle, there might be still an interest from the side of the intended
parents to move from a State allowing surrogacy, to another State which
might be more liberal or might grant more guarantees in terms of medical
services or assistance as the other one. Beside this, the intended parents
and the child will be surely granted continuity of status.

But such a compromise rebus sic stantibus seems not feasible as well.
Why a permissive State should limit its market by allowing surrogacy only
in those case where it is sure that the child born following the agreement
will have no problem in being recognized the child of the intending par-
ents, when this is already the case by virtue of the interaction between
private international law rules and human rights law?

Furthermore, such approach would not really make steps forward in
the protection of rights of children born following a surrogacy agreemen
and it would reinforce the market.

4. Surrogacy in the EU: the state of the art

With reference to the practice of surrogacy, the attitude of the EU
member States vis-a-vis is far from uniform: a study dated January 2025
shows that there are (i) States which are have introduced laws providing
for altruistic surrogacy (such as Ireland, Greece, Cyprus and Portugal),
in one State a proposal has been made, but it has not been approved yet
(The Netherlands), (ii) States where surrogacy is explicitly banned (such
as Bulgaria, Croatia, France, Germany, Italy, Lithuania, Malta, Slovenia
and Spain), (iii) States where surrogacy is implicitly banned, since there
are bans concerning ARTs which in fact amounts to a ban to surrogacy
(Austria, Estonia, Finland, Hungary and Sweden) and (iv) States where
surrogacy is not (yet) regulated®.

The EU context is not different from the worldwide one: the attitude
of governments vis-a-vis surrogacy varies significantly and it is also sub-
ject to changes. The only significant difference is that there is no Member
State allowing (explicitly) commercial surrogacy.

2 See Verona Principle, 18.3: States that permit surrogacy should limit access to sur-
rogacy to intending parents from States that permit commercial surrogacy.

30 See DE GROOT D., Surrogacy: The legal situation in the EU, 2025, available at
https://www.europarl.europa.eu/Reg-
Data/etudes/BRIE/2025/769508/EPRS_BRI(2025)769508_EN.pdf.
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This is not surprisingly if one consider that the EU context is special
with regard to the children’s rights approach as well as to the interaction
between human rights and private international law rules.

On the one side, a clear will of the EU to protect children’s rights is
expressed in art. 3 TEU, where it is stated that inside the EU as well as
in the relations with the rest of the world. On the other side, children’s
rights are expressed protected by art. 24 of the Charter of fundamental
rights.

It shall however be considered that the recognition of
parenthood is to a certain extent granted by the existence in the EU legal
order of an implied rule deriving from the combination of market prin-
ciples and the special treatment granted to EU citizens applies, allowing
recognition in a Member States of a status established in another Member
State, although such recognition is allowed within the limits strictly nec-
essary to respect EU law principles above mentioned®’. Such a rule has
been applied in cases concerning parenthood (not yet in a case expressly
dealing with parenthood following a surrogacy agreement)*.

It shall be further pointed out that the European Parliament has re-
peatedly spoken out against the practice of surrogacy, pointing out that
the practice is a form of slavery and discrimination against women on
grounds of sex - being clearly incompatible with the Charter of Funda-
mental Rights, in particular her article 3. par. 2, p. ¢ (prohibition to use
the human body and its individual parts as a source of profit); article 5
par. 3 (prohibiting human trafficking); article 21 (prohibiting sex dis-
crimination); article 23 (equality between women and men), and - espe-
cially from the point of view of the child - may be incompatible with Art.

>1 On this topic, see M.C. BARUFFL, Crttadinanza dell Unione e maternitd surrogate
nella prospettiva del mercato alla luce della giurisprudenza della Corte di Giustizia, in PESCE
F. (ed), La surrogazione di maternitd nel prisma del diritto, Naples, 2022, p. 13; E. D1
NAPOLI, G. BIAGIONI, O. FERACI, R. CALVIGIONI, P. PASQUALIS, La circolazione dello sta-
tus dei minori attraverso “le frontieve” d’Europa: intersezioni tra divitto dell’Unione europea
e diritto internazionale privato alla luce della sentenza Pancharevo, in Papers di diritto eu-
ropeo, 2023,  available at  https://www.papersdidirittoeuropeo.eu/wp-con-
tent/uploads/2023/02/Di-Napoli-Biagioni-Feraci-Calvigioni-Pasqualis_Papers-di-di-
ritto-europeo-2023-numero-speciale-special-issue.pdf.

32 Judgment of the Court (Grand Chamber) of 14 December 2021 V." ._ . v Stolichna
obshtina, rayon ,Pancharevo”, Case C-490/20.
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7 (respect for private and family life) and art. 24 par. 3 (the child’s right
to maintain contact with both parents)*.

But this does not mean that European citizens are not parties of com-
mercial surrogacy agreements, it means only that such agreements are
generally put in place outside the European boundaries, in foreign juris-
diction.

In 2022, a proposal for a regulation concerning the private interna-
tional law issues deriving from cross-border parenthood and envisaging
also rules on cooperation and the certificate of parenthood has been pub-
lished’*. It is the first instrument of private international law in civil mat-
ters which makes express reference to the goal of protection of human
rights as a priority (before the traditional goals of certainty and predicta-
bility of solutions).

Recital 2 states that the Regulation “aims to protect the fundamental
rights and other rights of children in matters concerning their
parenthood in cross-border situations, including their right to an iden-
tity, to non-discrimination and a private and family life, taking the best
interests of the child as a primary consideration”. And it goes on stating
that the Regulation “also” aims to provide legal certainty and predicta-
bility.

» European Parliament legislative resolution of 14 December 2023 on the proposal
for a Council regulation on jurisdiction, applicable law, recognition of decisions and ac-
ceptance of authentic instruments in matters of parenthood and on the creation of a Eu-
ropean Certificate of Parenthood COM(2022)0695 — C9-0002/2023 — 2022/0402(CNS).
See also European Resolution of 5 May 2022 on the impact of the war against Ukraine on
women  (2002/2633(RSP)),  available at  https://eur-lex.europa.eu/legal-con-
tent/EN/TXT/PDF/?uri=CELEX:520221P0206.

3 On the EU proposal, see MAGRONE E.M., Uz nuovo tassello verso il mutuo ricono-
scimento delle situazioni familiari: la proposta di regolamento UE in materia di filiazione,
in Studi sull'integrazione europea, 2023, p. 101; GONZALEZ BEILFUSS C., La Propuesta de
Reglamento Europeo sobre filiacion: principales retos, in Anuario Espanol de Derecho In-
ternacitonal Privado, 2023, pp. 151-170; VALKOVA L., The Commission Proposal for a Reg-
ulation on the Recognition of Parenthood and Other Legislative Trends Affecting Legal
Parenthood, in Rivista di dirvitto internazionale privato e processuale, 2022, p. 854;
BIAGIONI G., I/ parere motivato del Senato italiano sulla proposta di regolamento UE in
tema di filiazione, in Quaderni di SIDIBlog, 2023, p. 443; QUEIROLO 1., The proposed EU
Regulation on Parenthood: A critical Overview of the Rules on Jurisdiction, in European
Legal Forum, 2024, p. 1; PESCE F., The Law Applicable to Parenthood in the European
Commission’s Regulation Proposal, ivi, p. 6; DOMINELLI S., Recognition of Decision and
Acceptance of Authentic Instruments in Matters of Parenthood undet the Commission’s
2022 Proposal, ivi, p. 11; MAOLLF., The European Certificate of Parenthood in the Euro-
pean Commission’s Regulation Proposal: on the “Legacy” of the European Certificate of
Succession and Open Issues, ivi, p. 26.


https://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!DocNumber&lg=EN&type_doc=COMfinal&an_doc=2022&nu_doc=0695
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2022/0402(CNS)
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52022IP0206
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52022IP0206
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Despite such an express statement, the proposal of regulation does
not seem to adopt a genuine child-centric approach, neither it seems to
contribute to the transition towards the eradication of surrogacy.

The EU proposal has surely the merit of considering all problems of
private international law arising out from cross-border parenthood and,
in so doing, it is capable of granting with a high level of certainty conti-
nuity of the status of parenthood of children already born when the status
has been established in one of the member State. However, this result —
to a certain extent - is already granted by human rights law (and case-
law) and with specific reference to the EU legal order, by the implied rule
above mentioned.

Given the constraints art. 81.3 TFEU, the future of the proposal is far
from certain: France and Italy have declared their opposition to it, with
the consequence that it is already clear that the requirement of the una-
nimity of consents under art. 81.3 will not be reached and that the only
possible way out would be the enhanced cooperation.

Furthermore, exploitation of surrogacy has been expressly included
within offences concerning trafficking in human being, by the Directive
2024/1712 amending the Directive 2011/36 on preventing and combat-
ing trafficking in human beings and protecting its victims”. As a conse-
quence, it is now necessary at least to try to distinguish between “exploi-
tation” of surrogacy, which is a crime against humanity, and “non-exploi-
tative” use of such practice, which — as pointed out above - is however
still very controversial in the EU (allowed in few Member States and qual-
ified a crime in others).

5. Conclusions

The EU is, today, an important forumz for discussing and finding pos-
sible (PIL) solutions to surrogacy in cross-border situations, since (i)
Member States show very diverse (even polarized) attitudes vis-a-vis sur-
rogacy, which reflect in a regional context what it is the situation at global
level, (ii) it is one of the goals of the EU to protect children’s rights also
in relation with the rest of the world, (iii) recently the an EU act of sec-
ondary legislation (i.e. the Directive 2024/1712 amending Directive

35 Directive (EU) 2024/1712 of the European Parliament and of the Council of 13
June 2024 amending Directive 2011/36/EU on preventing and combating trafficking in
human beings and protecting its victims, in O] L, 2024/1712, 24.6.2024.
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2011/36 on preventing and combating trafficking in human beings and
protecting its victims) has qualified the exploitation of surrogacy as as an
offence concerning trafficking in human being make (reacting to a certain
extent to the alarming situation pictured some months later by the 2025
Report in the fight against the detrimental effects of the global market of
surrogacy).

As mentioned, it is at the level of private relationships that the transi-
tion to eradication of surrogacy (or at least to the worst forms of it) shall
be realized by converging towards the de nzinimis uniform safeguards for
the practice of surrogacy.

In this respect, the proposal of regulation on parenthood is the start-
ing point for further discussion, being its initial stage: the solutions pro-
posed by the Commission in 2022 should perhaps be re-considered in
light of the ongoing situation, where the risks of exploitations have been
voiced and reported.

Parenthood following surrogacy agreements requires ad hoc private
international law rules and, among these rules, there is a need to intro-
duce specific de minimis safeguards which are necessary for the protec-
tion of children rights in surrogacy agreements .

Such safeguards could be shaped starting from the recommendations
deriving from the existing soft law instruments, such as the Verona prin-
ciples as well as the reports of the UN Special Rapporteurs and perhaps
an efficient solution could be to characterize them as overriding manda-
tory provisions.

Under the aegis of the Hague Conference of Private International
Law, not only it has been considered the possibility to adopt specific pri-
vate interational rules dedicated to international surrogacy agreements,
but a mechanism aimed at granting the protection of the fundamental
rights of the persons involved in international surrogacy agreements “a
priori” (i.e. before the birth of the child) has been expressely discussed
during the work of the Experts” Group of the “parentage/surrogacy pro-
ject™®,

Whilst the work on the above project at global level is ongoing, anal-
ogous solutions could be considered also at regional level.

The EU is in the position to propose original solutions in this respect.

3¢ For a description of the so-called “a priori approach”, see the Final Report oft he

Experts Group on the Parentage/Surrogacy Project, 2022, p. 28 available at https://as-
sets.hcch.net/docs/6d8eeb81-ef67-4b21-bed2-[7261d0cfa52.pdf.
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In a different field, the EU has found a very innovative solution: ref-
erence is made to art. 29 of the Directive 2024/1760 on corporate social
responsibility’’. This rule, on the one side, enlists de #zininzis procedural
standards (concerning, for example, limitation, procedural costs, disclo-
sure orders) which Member State are required to implement in their legal
orders in order to grant access to justice for victims of the negative im-
pacts of the activities of corporations and, on the other side, qualifies as
overriding mandatory provisions the national rules implementing the
above safeguards anytime the law of a third country is found to be appli-
cable following the application of the relevant conflict of laws rules.

The mechanism envisaged by art. 29 of the Directive 2024/1760 aims
at granting effective access to a judicial remedy anytime a corporation
might be responsible for the negative impacts on people and on the
planet of its activity along the chain of value.

The application of a similar mechanism in the field of surrogacy could
help: it is firstly necessary to envisage the common de nzinimis standards
of protection of the rights of the persons involved and then it is necessary
to qualify them (or the national rules implementing them, in the case such
a rule is provided by in a directive) as overriding mandatory provisions.

In this “transition” phase, such a compromisory solution could make
it possible (i) for an “acceptable” international surrogacy agreement to
produce effects across EU countries and, at the same time, (ii) to discour-
age the worst forms of surrogacy and progressively to possibly eradicate
them.

The efforts that such an approach impose to the Member States which
have a restrictive approach shall not underestimated: they would be re-
quired to accept what they have regulated at domestic level as unaccepta-
ble. On the other hand, this solution is a very pragmatic one, which if
proves to be efficient in practice, might be further considered also at
global level.

37 Reference is made to the Directive (EU) 2024/1760 of the European Parliament
and of the Council of 13 June 2024 on corporate sustainability due diligence and amend-
ing Directive (EU) 2019/1937 and Regulation (EU) 2023/2859 (Text with EEA rele-
vance), OJ L, 2024/1760, 5.7.2024. On the Directive, see BONFANTI A. and M. FASCI-
GLIONE M., La futura direttiva europea sulla corporate sustainability due diligence: un’in-
troduzione, in Diritti umani e diritto internazionale, 2023, p. 655; GRECO R., Corporate
Human Rights Due Diligence and Civil Liability: Steps Forward Towards Effective Protec-
tion?, in Diritti umani e divitto internazionale, 2023, p. 5; BONFANTI A., Corporate sustai-
nability due diligence divective: a buman vights-based assessment, in Rivista del commercio
internazionale, 2024, p. 857-893.
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All in all, there are similarities between the field of corporate social
responsibility and surrogacy: surrogacy, as highlighted in the 2025 Re-
port, is a growing and rich market, which relies on its own “chain of
value” and where violations of human rights occur.

A reaction is needed and private international law instruments can
(rectius shall) surely play their role.
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1. Introduction

The lack of common private international law rules on matters of
parenthood! became visible and debated across the European Union
(EU) and beyond because of cases similar to the one which resulted in
the judgement handed down by the Court of Justice of the EU (CJEU)
in Pancharevo?, followed shortly after by the order in Rzecznik Praw Oby-
watelskich’. These cases provide an illustration of challenges which fam-
ilies crossing borders face due to differences in substantive family laws of

' EU instruments on private international law do not cover private international law
aspects of establishment and contesting of parenthood. For instance, pursuant to Article
1(4)(a) of the Brussels II zer Regulation, the establishment or the contesting of a parent-
child relationship is purposefully excluded from the scope of application. As Recital (10)
of its preamble explains this regulation “should not apply to the establishment of
parenthood, since that is a different matter from the attribution of parental responsibility
(.0

2Judgment of the Court (Grand Chamber) of 14 December 2021 V." ._. v Stolichna
obshtina, rayon ,Pancharevo”, Case C-490/20.

> Order of the Court (Tenth Chamber) of 24 June 2022 Rzecznik Praw Obywatelskich

v K.S. and Others, Case C-2/21.
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EU Member States when it comes to establishment of parenthood* within
to new family forms unknown to some legal systems (for example, co-
motherhood).

In response to these challenges, European Commission (EC) has
launched an initiative titled “Recognition of parenthood between Member
States”. Tts aim was to ensure that parenthood, as established in one EU
Member State, will be recognised across the EU so that children maintain
their rights in cross-border situations, in particular when their families
travel or move within the EU. A public consultation carried by the EC
indicated, as already clear from the facts of the Pancharevo case, that re-
spondents are familiar with instances where parenthood established in
one Member State was not recognised in another. The aim of the initia-
tive was to prepare a new regulation. As minutes from the meetings of
the Expert Group suggest a comprehensive instrument on jurisdiction,
applicable law, recognition of decisions and authentic instruments was
being contemplated. It was also discussed whether the new regulation
should cover surrogacy, as it is “a controversial topic that raises ethical,

4 Terms “parenthood”, “filiation” and “parentage” are used to describe the relation
between a child and their parent or parents. See: CARPANETO L., Legal parentage and
private international law: the establishment, contestation and vecognition of children’s legal
parentage, in CARRUTERS J., LINDSAY B.W .M. (eds), Research Handbook on International
Fansily Law, Cheltenham, 2024, pp. 12 ff. Even if another term would be more adequate,
in this chapter the term “parenthood” is used as it is used in the proposal being discussed
below.
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societal and legal questions”. In December 2022, the EC presented a pro-
posal for a new regulation (Parenthood Proposal or Proposal)’. Its over-
arching aim is to ensure that the parenthood of a child established in one
Member State is recognised across the EU, thereby promoting legal cer-
tainty, protecting the rights of children, and strengthening mutual trust
between national legal systems®. If adopted, it would represent a signifi-
cant step towards further uniformization of private international law
within the EU.

Until the Parenthood Proposal is indeed adopted, either in the pro-
posed shape or amended, domestic private international laws of the EU
Member States will continue to apply. The aim of this chapter is to focus
on one aspect, namely jurisdictional rules of domestic private interna-
tional laws of the EU Member States and such rules as designed in the
Parenthood Proposal. The rules on jurisdiction are of particular im-
portance. They determine the authorities of which EU Member State are
competent to establish or contest parenthood in cross-border situations,
setting the framework for all subsequent questions of applicable law and
recognition.

> Proposal for a Council Regulation on jurisdiction, applicable law, recognition of de-
cisions and acceptance of authentic instruments in matters of parenthood and on the cre-
ation of a European Certificate of Parenthood, COM/2022/695 final. The Proposal to-
gether with the Explanatory Memorandum to it (Explanatory Memorandum) is available
at < https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52022PC0695> ac-
cessed 1 September 2025. For the overview of the Proposal see: GONZALEZ BEILFUSS C.,
PRETELLI L., Recognition of Status Filiationis wthin the EU and Beyond. The Proposal for
a European Regulation on Filiation Matters — Overview and Analysis, (2022/2023) Year-
book of Private International Law, 24, pp. 275-307; LUKU H., Free Movement, Children’s
Rights and National Identity in the EU Parenthood Proposal, (2022/2023) Yearbook of
Private International Law, 24, pp. 345-366; BUDZIKIEWICZ CH., DUDEN K., DUTTA A,
HELMS T., MAYER C., The Marburg Group’s Comments on the European Commission’s
Parenthood Proposal, Cambridge, 2024. The Proposal was also thoroughly analysed
within the European Law Institute initiative “ Enbancing Child Protection: Private Inter-
national Law on Filiation and the European Commission’s Proposal COM/2022/695 fi-
nal”. The report prepared within this project was at the stage of finalising when this chap-
ter was written.

¢ See Explanatory Memorandum, p. 1.
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2. Jurisdictional rules in matters relating to parenthood in the EU Member
States

Due to the lack of unified EU or multilateral international agreements
on parenthood matters, the jurisdiction in such matters is regulated in
EU Member States’ in their domestic statutes or bilateral agreements.

2.1. Jurisdictional rules in domestic statutes

The domestic law provisions are to be found either in separate private
international law codifications® or statutes on civil procedure’. General
jurisdictional rules apply and provide for the jurisdiction of the courts of
a given state on the basis of domicile or habitual residence of the defend-
ant (actor sequitur forum rei principle)’. Other general rules, like the one
on forum necessitatis*', come into play as well. Additionally, special juris-
dictional rules apply. They all provide for alternative grounds of jurisdic-
tion, so that each of them might grant jurisdiction to the courts of a given
Member State in addition to the grounds listed in general provisions.

In Bulgaria, the special jurisdictional rules result from Article 9 of the
Bulgarian Code of Private International Law, titled “Jurisdiction in Mat-
ters Relating to Parenthood”. Bulgarian courts and other authorities have
jurisdiction over proceedings for establishment and contesting of
parenthood if the child or the parent, who is a party to the proceedings,
is a Bulgarian national or is habitually resident in Bulgaria'?.

"In this Chapter solutions provided for in the EU Member States will be presented
on the example of six EU Member States represented within UNIPAR: Towards Univer-
sal Parenthood in Europe Project: Bulgaria, Belgium, Croatia, Italy, Spain and Poland.
Given the diversity of this group it might be perceived as representative for the EU. Ref-
erences are made to National Reports prepared within UNIPAR and included in this vol-
ume. For the solutions existing in other EU Member States see: European Commission,
Study to support the preparation of an impact assessment on a possible Union legislative
initiative on the recognition of parenthood between Member States. Final report (2022)
available at <https://commission.europa.eu/strategy-and-policy/policies/justice-and-
fundamental-rights/civil-justice/family-law/recognition-parenthood-between-member-
states_en> accessed 1 September 2025.

8See National Reports on Bulgaria, Belgium, Croatia, and Italy, in this Volume.

?See National Reports on Poland and Spain.

10See National Reports on Bulgaria, Belgium, Croatia, Italy, Poland, and Spain.

11 See National Reports on Belgium and Poland.

12See National Report on Bulgaria.
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Pursuant to Article 61 of the Belgian Code of Private International
Law, Belgian courts have jurisdiction if at the moment of introducing the
claim the child has habitual residence in Belgium or the person whose
link of lineage is invoked or contested has habitual residence in Belgium
or the child and the person whose link of lineage is invoked or contested
have the Belgian nationality®”.

In Croatia, there is a special rule for personal status matters in Article
47 Croatian Private International Law Act, which applies also to pro-
ceedings concerning establishment or contestation of maternity or pater-
nity (Article 47(2)(4) of the Croatian Private International Law Act). It
provides that in proceedings concerning the personal status of natural
persons jurisdiction exists, in general, if the person whose personal status
is in question has habitual residence in Croatia or is a Croatian citizen
(Article 47(1) Croatian Private International Law Act). Additionally, in
accordance with Article 51, jurisdiction in matters concerning the estab-
lishment or contestation of maternity or paternity exists if at least one
party has habitual residence in Croatia, or if both the child and the per-
son whose maternity or paternity is being established or contested are
Croatian nationals™.

In Italy, pursuant to Article 37 of the Italian Private International Law
Act, jurisdiction is attributed to Italian courts over parenthood matters
with cross-border implications if one of the parents or the child is an
Italian citizen or resides in Italy. This provision seems to be interpreted
in the broad sense, so that jurisdiction exists even if the parent who is an
Italian citizen or resident in Italy is not the one involved in the proceed-
ing®.

In Poland, jurisdiction of Polish courts exist if the child has their dom-
icile or habitual residence in Poland; or the claimant, if different from the
child, has had, for at least one year immediately prior to the commence-
ment of the proceedings, domicile or habitual residence in Poland; or
the plaintiff, if he or she is not a child, is a Polish citizen and has had, for
at least six months immediately before the commencement of the pro-
ceedings, his or her domicile or habitual residence in Poland; or the
plaintiff and the defendant are Polish citizens (Art. 11032 § 1 of the Polish
Code of Civil Procedure). Jurisdiction of Polish courts is exclusive if all
parties to the proceedings are Polish citizens and have their domicile and

1 See National Report on Belgium.,
14 See National Report on Croatia.
1> National Report on Italy.
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habitual residence in Poland (Article 11032 § 2 of the Polish Code of Civil
Procedure)®.

In Spain, pursuant to Article 22(d) of the Spanish Judicial Branch Act,
jurisdiction exists in matters of, zuter alia, parent-child relationship if a
child or a minor is habitually resident in Spain at the time of lodging the
claim or the claimant is Spanish or is habitually resident in Spain for at
least six months before the claim is lodged"’.

The above shows that different combinations of jurisdictional
grounds are used, however there are some common denominators. These
grounds are of personal nature, as they refer to the child or a parent,
parents or parties to the proceedings and their nationality, domicile, ha-
bitual residence or residence. If a time factor is clearly stated it is the time
when the proceeding was initiated.

2.2. Jurisdiction over parenthood being an incidental question

Currently, the solutions of the EU Member States differ when it
comes to jurisdiction for the purpose of establishing parenthood being
an incidental question in proceedings on other matters. The question is
whether a court of a Member State having jurisdiction, for instance, in a
succession case or a maintenance case could determine for the purpose
of these particular proceedings parent-child relationship between respec-
tively the deceased and a child being a potential heir or the maintenance
debtor and a child being maintenance creditor.

For instance, in Bulgaria this matter is clearly regulated. There is a
provision, which states that the court that has jurisdiction over the main
claim may also rule incidentally on the preliminary/incidental issue in Ar-
ticle 38(1) of the Bulgarian Code of Private International Law'®, Simi-
larly, in Ttaly the seized judicial authority who holds jurisdiction over a
cross-border dispute “may decide, incidentally, issues not within Italian
jurisdiction but whose resolution is necessary in order to decide the case
before him/her” pursuant to Article 6 of the Italian Private International
Law Act®.

Quite conversely, in Poland there is a provision, which extends juris-
diction in matters of parenthood to claims connected to it. Article 1103°

16 National Report on Poland.

17 National Report on Spain.
'8 National Report on Bulgaria.
1 National Report on Italy.
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§ 3 of the Polish Code of Civil Procedure provides that if the court has
jurisdiction over a case that involves the determination of filiation, then
the Polish court also has jurisdiction over other claims related to filiation.
Please note however that there is no rule in the Code, which would ad-
dress the question of jurisdiction with respect to incidental question, in-
cluding for parenthood being such an incidental question in other pro-
ceedings®. It seems therefore that the court should assess its jurisdiction
separately with respect to the incidental question. Similarly, in Belgium
if a question of filiation arises as an incidental question in another case,
jurisdiction over the question of filiation should be determined on the
basis of the jurisdiction rules on filiation?'.

The Parenthood Proposal would bring uniformity among EU Mem-
ber State in respect of jurisdiction over parenthood being an incidental
question in other proceedings (see para. 3 below).

2.3. Jurisdictional rules in bilateral agreements

Jurisdictional rules on parenthood matters in the EU Member States
are included not only in their domestic statues presented above but also
in bilateral agreements on judicial cooperation and legal aid (bilateral
agreements)®. In accordance with constitutional provisions on hierarchy
of legal sources in the EU Member States who have concluded such
agreements, these agreements generally take precedence over the provi-
sions of domestic statutes®.

In Bulgaria, international jurisdiction under bilateral agreements is
not regulated uniformly**. In some of these agreements, jurisdiction is de-
termined solely with reference to the child. For instance, in accordance
with Article 25(6) of bilateral agreement between Bulgaria and Russia
and Articles 20(3) and Article 26 of the bilateral agreement between Bul-
garia and Cuba, the competent court is that of the contracting state of
which the child is a national, or where the child has domicile or habitual

20 National Report on Poland.

2! National Report on Belgium.,

22 On bilateral agreements concluded by some of EU Member States, in the context
of succession matters, see respective chapters included in DUTTA A., WURMNEST W.
(eds), European Private International Law and Member State Treaties with Third States.
The Case of the European Succession Regulation, Cambridge, 2019,

2 National Reports on Bulgaria and Poland.

2 National Report on Bulgaria.
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residence”. In other Bulgarian bilateral agreements, jurisdiction is deter-
mined with reference to both the child and the parent. For instance, pur-
suant to Article 27 of the bilateral agreement between Bulgaria with Po-
land the competent court is that of the contracting party whose national-
ity the child holds. However, if both parties to the proceedings are dom-
iciled in the territory of one of the contracting states, the court of that
state also has jurisdiction?. There are also bilateral agreements, in which
jurisdiction in matters relating to the establishment of parentage and legal

relationshiis between iarents and children lies either with the court of
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» National Report on Bulgaria
26 National Report on Bulgaria.
27 National Report on Bulgaria.
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