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EDITORS” WORD

The book series “Contemporary Legal and Economic Issues” represents an inter-
national forum on major legal and economic problems confronting a contemporary
society. It is organized in relatively rare format of a short monograph based on set of
chosen scientific papers in the fields of law and economics, which is an advantageous
way to construct a promising framework, to offer some scientific and practical com-
ments and to arouse readers’ interest in the overall approach, without having to carry

the burden of the necessity to strive for completeness or detail.

Contributions to the book are made by individual authors and co-authors com-
ing from international academic community who are providing a global perspective
to various economic and legal issues, whereby economic and legal principles are ap-
plied to real problems.

The authors are students and professors who, individually or as a joint effort,
contribute an article that deals with legal or economic issues often proving in their
texts that law and economics are two scientific fields that are in many cases highly

inter-related.

The book promotes scientific writing as the primary tool of academics and schol-
ars to disseminate thoughts, ideas, research results and boldly present them to the
professional and lay public for discussion, praises and critiques; it promotes coopera-
tion between students and professors, i.e. mentorship, which is rewarding for both
students and their professors by uniting them in a joint effort to produce a work
where each invests effort, knowledge and enthusiasm to the best of their potential
and benefits from the synergy effect; it promotes international cooperation between
individuals and institutions taking part in this project pointing out that the distances
in geography no longer represent an obstacle in establishing and developing the
international cooperation and making the world of science truly global; it proves
through topics covered that nearly all issues, in this case related to the law and eco-

nomics, have left the strict realm of purely domestic jurisdiction.

The book is intended as teaching and learning material in particular courses since
it offers a reflection of current topics dealt in the fields of law and economics, as well
as it can be very instructive text for wider audience who find legal and economic is-

sues challenging.
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The book is published every two years and its publishing is authorized by the
Senate of the Josip Juraj Strossmayer University of Osijek (Croatia). The book is also
indexed in the EBSCO Publishing, Ipswich, Massachusetts (USA) and ProQuest
Research Library, Ann Arbour, Michigan (USA).

Ivana Barkovi¢ Bojani¢ and Mira Luli¢



SIGNIFICANT FEATURES OF DEPRIVATION OF LIBERTY
IN CROATIA WITH REFERRENCE TO PRACTICE OF
EUROPEAN COURT OF HUMAN RIGHTS

Barbara Herceg Paksi¢, Ph.D.
Faculty of Law, J. J. Strossmayer University of Osijek, Croatia
e-mail: bherceg@pravos.hr

Maja Markusi, Student

Faculty of Law, J. J. Strossmayer University of Osijek, Croatia

Benjamin Erpaci¢, Student
Faculty of Law, J. J. Strossmayer University of Osijek, Croatia

ABSTRACT

This paper provides an overview of regulation, execution and monitoring system over
prison sentence in Croatia. In this regard, the main features of deprivation of liberty
are presented, as well as regulation changes adopted in new Croatian Criminal Code.
Short-term and long-term imprisonment are analysed in line with new provisions.
Also, a short overview regarding alternative sanctions is provided. When it comes
to prison overcrowding, it should be noted that Croatia faces problems that cause a
number of other negative consequences. Special attention is drawn to judicial practice
of European Court of Human Right regarding case law v. Croatia, where applicants
were prisoners seeking protection of their rights.

Key words: criminal law, imprisonment, penitentiaries, human rights protection,
European Convention of human rights.
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1. INTRODUCTORY REMARKS

The mood and temper of the public in regard to the treatment of crime and

criminals is one of the most unfailing tests of the civilisation of any country.
Winston Churchill
House of Commons speech, given as Home Secretary, July 20, 1910

Deprivation of liberty or prison sentence in the Republic of Croatia has
changed its regulation in relation to the previous «arrangement» in Criminal
law. This specially relates to possible restrictions on the imposition of short-term
prison sentences where one of adequate alternatives is the community service.
The recognized regulatory problems regarding prison sentences have been
partially corrected with the new Croatian Criminal Code of 2013. Although
generally subjected to criticism under the influence of modern tendencies,
imprisonment is still the most important state response to (serious) offenses.
Particular emphasis will be placed on current problems in the execution of prison
sentence in Croatia. The most important one is probably the overpopulation of
penitentiaries or prisons. The European Committee for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment (further: CPT) has
repeatedly highlighted the problem of inadequate conditions in serving prison
sentences. Even though the field of execution of prison sentences has a modern
regulatory framework, it can be argued that precisely the quality level of the
execution procedure is the greatest influence for perpetrator when returning to
the path of respect for law. The connection between the problem of overcrowded
penitentiaries and alternative ways of punishment is a challenge for legislator.
The possibility of judicial protection of prisoners from prison administration's
illegal conduct is crucial for meeting the legal standards in execution period. In
line with modern trends, the Croatian executive criminal law (law of criminal
sanctions enforcement) accepted the institution of judge of sentence execution.
The prisoner who considers that there has been a violation of his rights can seek
judicial protection and reparation and the right to this protection is not limited
to mechanisms at national level. United Nations Organisation as well as the
Council of Europe adopted a number of acts, structured precisely to protect the
basic human rights of prisoners. Therefore we give the overview of European

Court for Human Rights case law regarding these rights.
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2. THE NOTION OF ,PUNISHMENT” AND ,CRIMINAL SANCTIONS”
AND THEIR IMPOSITION IN REPUBLIC OF CROATIA

Criminal law sanctions can be described as disapproving state reaction to the
culpable criminal wrongfulness, associated with the social-ethic wrongfulness
estimation.! This is a wider concept than punishment. Sanction is the notion
that includes punishment (prison and fine) and security measures. This system
is called dualistic and is the basic feature of contemporary criminal law. There
are three types of sanctions in Croatia: punishment, security measures and

educational measures (for minors).

Until the late 19th century, criminal law was accepting so called monistic
system (the principle of Einspurigkeir). This means that only one type of sanction
was provided: punishment. Considering that penalty per se is not able to protect
society against all types of offenders, there was a need for other types of sanctions,
whose foundation is not culpability, but perpetrator's danger.” These are security
measures. In cases of mental incapacity of perpetrator, when punishment cannot
be imposed at all (since there is no culpability), or in cases of considerably
diminished mental capacity (the possibility of mitigated punishment), security
measures are aiming at achieving social security. However, in this dualistic
system of criminal sanctions, punishment remains the sanction that primarily
achieves the purpose of sanctioning. This «double track system» (the principle of
Zweispurigkeit)® is represented in the Croatian criminal law.

The culpability isafundamental precondition for the imposition of punishment.
It has double meaning. First, as a basis for punishment (Strafbegriindungsschuld),
it includes assumptions for reproach (the elements of culpability). Second, as
penalty measure (StrafmafSschuld) it refers to the «weight» of reproach, addressed

to the perpetrator.* This dual legitimacy of punishment stems from the principle

! Stree/Kinzig in Schénke, A., Schroder, H., Strafgesetzbuch, Kommentar, 28. Auflage, Verlag C. H.
Beck, 699. Criminal law and it's sanctions are necessary to maintain order in the community, thus
enabling the maintenance of the society itself. Therefore, the goal is to preserve the rights of society
and its members from the harmful behavior.

2 Novoselec, P, Bojani¢, 1., Opéi dio kaznenog prava [General Part of Criminal Law] Faculty of Law,
University of Zagreb, 2013, p. 368. One other definition is that criminal sanctions are all state
measures imposed in criminal proceedings against perpetrators of criminal offenses or unlawful
acts, that consist in the loss or restriction of their rights. p. 367.

3 See: Stree/Kinzig u Schénke, A., Schréder, H. (eds.), op. cit. in fn.1, pp.705-706.

4

More, Turkovi¢, K., MarSavelski, A.: Reforma sustava kazni u novom Kaznenom zakonu [Reform of
the System of Penalties under the new Criminal Code of Croatiaf; Hrvatski ljetopis za kazneno pravo
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of culpability (Art. 4 of the Criminal Code; hereinafter: CC)° and from provision
on sentencing (Art. 47 of the CC). It is the principle of culpability® that has the
task of protecting the perpetrators from excessive encroachment of repressive
state institutions and provides punishment for actions that deserve social and

ethical estimation.”

Punishment is regulated in fourth Chapter of CC. Art. 40 para. 1 of CC
enumerates three types in Croatian criminal law: fine, imprisonment and long-

term imprisonment. There is no death penalty in Croatia.?®

Theimportance of fine isemphasized with specific sequential order of punishment
types, which also highlights the fact that imprisonment is not necessarily a priority
penalty.’ A fine may be imposed as the main and as an accessory penalty, while a
prison sentence and long-term imprisonment may be imposed only as the main
one. Before considering some of the specific forms, it is necessary to mention
the purpose of punishment. This corresponds with provisions layout in the CC.
Croatian legislator (in Art. 41 of the CC) stipulates that the purpose is in general

i praksu, Vol. 19, No.2, 2012, pp.795-817,p.797.
5 Criminal Code, Official Gazzete 125/11, 144/12, 56/15, 61/15.
The principle of culpability is explicite provided in the CC, Art. 4: “No one can be punished if he

is not culpable for a crime.” Such definition represents a change in relation to prior formulation
(the problem was inconsistent implementation of dualistic system of criminal sanctions). The CC
/ 97 stipulated that “No one shall be punished, nor other criminal sanction can be imposed, if he
is not culpable for the offense committed.” Considering that a precondition for security measures
imposition is not culpability (but danger), such formulation prevented their imposition to danger-
ous but mental incapacity offenders. In addition to changes related to the role of the principle of
culpability, there was a change in its composition, which was expanded with one negative condi-
tion: lack of grounds of excuse. See, Herceg, B., Ispricavajuci razlozi u kaznenom pravu [Grounds of
excuse in Criminal Law], unpublished doctoral dissertation, Faculty of Law, University of Zagreb,
2014.

Bojani¢, 1., Mréela, M.: Koncepcija krivnje u novom Kaznenom zakonu [The concept of culpability
in the new Criminal Code], Hrvatski ljetopis za kazneno pravo i praksu, Vol. 19, No. 2, 2012, pp.
389-407, p. 393.

It was abolished by the Croatian Constitution of 22" December, 1990. At the same time, a prison
sentence of maximum 20 years became the most severe punishment. This was until 1% January
1998, when long-term imprisonment was introduced.

In all criminal offenses with imprisonment up to three years, the court may impose a fine as the
main penalty. For criminal offenses against honour and reputation, fine is provided as only pos-
sible sanction. Unlike the case where is prescribed as an alternative, for criminal offenses commit-
ted for personal gain there is a possibility of imposing a fine as an accessory penalty, cumulative
with imprisonment. If a prison sentence was replaced with community service or a suspended
sentence, a fine may be imposed as an accessory. See Turkovi¢, K., et. al.: Komenrar Kaznenog

zakona [Commentary of the Criminal Code], Official Gazette, 2013, p. 59.
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and special prevention and retribution.'® The positive general prevention aspect is
expressed in the part related to strengthening of society's confidence in legal system
based on the rule of law as well as the impact on others not to commit criminal
offenses by enhancing their awareness of the danger of committing criminal offenses
and of the fairness of punishment. Special prevention is visible in the part related to
impact on the perpetrator not to commit criminal offense again. Expressing social
condemnation for offenses committed represents retribution. It is also visible from
protection of the victim's rights."

Even though the modern Criminal law mostly emphasizes the penal function
of deprivation of liberty, in the ancient and medieval law imprisonment had an
accessory role. This means that it was used if the other forms of penalty were not
able to achieve reparation for the breach of the legal order or if other factors have
hindered the execution of other penalties. In previous periods, death penalty,
physical punishment or fines were the main sanctions, aimed at life, physical
integrity or property of perpetrators. Deprivation of liberty had, in its original
form, primarily procedural function: ensuring the presence of the accused and
guarding the convicted person who was expecting an execution of major penalty,
for example, death penalty. It is appropriate to mention the famous Ulpijan’s
saying: Carcer ad continendos, non puniondos homines, according to which the
purpose of prisons was holding people, not punishing them."” Until the end of
the middle ages, imprisonment had an accessory role'’ and then the early forms
of deprivation of liberty as we know it today appeared.

1% This is a new definition, which replaced the old provision of the CC / 97. By its nature, it is a

declaratory provision. The correct composition of all the punishment objectives/purposes is a
complex legal question. At the same time, it is the reason for the general lack of these provisions
in modern criminal codes. The modality of expressing the purpose of punishment within the
usual way of legal provision writing is problematic since the provisions have to be relatively simple
and easy to understand. However, in an effort to indicate at least a certain framework “which is
necessary to take into account when determining the sentence”, the Croatian CC contains this
provision, in accordance with the modern mixed theories regarding the purpose of punishment.
Details in Novoselec, P, Bojani¢, 1., op.cit. in fn. 2, pp. 376-377.

0 Tyrkovig, K., et. al., op. cit. in fn. 9, p. 60.

12 Vukusi¢, 1., Povijest i sadréaj kazne zatvora; Zbirka radova suradnika na projektu ,Europske
znacajke i dvojbe hrvatskog sustava izvrsenja kazne oduzimanja slobode [History and content of the
prison sentence; The collection of papers of associates on the project “European features and concerns
of the Croatian system of execution of sentence of deprivation of liberty] Faculty of Law, Split, 2012; p.
17.

Radi¢, Z: Zatvor u srednjevjekovnom trogirskom pravu  [Imprisonment in medieval law of Trogir]
Hrvatski ljetopis za kazneno pravo i praksu, Vol. 12, No. 1, 2005, pp.89-115, pp. 89-91.

13
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3. DEPRIVATION OF LIBERTY DE LEGE LATA

As mentioned before, there are two types of deprivation of liberty in Croatia:
imprisonment (Art. 44 of CC) and long-term imprisonment (Art. 46 of CC).

New provisions on long-term prison sentence are placed in a separate article since
differentiation between imprisonment and long-term imprisonment was to be

emphasized.

3.1. IMPRISONMENT

Regulation of “ordinary” imprisonment was subjected to changes in the
new CC. First, the changes are related to the duration. The overall minimum
was raised from thirty days to three months. The reason for this was a desire
to emphasize the distinction between criminal offenses and misdemeanours.'
Overall maximum was also increased from fifteen to twenty years. This has
filled a void that existed in the previous regulation between the upper limit of
imprisonment (fifteen years) and lower limit of long-term imprisonment (twenty
years). Furthermore, it is now possible that prison sentence of up to one year may

be exercised at home.

The new regulation contains the provision expressing the limitation in
imposing a sentence of imprisonment up to six months. It is so called short-term
imprisonment, limited to cases where it is “expected that a fine or community
service will not be able to execute, or if a fine, community service or a suspended
sentence would not be appropriate to achieve the purpose of punishment”.”
Reasons for this limitation can be described as impossibility of implementing
any serious program of rehabilitation and re-socialization, stigmatization of
primary delinquents who receive the mark of a serious offender, exposition to
negative influence of experienced criminals, the risk of recurrence due to the
loss of fear of imprisonment, loss of employment and the deterioration of family
relationships.’® Role models were provisions from the German, Austrian and

4 g Turkovic, K., et. al., op. cit. in fn. 9, p. 65., and Novoselec, ., Bojani¢, ., op. cit. in fn. 2, p.

384.

15 Are. 45. of CC.

16 Turkovi¢, K., Marsavelski, A., op. cit. in fn. 4, p.813,and Turkovi¢, et. al., op. cit. in fn. 9, p. 66.
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Swiss criminal law."” Arguments contra imposition can be summarized in its
inefficiency and inadequacy to achieve the purpose of punishment.'

An important reason for the exemption of short-term prison sentences are
statements of CPT on overcrowded prisons and penitentiaries in Croatia."” The
Committee has found that the area of 4 m2 for each prisoner is a minimum
standard, and failing to ensure such minimum standard is a violation of the
European Convention Human Rights and Fundamental Freedoms. Also, the
European Court of Human Rights (hereinafter: ECtHR) has confirmed this
condition in judicial practice.

According to some studies, an overcrowded prison is defined as a situation
in which prison is functioning with 115% capacity.”” According to the Annual
Report of the Prison Administration, the total statutory capacity in 2013 in
penitentiaries and prisons was to accommodate 3771 prisoners. Significantly
lower rate of reception of prisoners with sentences less than 6 months is a result

of more frequent imposition of alternative sanctions.”!

17" For example, the German CC in § 47 Kurze Freiheitsstrafe nur in Ausnahmefillen, states that the

court imposes this sentence only if special circumstances related to the offender or the offense are

justifing it and it is necessary in order to influence the perpetrator or to preserve of the rule of law.

(Eine der sechs Monaten Freiheitsstrafe verhiingt das Gericht nur wenn besondere Umstiinde, die in der
Tat oder der Personlichkeit des taters liegen die Verhingung einer Freibeitsstrafe zur Einwirkung auf
Tiiter oder zur Verteidigung der Rechtsordnung unerlisslich machen). Stree / Kinzig in Schénke, A.

Schréder, H., op. cit. in fn. 1, p. 794.

18 The problem of the influence of criminals to those who were given short-term deprivation of
liberty analyzes Vidovi¢, V., Razvoj i osnovni problemi kazne lisenja slobode [Development and basic
problems of prison sentence], Banja Luka, 1979, pp. 168-170.

19 S far, visits to Croatia have occurred in 1998, 2003, 2008, 2012. CPT delegations have un-
limited access and unrestricted movement in places where persons deprived of liberty are situ-
ated. Also, they can talk in private and communicate freely with prisoners and anyone who can
provide relevant informations. The last report is available on http://www.cpt.coe.int/en/states/
hrvhem (01 May 2015). See also, Turkovi¢ K., Marsavelski, A: op. cit. in fn. 4, pp. 803-804.
The problem of overcrowded prisons (as oppose to penitentiaries) is even more stressed because
investigative and substitute imprisonment are executed here. Therefore, special attention is drawn
to a problematic situation in the Osijek prison. The data about twice the number of prisoners
than the system can accommodate are published: http://www.jutarnji.hr/zatvorenici-iz-protesta-
odbili-hranu-u-osjeckom-zatvoru/796451/, http://www.glas-slavonije.hr/129397/3/U-osjeckom-
zatvoru-20-ak-zatvorenika-spava-na-podu, http://www.glas-slavonije.hr/241989/1/U-osjeckom-

zatvoru-208-posto-vise-zatvorenika-od-kapaciteta(01 May 2015).

20 UN Office on Drugs and Crime: Report on crime and its impact on the Balkans; March 2008

2 During the 2013 imprisonment was executing over 6862 prisoners. Ministry of Justice, Prison

Administration, Annual Report on the situation in penitentiaries, prisons and correctional institu-
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The Republic of Croatia has been a respondent in front of ECtHR inter
alia, for violation of the minimum standard for each prisoner. Andonov*
stipulates that the provision of Execution of Prison Sentence Act (hereinafter:
EPSA) regarding minimal size of the bedroom® cannot be applied in reality
in existing prisons due to overcrowding. Also, Ombudsman report for 2014
emphasizes the same problem. According to the data of the Central Office of
the Prison Administration of the Ministry of Justice, on 31 December 2014,
Croatian prison population density was 96% (the percentage of occupancy of
prisons as of 29 October 2012, which amounted to an average of 125.22%).*
Important fact is that this is an average dense population, because some prisons
have significantly higher population density than the average: in Osijek Prison
157%, 141% in PoZega and in Varazdin 140%.% Overpopulation, as a result of
the continuing increase in the number of prisoners, is causing a number of other
negative consequences. Among the most important are the lack of officials and
technical resources, the inability of the implementation of individual treatment
programs which should lead to the re-socialization of prisoners®, violation of
standards of accommodation, making it difficult to maintain security in prisons,
preventing the system of categorization of prisoners...etc.”

With the expansion of alternative sanctions and mitigation of sentence in
case of a settlement of state prosecutor and the defendant, restrictions of short-
term prison sentences were introduced: the court can impose short-term prison

tions for 2013, p. 11 and 15 The report is available online: https://vlada.gov.hr/UserDocsImages//
Sjednice/2014/178%20sjednica%20Vlade//178%20-%2022.pdf (01 May 2015).

22 Andonov, A., Primjena pojedinih odredaba Zakona o izvriavanju kazne zatvora [Application of in-
dividual provisons of the Execution of the Prison Sentence Act]; Hrvatski ljetopis za kazneno pravo i
praksu, Vol. 20, No. 1, 2013, pp. 101-118, pp. 104-105.

25 Are. 74. para. 3: Rooms must be clean, dry and of adequate size. For each inmate must be at least
4 m2 and 10 m3 of space. Zakon o izvrsavanju kazne zatvora |Execution of Prison Sentence Act],
Offical Gazette 128/1999, 55/2000, 59/2000, 129/2000, 59/2001, 67/2001, 11/2002, 76/2007
, 2712008, 83/2009, 18/2011,48/2011, 125/2011, 56/2013, 150/2013.

e Turkovi¢, K., Marsavelski, A., op. cit. in fn. 4, p.803.

25 The Croatian Ombudsman Report, http://www.ombudsman.hr/index.php/hr/izvjesca/2014/
finish/41-2014/562-izvjesce-pucke-pravobranaiteljice-za-2014-godinu (10. May 2015)

26 Mihoci, M.: Sigurnost kagnionica i zatvora [Security in Penitentiaries and Prisons], Hrvatski ljetopis
za kazneno pravo i praksu, vol. 13, No. 2, 2006. pp 879-905, p. 904.

27

Vukota,Lj., Zulj, J.: Jalanje rehabilitacijskog modela izvriavanja kazne zatvora; Zbirka radova
suradnika na projektu ,, Europske znacajke i dvojbe hrvatskog sustava izvrienja kazne oduzimanja
slobode, [Strengthening rehabilitation model of serving prison sentences; The collection of papers of as-
sociates on the project “European features and concerns of the Croatian system of execution of sentence

of deprivation of liberty], Faculty of Law, Split, 2012; p. 90.
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sentence only according to conditions stated in CC, Art.45 para.1. A judge, who
still imposes a prison sentence shorter than 6 months, should further clarify
the reasons why he has not opted for a fine, community service or a suspended
sentence. With the new CC entering into force, a number of alternatives to
short prison sentences were enabled so the imposition of short deprivation
of liberty has significantly reduced. The effort of the legislator to reduce this
penalty is to be accepted in practice. Signals from the Council of Europe and the
European Union on prison overpopulation, as well as expert statements about
the negative effects of short-term prison sentences, were reflected in the criminal
procedure law. The new Criminal Procedure Code (hereinafter: CPC) went for
reducing investigative prison as the most severe measure to ensure presence of
the defendant in criminal proceedings.?® The similarity with substantive criminal
law provisions is certainly in the fact that the judge who decides to impose such a
measure, would have to explain the reasons in detail. Such a decision is, of course,
subjected to supervision.

It should be mentioned that the provision of Art. 48 para. 3 of the CC
allows a milder sentence than one provided for a criminal offense, when the
state attorney and the defendant have bargained so. In this case, the limit for
mitigation of punishment is one half of the general limits for mitigation (Art.
49 para. 2 CC). So, it may be reduced to half the minimum sentence provided
under the provisions of mitigation (Art. 49, para. 1) but cannot be more lenient
than three months in prison, which is a overall minimum of prison penalty. When
considering the arguments iz favorem of the plea bargaining, Damaska emphasizes
cost reduction and a better position of defendant, since he may obtain a more
favourable judgment. At the same time, as arguments contra the plea bargaining
he states the lack of symmetry in a position of the negotiators, public interest in
the transparency of justice and the interests of the third affected party.?

Finally, in this section it should be mentioned that the time spent in detention,
investigative prison or any deprivation of liberty in relation to a criminal offense
is to be included in the sentence. It is regulated by a separate provision of the CC

28 Turkovi¢, K.: Okviri reforme sustava kaznenopravnih sankcija u Republici Hrvatskoj [The Framework

of the Reform of the Criminal Sanctions in Republic of Croatia] ; Hrvatski ljetopis za kazneno pravo
i praksu, Zagreb, Vol. 16, No. 2, 2009, pp. 809-841, pp. 814-815.
More, Damaska, M., Napomene o sporazumima u kaznenom postupku [Note on bargaining in Crim-

inal procedure], Hrvatski ljetopis za kazneno pravo i praksu, vol.11, No.1, 2004. pp.3-20, pp.
14-15.

29
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(Art. 54). One day of detention, investigative prison or any other deprivation of
liberty and a daily amount of the fine is equal to one day in prison.

3.2. THE PROVISIONS OF THE CRIMINAL CODE THAT PROVIDE AN
ALTERNATIVE TO PRISON SENTENCES

Given the aforementioned problem of overcrowding in prisons and
penitentiaries, we can also add the amount of the costs of the prison system
and questions of the efficiency of a prison sentence. Therefore, a development
of alternative sanctions gains at importance. These are sanctions and measures
implemented in the community (community sanctions).*® An important
international instrument for alternative sanctions is the UN Standard Minimum
Rules for non-custodial measures (Tokyo Rules).?!

The fine, community service and suspended sentence are sanctions that are
alternatives or substitutes to imprisonment in the Republic of Croatia.” The
Council of Europe reports on the measures that are alternative to prison, listing
various institutional and non-institutional modified sanctions and measures that
exist in the Member States (Conference of Directors of Prison Administration,
CDAP 85).%

30 (The application of community sanctions and measures should seck to find a point of balance

between the essential components of the penal response, that is the protection of the legal order
in society and the resettlement of the offender» Recommendation No.R (92)16 of the Commitee
of Ministers to Member States on the European Rules on Community Sanctions and Measures
http://pjp-eu.coe.int/documents/3983922/6970334/ CMRec+%2892%29+16+on+the+Europ
ean+rules+on+community+sanctions+and+measures.pdf/01647732-1cf7-4¢a8-88ba-2c041b-
c3£5d6, (27 April 2015)

United Nations Standard Minimum Rules for Non-custodial Measures, available at hetp://www.
unodc.org/pdf/compendium/compendium_2006_part_01_03.pdf. ( 27 April 2015)

A detailed analysis of alternative sanctions in the Republic of Croatia and the research on the sanc-

31

32

tions imposed see in Koki¢ Puce Z., Kov¢o Vukadin, L., lzvriavanje alternativnib sankcija u Repub-
lici Hrvatskoj, [Implementation (execution) of alternative sanctions in Croatia], Hrvatski ljetopis za

kazneno pravo i praksu, vol. 13, No. 2, 2006, pp. 745-794.

33 The modified institutional sanctions:, semi imprisonment, release to work, the weekend imprison-
ment, house arrest, serving in another institution (hospitals, centres for addiction). Non-institu-
tional sanctions: financial penalties (confiscation, compensation, payment of non-profit or chari-
table organizations), sanctions that restrict or denies some of the rights (license suspension, confis-
cation, restitution, prohibition of performing occupation, educational measures, moral sanctions
(judicial admonishment, special obligations), supervision , measures of probation, unpaid work
in the community. Measures to postpone enforcement of the sentence: delaying the execution of
institutional penalties, delay sentencing, lack of sanction imposition. For details, see Kov¢o, I:
Kazna zatvora- zasto i kuda? [Prison sentence-why and where?] Hrvatski ljetopis za kazneno pravo

i praksu, Vol. 8, No. 2, 2001., pp.117-136, p. 129.
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Alternative forms of sanctions, supported by numerous international
organizations, have many positive effects. As the most important we can
stipulate: reduced costs of expensive prison system, avoidance of harmful
effects of incarceration to offenders, preservation of connections with family
and community, success in reducing recidivism.’* Perhaps the best alternative
is community service. The Croatian legislator introduced this legal institute for
the first time in CC/ 97, naming it “community service at liberty”, which was
later shortened to “community service” (gemeinniitzige Arbeit). The CC labelled
community service as an alternative to a fine or imprisonment or as a modification
of these types of sentences (Art.55).%

It should be noted that in addition to community service, some of the
special obligations and protective supervision can be imposed simultaneously.
Combining a variety of alternative sanctions can achieve greater individualization
of punishment. The tendency of replacing prison sentences with community
service is in constant increase. The deadline for the execution of community
service is two years and the consent of the convicted person is needed. This
consent is given to the Probation Office. *

Community service is frequently used alternative to short-term prison
sentences in most European countries, but also in American and Asian ones. This

is not a surprise, considering the possible positive effects. Perpetrator’s work days

34 Bagari¢, 7.« Prava zatvorenika u Republici Hrvatskoj — percepcija zaposlenika u kaznionicama [The
rights prisoners in the Republic of Croatia - the perception of employees in penitentiaries] Education —
Rehabilitation Faculty , University of Zagreb, 2009, p. 32.

35

According to Art. 55 para.l of CC, the court can replace a fine of up to three hundred and sixty
daily amounts or imprisonment up to one year with community service. It also states the obliga-
tion that a sentence up to six months to be replaced by community service, unless this cannot
achieve the purpose of punishment. In para. 2 the precize criteria on replacing prison sentences
and fines are given: one day of imprisonment or one daily amount is equivalent to two hours of

work.

36 Probation Office should promptly invite the person to give consent for the community service.

If the convicted person does not give consent within 8 days or withholds it, the sentence pro-
nounced by the Court (and afterwards replaced) will be applied. See, Art. 55, para. 6 of Zakon o
probaciji [ Probation Act], Official Gazette 143/12. The CC stipulates the procedure in case of non-
fulfillment of community service on behalf of the offender. The court shall issue a decision that
unexecuted part has to be replaced with the originally imposed sentence. There is also possibility
of extending the deadline for the execution of community service (Art. 55 par. 7). In addition
to community service, court can simultaneously determine the specific obligations or protective
supervision which duration cannot be longer than the time in which the offender must perform
the community service.
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. « » . . .
can partially “compensate” harm caused to society and this aspect contributes to
the increasing selection of alternatives to imprisonment.”’

3.3. LONG-TERM IMPRISONMENT

This is a special type of liberty deprivation prescribed for a total of twenty one
criminal offenses, always an alternative to the corresponding imprisonment. This
penalty cannot be imposed in duration under than twenty one or longer than
forty years. In exceptional cases can last up to fifty years: in the case of specific
serious crimes committed in concurrence. Long-term imprisonment is regulated

in Art. 46 of CC.
The prison of this kind was first prescribed in CC / 97, with a range of twenty

to forty years in prison.*® However, practice has shown that this solution was not
appropriate one. The perpetrators of serious crimes (committed in concurrence),
such as a multiple rapes and murders, are predominantly young offenders aged
between 18 and 30 years. This means that even with a pronounced maximum
sentence (provided at that time) will have to be released at an age when they are
still able to repeat the offense.”” In order to solve this problem, the possibility
of deprivation of liberty for a period of fifty years was introduced, when two or

37 Grozdani¢, V., Kazne — nova rjeSenja w Kaznenom zakonu i njihova provedba u sudskoj praksi [

Penalties-new solutions in Criminal Code and their implementation in practice]; Hrvatski ljetopis za

kazneno pravo i praksu, Vol. 7, No. 2, 2000, pp. 331-332.
38 Considering that in 1990 death penalty was abolished, the most severe provided punishment be-
came a imprisonment that could be imposed for a period of twenty years. This situation is today
described as “unacceptable legal situation” Cf. Novoselec, P, Bojani¢, 1., op. cit. in fn. 2, p. 384.
Criminal law sanctioning thus became very mild (when it comes to offenses for which previously a
death penalty was regulated) and inefficient in terms of general prevention (for all other offenses).
This is why the legislator introduced the long-term imprisonment for a maximum period of 40

years in the CC/97.

3 Turkovi¢, K., Mar$avelski, A., op. cit. in fn. 4, p. 798. Due to this, the group working on a draft
of the new CC led a discussion about the introduction of lifelong imprisonment, the security
accommodation, successive prison sentence and the sentence which we have today. The introduc-
tion lifelong imprisonment was foreseen by Act on Amandmants of CC/97 from 9 July 2003,
which caused much criticism, although the general public largely approved a new sentence. This is
corroborated by one survey on a sample of 2,046 respondents as to the merits of introducing life
imprisonment. Positive attitude was expressed by 80.11% of respondents. On the other hand, the
reaction of professional “circles” has been extremely negative, citing numerous reasons against the
introduction of lifelong imprisonment. The main argument against it was its undefined duration,
but also the fact that it is contrary to the principles of justice, individualization of punishment and
thus the requirements of general and special prevention. Cf. Novoselec, P, Bojani¢, L., op. cit. in
fn. 2, p. 387., i Mitrovi¢, D., Tomici¢, Z.: L. interkatedarski sastanak nastavnika kaznenopravnih
predmeta Pravnih fakulteta hroatskih sveulilista i Visoke policijske Skole w Zagrebu, [ II. Interchair
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more specific offenses were committed, with provided imprisonment whose sum
exceeds fifty years (Art. 51, para. 3, CC). However, there is explicitly specified
limitation (art. 46, par. 4 CC), that it cannot be imposed on a perpetrator who,
at the time of commission of the offense, has not yet reached the age of eighteen

years.

Croatian legislator therefore opted to avoid a lifelong imprisonment.
Among the other European countries following this path are Norway, Portugal
and Spain. On the other hand, countries that have criminal law regulation
extremely compatible to Croatian one, have adopted lifelong imprisonment. In
some it is even prescribed as the only penalty for certain offenses. This can be
seen in Germany, where the imposition of lifelong imprisonment (lebenslange
Freiheitsstrafe) is relatively often.” This is the only provided punishment for
aggravated murder (Mord, § 211 StGB), and also for certain criminal offenses
contained in the Code of International Crimes (Volkerstrafgesetzbuch). Although
the compliance of this punishment with the German Constitution has been in
question for several times, the German Federal Constitutional Court ultimately
upheld the lifelong imprisonment in accordance with the German Constitution
if it is provided the possibility of parole/conditioned release.*!

Criminal law has the purpose to protect the common life of people in society.
This is achieved primarily through state coercion applying the strictest form:

meeting of teachers of criminal subjects at Croatian Law Faculties and the High police school a in
Zagreb] Hrvatski ljetopis za kazneno pravo i praksu, vol. 9, No. 2, 2002, pp. 583-589, p. 589.

40 One overview of lifelong imprisonment in German is available in Jescheck, H.-H., Weigend, T.

Lehrbuch des Strafrecht, Allgemeiner Teil, Duncker & Humblot 1996. p.35. Data is given for the

period from 1967 to 1991. Annual average is about 60 imposed sentences of this type, sometimes

even 85 (1974) and 86 (1985). As for the more recent data, Breneselovié states that the sentence
is today imposed in about 100 to 110 cases per year. Breneselovi¢, L.: Kazna doZivotnog lisenja slo-
bode prema nemackom Krivicnom zakoniku [Life long imprisonment according to German Criminal

Code], Uvod u pravo Nemacke; Institut za uporedno pravo, Beograd, 2011.; str. 342.

41 BVerfGE, 45, 187. Urteil vom 21.06.1977., available at http://openjur.de/u/60105.html, (29
April 2015), and also in numerous magazines. Also, Stree/Kinzig in Schonke, A., Schroder, H.,
op. cit. in fn. 1., p. 715; Jescheck, H.-H., Weigend, T., op. cit. in fn. 40, p. 758. However, the
authors note that serving this sentence is problematic given that many years of deprivation of
liberty lead to significant personal disturbances. The latter was also the part of the argumentation
of the National Court in Verden (Landgericht Verden) in his requests for the compatibility of
lifelong imprisonment to German Constitution. Ultimately, Bundesverfassungsgericht (Federal
Constitutional Court) held that lifelong imprisonment is consistent with the Constitution if each
of convicted person is available the possibility of parole. Details about the verdict see Breneselovi¢,
L., op. cit. in fn. 40, pp. 333-339. The latter author points out the extensive practice of the insti-
tute of amnesty that is allowed for ones sentenced to life long imprisonment.
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punishment. Punishment is primarily a response to what has already happened
in the past, so it represents repressive nature of the criminal law. Modern
criminal law, on the contrary, no longer finds the main purpose in repression,
but in prevention. Preventive nature of the punishment and the modern criminal
law is increasingly getting its importance in the end of 20th century. At that
time extensive research, studies and analysis appeared regarding the impact of
imprisonment to recidivism of convicted persons. For example, one interesting
study was conducted continuously by a group of authors on the subject of the
effects of imprisonment in terms of recidivism, with the conclusion that this kind
of punishment did not lead to a decrease in recidivism and in certain cases even

increase was discovered.®

In Croatia, Gracin conducted an interesting research at Lepoglava Penitentiary,
where she sought to determine the correlation between long-term imprisonment
and multiple recidivism. She concluded that convicted recidivists constitute
almost 60% of the population. Furthermore, most of the convicts serving long
term sentence of deprivation of liberty have in their criminal “career” had at least
one murder and of other crimes mainly property offenses.”> On the other hand,
research that Martison carried out in 1974, on the effectiveness of imprisonment
which includes treatment programs (compared to the standard execution of the
prison sentence: sentencing, imprisonment, punishment) has denied the positive
effect of a treatment approach with regard to special prevention. Martinson
believes that there is no difference compared to “normal” prison, that actually
“nothing works” and that it is impossible to implement adequate treatment in
prison conditions.* Nevertheless, numerous recent studies regarding effectiveness
of treatment or rehabilitation programs during the execution of prison sentences

show positive results.”

42 Smith, P, Goggin, C., Gendreau, P, Department of Psychology and Centre for Criminal Justice

Studies University of New Brunswick, Saint John: 7he Effects of Prison Sentences and Intermediate
Sanctions on Recidivism: General Effects and Individual Differences 2002-01, available at file:///D:/
My%20Documents/Downloads/Smith%20Goggin%208&%20Gendreau%202002.pdf (20 May
2015).
43 Gracin, D.: Visestruki povrat i dugotrajna kazna zatvora na primjeru Kaznenog zavoda Lepoglava
[ Multiple recidivism and long-term imprisonment in Lepoglava Penitentiary] ; Hrvatski ljetopis za
kazneno pravo i praksu, Vol. 5, No. 1, 1998; p. 103.
Maloi¢, S.: Zatvor kao izbor — paradoksalna istina [Imprisonment as a choice - a paradoxal truth]
Kriminologija i socijalna integracija, 2006.
45 Sari¢, J., Individualizacija kaznjavanja u fazi izvriavanja kazne zatvora [Individualisation of Punish-

ment in the stage of execution of prison sentence]; Hrvatski ljetopis za kazneno pravo i praksu, vol. 13,
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4. EXECUTION OF PRISON SENTENCE

Imprisonment is executed when the judgment is final. Primary legal instrument
is the before mentioned Execution of Prison Sentence Act (EPSA).*® Compliance
with international standards of execution can be seen from the very purpose
of prison sentences (Art. 2, EPSA), which emphasizes humanly treatment and
respect for the dignity of the person who is serving a prison sentence. Also,
fundamental rights protection is recognized in Constitution of the Republic of
Croatia and international agreements. This proclamation is actually different
from the initial purpose of imprisonment, which consisted of retaliation and
atonement of the one who has committed a criminal offense.” Modern criminal
(executive) law stipulates that deprivation of liberty, if needed, is as less painful
for the prisoners as possible and preserves their dignity.*® In order to achieve this
aim, Maloi¢ believes that certain preconditions are necessary: treatment activities
(maximum use of resources), good interpersonal relations, adequate atmosphere,

personal development and progress.”’

Performance of activities in prison sentence execution has been allocated
to the Central Office of the Prison System Administration. It is a unique
administrative organization in ministry in charge of justice. The organization
units of this Administration are penitentiaries and prisons.”® Imprisonment is
generally served in prisons, although the CC provides the possibility of home
serving, in accordance with the provisions of a special act. Penitentiaries can be
closed, semi-open or open type and can be found in Lepoglava, Turopolje, Glina,
Pozega, Lipovica and Valtura, while the prison hospital in Zagreb is a special
penitentiary. The exception to the rule that the prison sentence is executed in
penitentiaries is the case of short-term prison sentences and investigative prison

(custody), which are served in prison.

Croatian prison system is arranged so that the prisoners can have useful activities
and special programs with an aim to enable them to life at liberty. Republic of

No. 2, 2006, pp. 867-878.
46 Official Gazette, 128/1999, 55/2000, 59/2000, 129/2000, 59/2001, 67/2001, 11/2002,
76/2007, 27/2008, 83/2009, 18/2011,48/2011, 125/2011, 56/2013, 150/2013

Vranj, V.: Primjena restorativne pravde u izvrienju kazne zatvora [The use of restorative justice in the
execution of imprisonment], Yearbook of the Faculty of Law in Sarajevo, 2014.,p. 273.

47

48 Knezevi¢, M., Zatvor i otudenje [Imprisonment and alienation], Penoloske teme No. 5, 1990; p. 20.

49 Maloi¢, S.: op. cit. in fn. 44. p.19.
50 More, Mihoci, M., op. cit. in fn. 26.
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Croatia has also a rehabilitation system.”" In order to respect the human rights of
prisoners, humanly treatment, prevention of bad mutual influence of prisoners
and to ensure the conditions for a better implementation of treatment programs,
the EPSA regulates special penitentiaries considering prisoners age, gender,
health and criminal recidivism. In order to avoid the negative consequences of
life within the prison, execution of sentence of imprisonment should be adapted
to the individual and enable a greater range of activities.”? For this purpose,
individual programs are formed. EPSA determines that it is a set of pedagogical,
labour, health, psychological, social and safety procedures appropriate to needs of
prisoners that commensurate with the nature and possibilities of the penitentiary
or prison (Art. 69 EPSA). The purpose of these programs is to prepare prisoners
for reintegration and life at liberty. In order to succeed in this plan, it is necessary
that each individual program meets certain criteria.”® The task of creating a single
draft program and implementation monitoring in penitentiaries and prisons is
in authority of Diagnostics Centre in Zagreb, within the Croatian Ministry of
Justice at the District Prison in Zagreb. The task of the Centre is to propose a
program that contributes to the elimination or reduction of risk traits.”

31 Plei¢, M.: Zakljucna razmatranja o hroatskom sustavu izvrsenja kazne zatvora; Zbirka radova surad-

nika na projektu ,, Europske znalajke i dvojbe hrvatskog sustava izvisenja kazne oduzimanja slobode
[Concluding observations of the Croatian system of the imprisonment; The collection of papers of as-
sociates on the project “European features and concerns of the Croatian system of execution of sentence
of deprivation of liberty,] Faculty of Law, Split, 2012, p. 185.
Josipovi¢, M., Babi¢, V.: Komentar Zakona o izvriavanju kazne zatvora [Commentary on the Execu-
tion of Prison Sentence Act], Novi informator, Zagreb, 2006.

52

53 Sufficient information are needed to determine to which type of prison does an individual belong,

to organize their work in appropriate manner, enable them to use free time in accordance with the
capacity of each prison facility, to prevent the isolation of communication with the outside world
(the availability of the press, television programs, correspondence and visits), to enable education.
Therefore, each program includes: risk assessment during the execution of prison sentences and
prison according to the level of security (closed, semi-open, open), work ability, work habits,
type of job and working conditions in which prisoners may be transferred, educational level and
the need for education or vocational training, health, need for treatment, participation in special
programs (for addiction to drugs, alcohol, suffering from PTSD), according to the court decision
or assessment of an expert team of the need for specific psychological, psychiatric, social or legal
assistance, the proposal of special forms of individual or group work, contents and forms of leisure
activities (cultural and sports activities), contact with the outside world (correspondence, phone
calls, family visits and others) and a program of preparation for release and assistance after him.
5% Centre analyzes prisoner's psychological, social and health features, applies standardized personal-
ity questionnaires, examines overall prisoner's documentation. Based on the results, for each of
prisoners is provided the level of risk during execution of sentence and selected the most appropri-

ate type of prison. Sari¢, ., op. cit. in fn. 45, pp. 867-878.
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4.1. JUDICIAL REVIEW OF EXECUTION OF PRISON SENTENCES

The whole procedure, that begins with pronouncing a sentence and ends with
its execution, is focused on returning the convicted person on the «right pathy.
This is supported with the earlier mentioned purpose of imprisonment, aimed at
enabling the convicted person to life in freedom in accordance with the rule of
law and social rules. And this provision, like pari passu every other, would remain
« b2l . . . . .

a dead letter”, if adequate monitoring system is not provided as well as system of

forced realization and sanctions in case of violations.

Following the example of modern democratic legislation, Republic of Croatia
has accepted the position that the most appropriate body to review the legality of
imprisonment proceedings is the court. Thus Croatia had adopted administrative-
judicial supervision over the execution of criminal sanctions. The idea of so
called “judicialisation” of prison sentences began to gain at importance under
the influence of French and German legal solutions, during the periods after
Croatia got its independence. The idea of judicial control over the administrative
authorities in the execution procedure dates back to the time of Enricco Ferri, the
protagonist of the positivist school, who considered that engaging the judiciary
in execution of imprisonment, will achieve more success in neutralizing and re-

socialization of the perpetrator.”

Position of courts as the right institution for providing greatest guarantee
of legality in the process of execution of sentence, was adopted in numerous
of European countries, in Italy, Portugal, Germany, France, Spain.’® Croatian
legislator has accepted the institution of judge in imprisonment execution as
a form of supervision (judicial authority) on execution of prison sentences (or
penal administration). This was a major step forward in the protection of human
rights during the execution of the prison sentence.”” Prisoners may appeal to him

55 The analyses of the problem of authority of the bodies in the Prison Sentence Execution,
Ljubanovi¢, B., Tijela drzavne uprave u sustavu izvrsenja kazne zatvora [ Administration institutions
in the system of prison sentence execution], Hrvatska javna uprava, Zagreb, No. 4, 2006, pp.57-89.

56 More, Bagari¢, Z. op. cit. in fn. 34.

57

The judicial participation in the execution of prison sentences is provided through the decisions
that were previously the domain of penal administration (first stage), but also as the appellate
authority, which mainly consist from reviewing the legality of certain decisions of prison or peni-
tentiary management. It is this second instance authority, the most important judicial review on
the execution of the prison sentence. This judge, as a county court judge, decides on the transfers
to prisons, postponement of the execution, and suspended execution of the sentence. As a member
of the commission for conditional release of prisoners, the executing judge shall participate in the
decision on conditional release, but will monitor and provide assistance after release. Appellate



26 CONTEMPORARY LEGAL AND ECONOMIC ISSUES V

regarding decisions of the prison/ penitentiary governor, to file a complaint to
procedures and decisions of prison/penitentiary staff ... etc.”® Also, there is a duty
of the competent judge to, at least once a year, visit and talk to detainees as well
as refer them on their rights and ways of exercising these rights.

Standard Minimum Rules for the Treatment of Prisoners® require that free
submission of requests /complaints to the central prison administration, judicial
authority or other competent authorities must be provided. The lack of the
prior regulation consisted, inter alia, in the fact that the prisoners were sending
their petitions and complaints regarding violation of their rights through the
prison administration to competent judge. This arrangement was contrary to
the guaranteed right of the free approach to these institutions. That is why some
Croatian authors have rightly approved the deletion of this provision and declared
it a progress in the regulation of the execution of imprisonment.®® A similar
provision is contained in the Bosnia within Execution of Criminal Sanctions
Act.”!

jurisdiction of the executive judge, as noted above, is the most important segment of judicial pro-

tection and consists of deciding on an appeals against any decision or act of unlawfully denying or

limiting some of the rights.
8 Complaint submitting procedure is in accordance with the rules of the European Committee
for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT), that
require that the handover of complaints takes place in a protected envelope to the prison admin-
istration, the court or other authorities, Van Zyl Smit, D.: Principles of European prison law and
policy; Oxford University Press, 2011. p. 306
hetp://wwwl.umn.edu/humanrts/instree/glsmr.htm, adopted at the First Congress of the UN
on the Prevention of Crime and the Treatment of Offenders in Geneva in 1955. See Zbirka

59

medunarodnih dokumenata o izvriavanju kazne zatvora: dokumenti UN; [A collection of interna-

tional documents on the execution of prison sentences: UN documents] Hrvatski ljetopis za kazneno

pravo i praksu, vol. 17, no. 1, 2010, p. 373.
60 Turkovi¢, K., Osvrt na europska zatvorska pravila u svjetlu garancije ljudskih prava [Review of the
European Prison Rules in the light of human rights guarantees|; Hrvatski ljetopis za kazneno pravo i
praksu, Vol. 3, No. 2, 1996, p. 919.
61 Drisoners must have a right to conversation with the Inspector, the Ombudsman, the competent
national and regional courts and elected attorney. It is the right to communicate outside a prison
establishment. That conversation is conducted without the presence of prison staff /oflicials. For
sending letters appropriate conditions have to be provided. Also, it is prohibited to open the
letters on behalf of prison officers (the inviolability of the consignment is guaranteed). When it
comes to overall regulation of the communications of prisoners and the complaints to the con-
duct of prison administration, there are no significant differences between Croatian and Bosnian
regulation within Criminal executive law. More, Petrovi¢, B., Jovasevi¢, D., Polozaj osudenibh lica u
penintensijarnom sistemu Bosne i Hercegovine; Godisnjak Pravnog fakulteta u Sarajevu; [The situation
of prisoners in the penitentiary system of Bosnia and Herzegovina]; Yearbook of the Faculty of Law in
Sarajevo, 2006; p. 324.
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Although the limits of this paper do not allow us more detailed analysis, we
point out that significant progress has been made in protecting the rights of
prisoners by harmonizing Croatian criminal executive law provisions with the
generally accepted standards expressed through a number of documents of the
European Union and the Council of Europe. Contemplations on the duties and
activities of the court, even after sentencing or during sentence to represent a
continuation the criminal treatment, have a large number of supporters.®* Despite
the compliments to normative redacting of qualitative protection of the rights of
prisoners, this should be taken cum grano salis, given that the implementation of
these provisions is the true test of quality.

4.2. THE REGIME OF CONDITIONAL RELEASE

An overview of features of imprisonment would not be complete without the
conditional release, having in mind that the prisoner can be released before he
fully served his sentence (paroled convicted person). The conditional release, in
the Croatian legislation, is regulated through the three separate acts: CC, EPSA
and the Probation Act.®®

The CC stipulates that a possibility of release on parole is after having served
half of the prison sentence, if there is a reasonable expectation that convicted
person will not commit a criminal offense again. When deciding, the court
is guided with substantive assumptions on conditional release, on which
the favourable forecast the future behaviour of the perpetrator is based.** An

2 At the time, some authors emphasized the main shortcomings of the previous legal regulation,

given that it had not laid down the judicial protection of the convicted person’s rights, which
was contrary to the European Prison Rules. Josipovi¢, M, Tomasevi¢, G.,: Prijedlog novog sustava
izvriavanja zatvorskih kazni u Repulici Hrvatskoj [The proposal of a new system of execution of prison
sentences in the Republic of Croatia], Hrvatski ljetopis za kazneno pravo i praksu, vol. 5, No. 1,
1998 p. 7.

8 cc (Art. 59 to 61), EPSA (Art. 157-162) and the Probation Act (Art. 27- 29).
Official Gazette No. 143/12, entered into force on 1 January 2013.

64 Determination of the conditional release is motivated with re-socialization. The court examines
“personality of the convicted person, his previous life and convictions, whether against him is
other pending criminal proceeding/s, relation to the crime committed and the victim, the behav-
iour during his prison term, successful ingagement to program in prison, is there a change in his
behaviour after the offense or is expected to occur when supervision measures will be applied on
parole, and life circumstances and willingness of the person to include in a life at liberty “(Art. 59,

para. 2 CC).
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important change, compared to the CC/97, is that CC now explicite requires the
consent of perpetrator.”®

Conditional release is possible only if a certain part of the sentence is already
served. This is different from suspended sentence (not preceded by the execution
of the sentence). Accordingly, conditional release is not a modification of a prison
sentence, but one way of its execution.®® Minimum time that convicted person has
to spend in prison is three months, which is consistent with the overall minimum
of imprisonment period. When person is released, the time of supervision starts and
it is equal to the rest of sentence. Precisely, conditional release lasts until the day of
expiration of sentence. Conditional release is always optional and shall be decided by
the court. It can be conditioned with one or more special obligations and protective
supervision. Given that this regime expects a good behavior at liberty, if the person
does not justify this confidence, it is possible to revoke the conditional release.””

Overall, conditional release is an important measure to stimulate convicted
person to appropriate behaviour while serving a prison sentence. Since the
release is declared only when estimated with certainty that there is no longer an
unacceptable risk to the community, it can be said that the idea of individualization
of punishment (with the participation of convicted person) has experienced it’s
fully realization.®®

5. ROLE OF INTERNATIONAL ORGANIZATIONS AND INSTITUTIONS
IN PROTECTING RIGHTS OF PRISONERS

In providing protection of human rights of prisoners, we differentiate the role of
the instruments and mechanisms of the United Nations on the one hand and the

5 This consent was previously implied, given the fact that prisoner proposed conditional release, but

is important if the release is proposed by other authorized persons. More Novoselec, P, Bojani¢,
L., op. cit. in fn. 2, p. 397, Turkovi¢, K., et. al., op. cit. in fn. 9, p. 88.
% Same in Novoselec, P, Bojani¢, L,. op. cit. in fn. 2, p. 397. Authors stipulate that this is a a domi-
nant position in the German criminal law. Differently, Turkovi¢, K., Marsavelski,A, op. cit. in fn.
4, pp. 807-808, where conditional release is considered to be a modification of sentences with a
suspended sentence and partial suspended sentence.
7 The revocation may be mandatory or optional, depending on the basis of the revocation. It is
decided by the one court that imposed punishment (in case when new criminal offense has been
commited) or the executing judge (in case of failure to fulfil responsibilities or when avoiding the
protective supervision)
8 Petrovi¢, B., Jovasevié, D., Osnovne karakteristike sistema izvrienja kazne zatvora u Bosni i Herce-
govini [Main features of the imprisonment in Bosnia and Herzegovina], Pravna misao, 5-6, Sarajevo

2006, p. 49-50.
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Council of Europe, on the other.®” The basic rights of prisoners, but also of each
individual, are stemming primarily from the United Nations Universal Declaration
on Human Rights, the International Covenant on Civil and Political Rights and
the International Covenant on Economic, Social and Cultural Rights. Croatia, as
a member of the UN, is a signatory party to these documents, and they have legal
precedence in Croatian legislation. UN established the institutions for monitoring
the implementation of conventions and other documents with the purpose to fight
against torture and other cruel, inhuman and degrading treatment or punishment,”

Besides this, human rights protection system within the Council of Europe (the
oldest political organization) is of great importance. This is a regional organization
aimed at promoting human rights, democracy and the rule of law. Croatia is a
member of the Council of Europe since 1996, and a signatory to key documents
such as the European Convention on Human Rights and Fundamental Freedoms
and the European Convention for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment. These documents, along with European
Prison Rules are the basis in protection of human rights of persons deprived of
liberty.”! The Council of Europe envisages the competence of the authorities in
order to examine the compliance with their conventions and other documents.
In addition to the Parliamentary Assembly, the Committee of Ministers and
the Commissioner for Human Rights, a specialized supervision is provided.
A judicial review through the European Court of Human Rights is designed,
followed by specific monitoring. It is conducted by a group of independent
experts, such as the Committee for the Prevention of Torture and Inhuman or

Degrading Treatment or Punishment and also supervision by representatives of
the Member States.”

% More in Bedra, 1., Sustav nadzora zastite ljudskih prava zatvorenika u Republici Hrvatskoj [The

monitoring system of protection of human rights of prisoners in the Republic of Croatia] — doctoral

thesis; Zagreb, 2011, pp.7-132.
70 Primarily, the Committee against Torture, which was established by the Convention against Tor-
ture and Other Cruel, Inhuman or Degrading Treatment or Punishment. It has a task to monitor
the implementation of the provisions of the Convention into national legislation and practice.
This function is realized through the consideration of reports of States Parties, examination infor-
mation about torture of other cruel treatment, examination of complaints of a State Party against
another and through perhaps the most important mechanism, examining individual complaints.
71 Papovi¢, J.: Evropska zatvorska pravila — segment zastite ljudskih prava u evropskom pravnom prostoru
[The Eurapean Prison Rules - a segment of human rights protection in the European legal areaJ; Col-
lection of papers Faculty of Law, Ni§, Serbia, 2012, p. 617.

72 Bedrag, I, op. cit. in fn. 69.
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The ECtHR provides an effective judicial mechanism for protection of
the human rights. It has jurisdiction to decide on the request of any person,
nongovernmental organization or group, claiming to be the victim of actions
which constitute a violation of rights guaranteed by the ECHR.” Particularly
significant are the judgment on the prohibition of torture, inhuman treatment
or punishment, in which the applicants were prisoners. It therefore seems
reasonable to devote part of this paper to complaints against Croatia, where
applicants were prisoners warning to the violation of their rights. It is a violation
of the prohibition of torture, regulated in Art. 3 of the ECHR: «No one shall

be subjected to torture or to inhuman or degrading punishment or treatment. »

In review we selected only those cases in which the violation was confirmed
and the judgment became final. The aim was to present the framework status by
the end of May 2015. According to Bedra¢, the first case of complaint of this
type ever was Benzan v. Croatia, which ended with friendly settlement on 08
November 2002. The applicant submitted a complaint on the accommodation
conditions in the penitentiary in Lepoglava.”*

The first case of conviction is the judgment in Cenbauer v. Croatia”,
where a similar complaint was filed, on the conditions of accommodation in
the same prison (Lepoglava) and Court confirmed degrading treatment. In the
case Stiti¢ v. Croatia’®, the applicant presented a complaint on two disciplinary
proceedings which were conducted against him in Lepoglava and the Gospi¢
prison, accommodation conditions in the latter and the state failure in providing

73 Plei¢, M. Medunarodni instrumenti zaitite prava zatvorenika i nadzora nad sustavom izvriavanja
kazne zatvora [International instruments for the protection of prisoners’ rights and control of the system
of execution of the prison sentence], Hrvatski ljetopis za kazneno pravo i praksu, vol. 17, No. 1,
2010, pp. 301-331, p. 310.

74

Application br.62912 / 00. Overpopulation and bad accommodation conditions were subject of
complaint. A friendly settlement was achieved and Croatia has committed to pay the applicant
12,000 euros and to renew the controversial part of the prison. This has improved conditions for
other prisoners in the same area. Bedra¢, I.: Sustav nadzora zastite ljudskih prava zatvorenika u
Republici Hrvatskoj — doktorska disertacija; Zagreb, ozujak 2011. godine, 95-96.

75 Application no. 73786/01, judgment of 09 03 2006, final 13 09 2006. Available at http://hudoc.
echr.coe.int/sites/eng/pages/search.aspx?i=001-72704., accessed on 15 06 2015. Due to degrad-
ing treatment court ordered the payment of 3,000 Euros.

76 Application no. 29660/03, judgment of 08 112007, final 31 03 2008. The applicant also pointed

out the violation of the right to correspondence and effective remedy. Available at http://hudoc.

echr.coe.int/sites/eng/pages/search.aspx?i=001-83120., accessed on 15 06 2015 The Court con-

firmed the violation of Art. 3. for the conditions of accommodation in prison in Gospi¢, but did

not awarded compensation as the applicant has not submitted a claim.
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appropriate health care. In the case Testa v. Croatia’”” applicant has presented a
complaint about the conditions of accommodation in PoZega penitentiary and
Prison hospital and also poor healthcare regarding his chronic disease. Then, in
Pil¢i¢ v. Croatia’®, the applicant filed a complaint for failure to provide adequate

medical care in prison Lepoglava.

In the case Dolenec v. Croatia” the applicant pointed out the violation of
Art. 3. due to the conditions in prison, assault of prison officers and lack of
investigation about it. In the case Gladovi¢ v. Croatia® the applicant presented a
complaint regarding conduct of prison officers in prison Lepoglava and further
failure to conduct appropriate investigation about it. A complaint on the beating
by law enforcement officials was set forth in the case Mader v. Croatia.®' At the
time the applicant was a prisoner in Lepoglava. In the case of Longin v. Croatia®
the applicant presented a complaint about conditions of accommodation in
prison in Zagreb. In the case Loni¢ v. Croatia®, the applicant, among other

77 Application no. 20877/04,judgment on 12 July 2007, final 30 01 2008. Available at htep://hu-
doc.echr.coe.int/sites/eng/pages/search.aspx?i=001-81641. Even though the part of the applica-
tion was rejected as untimely, the lack of adequate health care on chronic disease of hepatitis was
declared as inhuman and degrading treatment. Court ordered payment of 15 000 euros of non-
pecuniary damage and 3,200 euros ofcosts.

78 Application no. 33138/06, judgment on 17 January 2008, final on17 04/2008, available at http://
hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-84482. The court found that the failure to
provide adequate health care, especially considering that this is a long-term prison sentence, rep-
resents inhuman and degrading treatment and ordered the Republic of Croatia to pay 2,000 euros
for non-pecuniary damage.

79 (Application no. 25282/06), judgment on 26 November 2009, final 26 02 2010, available at
hetp://hudoc.echr.coe.int/sites/eng/ pages/search.aspx?i=001-95896. The Court found only a vio-
lation of the procedural aspect of Art. 3 and ordered the payment of € 1,000 non-pecuniary dam-
age and € 2,500 costs.

80 (Application no. 28847/08) judgment 10 May 2011, final 10 08 2011, available at http://hudoc.

echr.coe.int/sites/eng/pages/search.aspx?i=001-104708. The Court found violations of substantive

and procedural aspects of Art. 3 and ordered the payment of EUR 9,000 non-pecuniary damage
and 1,350 euros costs.

Application no. 56185/07, judgement 21 June 2011 final 21/09/2011. Available at http://hudoc.

echr.coe.int/sites/eng/pages/search.aspx?i=001-105293. Amviolation of the substantive and pro-

81

cedural aspects of Art. 3, but was not awarded compensation since the claim was not placed.

82 Application no. 49268/10, judgement 6 November 2012, final 06 02, 2013, available at http://
hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-114247. In addition to poor accommoda-
tion conditions, his further complaint was the inadequacy of contact with the family. Regarding
the accommodation conditions Court found the violations of Art. 3 and ordered the payment of
5,000 Euros for non-pecuniary damage and 1,000 costs.

83 Application no. 8067/12, judgment 4 December 2014, final 04 032015, available at heep://
hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-148284. The Court found violations of Art.
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things, complained about the inadequate conditions of accommodation in prison
in Pula.

In all these cases the Court found a violation of rights guaranteed by the
Convention. Given thattwo-thirdsofallcomplaintsreferred tobadaccommodation
conditions (six out of nine, on prisons/penitentiary in Lepoglava, Gospi¢, Pozega,
Pula, Zagreb), which the court cosidered as a degrading treatment, we can say
that the poor accommodation conditions already form a standard violation of
the ECHR. Of other reasons, we can mention failure to provide adequate health
care and complaints regarding prison officers conduct, which also amounted to
degrading treatment. Amount paid by the Republic of Croatia only after these
verdicts is in total 45 000 Euros (57 000 if we count the Benzan case) for non-
pecuniary damage and 12 175 Euros for costs and expenses.

From this overview it is clear that decent accommodation conditions, as the
basis of proper treatment of prisoners, have not remained mere proclamations in
the provisions of international instruments dealing with the rights of prisoners,
but are also confirmed in the case law of the ECtHR. This is a form of degrading
treatment, which has been recognized also in other countries. In this context,
Croatia has the place for improvement: increase in prison capacity is possible,
as well as moderations in the field of alternative sanctions and modification of
execution of prison sentences. We emphasize that the new CC introduced the
possibility of execution of this sentence at home, if it is not longer than one year.
This option is the standard of prison execution in some European countries,
while in Croatia there are still no significant analyses on this topic or the real
possibilities of the implementation of this positive legal solution.

6. CONCLUDING REMARKS

The purpose of this paper was to present the prison sentence regulation in
Croatian criminal law. In this regard, significant changes have been adopted in
the new CC to improve the overall sanction system and to harmonize it with
adopted international documents. Also, the changes in the field of culpability
have had influence on mentioned changes. Frequent critics regarding deprivation
of liberty were particularly directed to short-term imprisonment. Therefore,
the ideas of stronger approach to alternative sanctions and modification of

3, and due to that violation, along with others, imposed compensation of 10,000 Euros for non-
pecuniary damage and 4 125, 68 euros for costs.
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imprisonment execution were accepted. In this respect, the option to replace
short-term prison sentences with community service is important. Accordingly,
the number of imposed suitable substitution is increasing. However, the prison
sentence is still the most important state response to serious crimes. This is
especially obvious when serious criminal offenses are committed in concurrence.
Then the Court has the possibility, under the new arrangement, to impose a
long-term imprisonment up to fifty years. Anticipated application of this
possibility is for offenders who commit serious crimes relatively young and the
circumstances relevant to sentencing make it justifiable to impose this sanction.
The modernization of criminal executive law was made with Execution of Prison
Sentence Act, which foresees two forms of prisoner’s right protection: by the
executive power, that performs supervision on prisoner’s treatment legality and
by judiciary, authorized to examine international and European standards in
terms of protecting their rights. In the context of European standards, a special
reference was made to judgments of the European Court of Human Rights.
Croatia was repeatedly convicted for violation of Art. 3 of European Convention
of Human Rights. Two-thirds of analyzed judgment contained a complaint
about inappropriate accommodation conditions in prisons, which the court has
recognized as a form of degrading treatment. We can conclude that progress
in this field is a challenge and should be considered as improvement on three
fields: slight increase of prison capacity, moderation of alternative sanctions and

modification of prison execution in future.
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ABSTRACT

Judicial activism is observed in the activity of courts around the world. A sharp
increase in judicial rights is observed in all societies organized in the form of
democratic states of law. The article focuses on these interpretations of the Polish
Constitutional Tribunal, which seem to be the most representative for the description
of the title phenomenon. Discussions about the issue of judicial activism that are on-
going in the Polish legal theory, particularly focus on the issue of the interpretation by
the Constitutional Tribunal of the principle of the democratic state of law expressed
currently in Article 2 of the Constitution of 1997. Exceptional multiplicity of so-called
detailed rules “discovered” by the CT in a concise clause of the “democratic state of
law” has resulted in a broad discussion on the admissibility of such an interpretation
and questions about their normative function. The analysis of decisions of the Polish
Constitutional Tribunal concerning the interpretation of constitutional principles
gives a picture of the body which is often forced to choose between different alternative
possibilities of interpretation of a particular provision, in other words, to pursue the
best decision from some point of view. The article presents the statements of the
Tribunal together with the comments of representatives of the constitutional law and
legal theory, the most typical ones from the point of view of the issues discussed in
the article.
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1. INTRODUCTORY REMARKS

Judicial activism as the theme of theoretical and legal considerations present

in the Polish legal doctrine is a continuation of previous discussions on the issue
of creative interpretation of the law. These discussions focused on the question
of the admissibility of the non-linguistic directives of interpretation in judicial
decisions. While analysing the problem of active or passive attitudes of judges,
the advantages and disadvantages of argumentative or syllogistic models of law
enforcement are compared in particular. Also it is resolved what can be the basis
for jurisdiction - all the rules and facts which allow to make the right decision, or

just specifically and explicite expressed norms.

These phenomena are in fact a manifestation of the same trend, a changing
role of law enforcement organs, including the courts, especially the constitutional
ones. In modern, pluralistic and marked by complex problems societies they are
no longer only nul pouvoir, and the judges are not only the “mouths of law”. They
have become an influential force known as the “third house of parliament”.

This tendency is observed in the activity of courts around the world®. A sharp
increase in judicial rights is observed in all societies organized in the form of
democratic states of law. Consequently, the role of statutory law in the current
legal system is being proportionally reduced®. In the U.S. the theory of the so-
called dynamic interpretation is gaining popularity. It assumes an active role of
interpretation in conducting social policy. Its proponents seek to shift the decision-
making centre from the legislature to the courts, believing that the interpretation
of the law is the means by which the interpreter can overcome legislative inertia
and boost the legal system*. The German Federal Constitutional Court’s decisions
are particularly clear and well researched® and the Polish Constitutional Tribunal

bears a number of similarities with it. The French Constitutional Council acts

An overview of the varying degree of activism of the courts in selected countries is presented in the
book B. Banaszaka i M. Bernaczyka, Aktywizm sedziowski we wspdtezesnym paristwie demokratycz-
nym, Warszawa 2012,

B. Riithers, Grundlagen des demokratischen Rechisstaates: Begriff, Ursprung, Entwicklung (Podstawy
demokratycznego paristwa prawa: pojecie, geneza, rozwdj), [w:] Kultura i prawo. Podstawy jednosci
europejskiej, Lublin 1999, s. 77.

B. Brzeziniski, Wspdlezesne amerykatiskie teorie wykladni prawa, PiP 2006, nr 7, s. 35-38.

See e. g. Th. Whirtenberger, Zur Legitimitit des Varfassungsrichterrechss, [w:] Hiiter der Verfassung
oder Lenker der Politik ?, B. Guggenberger, Th. Wiirtenberger, Baden—Baden, 1998, s. 57-80.; E.
Morawska, Klauzula paristwa prawnego w Konstytucji RP na tle orzecznictwa Trybunatu Konsty-
tucyjnego, Toruri 2003 s. 55 i n. and German literature cited there.
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similarly. As a part of reviewing the constitutionality of law it finds a number of
“principles recognized by the law of the Republic” and “principles particularly
necessary in our times”® not included explicitly in the text of the Constitution.
Other examples include the actions of the Supreme Court of South Africa for
reconciliation between black and white residents of the country, Canada, where
the Supreme Court is trying to reconcile Francophones and Anglophones or
Hungarian Court bringing to life the idea of the “invisible constitution™. This
also applies to the European Union whose legal system to a significant extent is
determined by the law of the EU Court of Justice. Therefore, the question about
the legitimacy of the constitutional judiciary in ademocratic state of law arises, and
especially how to reconcile its “expansion” with the principle of the separation of
powers®. The issue of judicial activism often opens the discussion on the political
involvement of judges and the attempts to boost their own social and political
visions. This article focuses on these interpretations of the Polish Constitutional
Tribunal, which seem to be the most representative for the description of the title
phenomenon. Discussions about the issue of judicial activism that are on-going
in the Polish legal theory, particularly focus on the issue of the interpretation
by the Constitutional Tribunal of the principle of the democratic state of law
expressed currently in Article 2 of the Constitution of 1997. The following are
the statements of the Tribunal together with the comments of representatives of
the constitutional law and legal theory, the most typical ones from the point of
view of the issues discussed in the article.

2. THE INTERPRETATION OF THE PRINCIPLE OF THE DEMOCRATIC
STATE OF LAW

Since its appearing in constitutional provisions in 1989, this principle, to a
degree incomparable to any other, has been a subject of an undoubtedly creative
interpretation. Exceptional multiplicity of so-called detailed rules “discovered”

Compare: A. Sulikowski, Tworzenie prawa przez sady konstytucyjne i jego demokratycznos¢, PiP
2005, nr 8, s. 21.

L. Morawski, Gléwne problemy wspotczesnej filozofii prawa. Prawo w toku przemian, Warszawa
2003, s. 286. On the subject of active approach of constitutional courts in Central and Eastern
Europe see A. Ludwikowska, Sadownictwo konstytucyjne w Europie Srodkowo—\Vschodniej w
okresie przeksztatcert demokratycznych. Studium Poréwnaweze, Torud 1997, s. 177-182.

See L. Morawski, Zasada trdjpodziatu wladzy. Trybunat Konstytucyjny i aktywizm sedziowski, Prze-
glad Sejmowy 4 (93)/2009; M. Granat, Problem legitymacji sadownictwa konstytucyjnego w de-
mokratycznym paristwa prawa, [w:] Polska lat 90-tych. Przemiany paristwa i prawa, tom 1, Lublin

1999, s. 310.
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by the CT in a concise clause of the democratic state of law” has resulted in a
broad discussion on the admissibility of such an interpretation and questions
about their normative function. These are both substantive rules concerning
constitutional rights and freedoms (the right to life, the right to privacy, the right
to protection of the dignity, the right to justice, the individual’s right to protection
of personal data) and the so-called formal rules (the principle of proportionality,
the prohibition on retroactive operation of law, an order to maintain the
appropriate application period (vacatio legis), respect for justly acquired rights,
specificity of legal provisions, the protection of the so-called ‘interests in the
course’, the prohibition of changes in tax law during the fiscal year and others).
Due to the constitutional amendments of 1997 for expressing explicite in the text
of the Constitution a number of these principles (especially those of a substantive
nature), the wording of the state of law is no longer the basis for their deriving
from the constitution. On the other hand, according to a clear declaration of the
CT, it is open and it is still considered very broadly: “A multiplicity of content
that makes up the essence of the “democratic state of law “ is not specifically
stated in particular constitutional provisions. Still so this content can and should
be drawn from the Article 2 of the Constitution. Wherever there is no specific
constitutional norm or there is the need to harmonize the various standards, the
principle of the democratic state of law may be the starting point for reviewing

the constitutionality of a clause.

Firstly, it should be noted that the Polish Constitutional Court is not willing
to admit that its adjudication is marked by activism. According to the consistently
presented position by the CT on its interpretation “[...] nothing is removed nor
added to the system of legal norms, but only affirmed what the content of those
norms is. Thus one can talk about the “declaratory” and not legislative character
of interpretations by the Constitutional Court.” This position is justified by
referring to the classic priciple of separation of powers and court’s place in the

political system. This is a very brief explanation'®.

One way to justify a wide range of content found by the CT in the principle
of the state of law is a reference to the so-called technique of reasoning “from a
norm about a norm.” The principle is presented as a collective one consisting of

specific rules seen as directives; in other words, it is a collective expression of a

9 Resolution from 07.03.1995 r., W 9/94.

10 T Gizbert-Studnicki, Teoria wykladni Trybunatu Konstytucyjnego, [w:] Wipdtezesne prawo i prawo-

znawstwo, Torun 1998, s. 77.
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number of principles, each of which may be an intrinsic basis for the assessment
of constitutionality''. According to the definition of constitutional principles
approved by the CT, they are not only constitutional standards expressed expressis
verbis in the text of the Constitution, but also norms “implied” by its content'?. The
CT uses so-called two-step inferential reasoning, which means that it “derives” a
general principle from the state of law and then “deduces” next principles from it.
And thus the principle of the state of law implies the principle of the protection
of confidence and the latter implies the specific rules mentioned above.

In accordance with a settled statement of the Court, while assessing the
constitutionality of legal provisions the Court considers not only their
conformity to the literal wording of the norm which is reviewed. It also takes
into account the view of the doctrine and jurisprudence and must take into
account “the full constitutional context of the issues which are being resolved.”
This is the so called acquis constitutionnel or “set of rules and the consequences
resulting from them, expressed not only explicitly in the content of provisions,
but also from the interpretation of the Constitution.””® The process of deriving
the contents of the acquis and the way of its justification is the main source of
controversy. Critics of the approach presented by the CT ask about the theoretical
justification for the interpretation techniques used by the Court. They point out
that it leads to turning the principle of the state of law into a “bottomless bag”,

“pseudolegitimacy” or “a passkey opening all the doors.”"*

The Court itself in its jurisprudence does not specify which reasoning is
used. It merely states in general terms that a specific rule “is derived from”, “is
deduced-on” or “is the result of” norms from Article 2 of the Constitution. This
reasoning is well established in the jurisprudence of the Constitutional Tribunal
and accepted by the representatives of the dogma of constitutional law. It is
understood that particular rules of a state of law are simply the consequence of
adopting a doctrinal concept of the state and there is no question of establishing

1 For details see E. Morawska, Klauzula paristwa..., s. 201 i n.

12 Already in case from 05.11.1986 r., U 5/86.

13 Case from 20.11.2002 1., K 41/02.

14 More on this subject see E. Morawska, Klauzula paristwa ..., s. 207-208. The author writes about

a similar criticism in Germany directed against the Federal Constitutional Court, op. ciz., s. 91. In
relation to the Hungarian Constitutional Tribunal one can meet opinions about its “joyful crea-
tion”. Zob. réwniez A. Sajo, Jak rzqdy prawa zabily wegierskq reforme systemu opieki spotecznej”, East
European Constitutional Review, 1997.
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rules by Court while defining them". This argument is a consequence of the CT
positivist position and continuously emphasized relationship that exists between
the principles derived from Article 2 of the Constitution and its text.

A number of complaints against such an attitude, both from the position
of legal anti-positivism and legal positivism, can be found. Firstly, according
to the supporters of the former, the basis for the detailed provisions of a state
of law must be sought not in the norm telling about the state of law, but in
unwritten principles of equity and justice'®.A similar approach applies to natural
law, according to which the law-making judgments of constitutional courts are
a reflection of the fact that they are dealing with not one, but two constitutions.
In addition to “statutory law which is limited in its content” there is a “complete
constitution — a normative constitution of a state (a kind of “spirit” of the
system), which is cognizable for the constitutional judges. If a written constitution
remains silent on the matter, the judges not being able to evade the question of
the constitutionality of the act under examination decided on the basis of norms
of complete constitution (absolutely binding).”"”

When it comes to the positivist conception of interpretation, first of all it must
be noted that the findings of this trend in jurisprudence have undergone very
far-reaching modifications. Not only did the so-called “soft” positivism appear
but also a thesis that since its advocates had neglected its basic assumptions, it is
essentially “dead”®. The Tribunal’s claim that in its interpretation the Tribunal
only “states what is the content of the norm” could be maintained only on the
basis of a hard version of positivism, represented by ]. Austin'®. However, the
most important proponents of positivism today withdrew from the claim that

15 Compare e. g. K. Dziatocha, W. Gromski, Niepozytywistyczna koncepcja paristwa prawnego a Trybu-
nat Konstytucyjny, PiP 1995, nr 3, s. 4-16; podobnie S. Wronkowska, Klauzula paristwa prawnego,
[w:] Podstawowe problemy stosowania Konstytucji Rzecgypospolitej Polskiej. Raport wstgpny, Warszawa
2004, s. 11-28.

16

Zob. L. Morawski, Spdr o pojecie prawnego, PiP 1994, nr 4, s. 3—12.. Zob. M. Smolak, Uzasadnia-

nie sqdowe jako argumentacja z moralnosci politycznej, Krakéw 2003, s. 194.

17" Por., J. C. Douence, B. Faure, Y a-t-il deux constitutions?, RFDA 2000, s. 746 i n. za A. Sulikowski,
op. cit., s. 30.

18 Zob. L. Morawski, Pozytywizm ,twardy”, pozytywizm ,mickki” i pozytywizm ,martwy’, lus et Lex,

1/2003, s. 321-345; T. Pietrzykowski, ,,Migkki” pozytywizm i spor o regule uznania [w:] Studia z

filozofii prawa, red. J. Stelmach, Krakéw 2001, s. 97 i n.

The theory, according to which the interpreter only reconstructs the content of existing rules, was

defended in a book published in 1832, 7he Province of Jurisprudence Determined. Por. L. Moraw-

ski, Pozytywizm ,twardy”..., s. 334

19
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the law is a complete system and application of the law is merely a deduction of
consequences of legal norms and thus accepted the phenomenon of its creative
interpretation. L.A. Hart said about open texture of law, and therefore about
semantic openness and indefinite character of concepts which construct legal
system, and admitted that a criterion of interpretation may be a source of legal
norms®. R. Dworkin considers law as a “fact of interpretation”, which only in the
process of its application becomes a subject to an appropriate elaboration. The
task of judges and legal theory is to search for the best understanding of the law in
the context of cultural norms and values®'. J. Raz accepts, in a situation of social
need, innovative interpretation by judges, which consequently leads to changes
in the understanding of the original text of the Constitution®”. These statements,
regardless of the differences among the authors on particular issues, are clearly
challenging the characteristic positivist conception of written law, according to
which the concept of law is identical in all existing legal texts.

The purpose of the interpretation of the law is to define the meaning of
certain provisions or their extracts in accordance with the system of directives
adopted in jurisprudence and doctrine. The CT writes that a legal interpreter
in a state of law must always take into account the linguistic (literal) meaning
of a legal text above all*. To exceed the linguistic meaning “strong axiological
justification referring primarily to constitutional values® is necessary?*. Declaring
such a position is associated with the belief of the Tribunal that it is the linguistic
(grammatical) method of interpreting that mostly guarantees the derivative nature
of interpretation. Demonstrating an attitude based on the traditional perception
of the role of courts in the system of separation of powers the CT aims to refute
any upward accusations against lawmaking. Note, however, that the assessment
of whether, in a particular case, there was a “strong axiological justification “
belongs to the CT. Unlike other Polish courts it is CT that relatively often resigns
from the literal interpretation®.

20 7ob. L. A. Hart, Pojecie prawa, Warszawa 1998, s. 171 i n.

2L R, Dworkin, Imperium prawa, Wolters Kluwer 2006, s. 33-35.

22 A Sulikowski, op. cit., s. 31. The author refers to J. Goldsworthy, Raz on constitutional interpreta-
tion, Law and Philosophy nr 22, 2003.

Compare case from 28.06.2000 r., K 25/99. L. Morawski notes that in jurisprudence the prior-
ity is regarded as “almost a basic condition for the functioning of law in the state of law “,Idem,

23

Wykladnia w orzecznictwie sqdéw. Komentarz, Torun 2002, s. 20.
2K 25/99.
25 B. Banaszak, M. Bernaczyk, Aktywizm ..., s. 256.
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Due to adistinctive interpretation of the principle of the state of law accusations
of inconsistent switching from the linguistic context to non-linguistic rules®, or
the lack of a coherent theory of interpretation” are directed against the CT.
Derivation of a broad set of detailed principles from the principle of the state of
law was in fact possible by frequent use of the system and functional directives.
The use of various methods of interpretation, in view of the very strong axiological
entanglement of a term: state of law, can lead straight to the conclusion that
the choices made by the CT are not of legal nature, but they are justified e.g.
politically or ideologically. Without going deeper into this subject it can only be
noted that there are controversial decisions from this point of view in discussed
jurisprudence. As an example we can cite a judgement, widely commented in
the legal doctrine, finding the liberalization of abortion law unconstitutional.
The CT was in favour of the protection of life from the moment of conception,
and therefore deeply interfered in personal freedom of pregnant women, denying
them the right to abortion, even — as the contested provisions provided- in
certain exceptional situations. The CT referred among others to the principle of
a state of law and the Articles 38 of the Constitution of 1997, which provides
for the legal protection of everyone’s life. The criticism of a doctrine resulted
especially from the fact that the CT de facto objected to the clearly expressed will
of the Parliament, and took a position contrary to the opinion of the majority of
citizens reflected in the constitutional referendum. During the proceedings the
Constitutional Commission clearly and unequivocally rejected the proposals of
the protection of human life from the moment of conception. On the grounds of
the judgment it is also clear that the CT adopts the competence of the legislator
naming directly which values “higher” than others “should” be protected by law,
which is close to the legal moralism and paternalism, which involves imposing
various prohibitions for the good of the community. The CT was not able (or
willing) to distance itself from general political, philosophical, or medical aspects.
The fact that it chose not to postpone the resolution of the case until the entry
into force of the Constitution of 1997, which created a clearer normative basis

for the interpretations, confirms it. Relying on the principle of a state of law, it

26 Compare A Kozak, Rodzaje wyktadni prawa w uchwatach Trybunatu Konstytucyjnego, Acta Univer-

sitatis Wratislaviensis, Wroctaw 1997, s. 66.

27 Compare T. Gizbert-Studnicki, Teoria wyktadni..., s. 75.
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ignored in fact one of the most important aspects expressed in the principle in

dubio pro libertate™.

The existence of a number of difficulties in setting a precise line between
interpreting the law and making it* results in the formulation of different, but
imperfect, proposals of solving this problem. We should agree with one of the
authors that a criterion of the purpose of resolution seems to be relatively useful.
According to it, an interpreter should first of all determine the importance of the
provision even with “new, just created interpretative activities, not used so far in
the legal proceedings.”® However, if the judge is focused on the implementation
of some social objectives and does so with the help of an “ instrument created
ad hoc and does not justify its use with the existing law, or by treating the
justification as a camouflage for the motives of his actions (first decision, then

the construction of argument) [...]>"”

it is a lawmaking interpretation. Among
the decisions of the Polish Constitutional Court one will find examples in which
the judges seem to push a specific vision of social order, e.g. the above-mentioned
decision on the abortion law. The criticism of the law doctrine resulted from
variable approach to the principle lex retro non agit, once as material criterion
and later as formal one. It has been written that the Tribunal is “as gentle as a
lamb,” when it comes to violations of political and civil freedoms, but “dangerous
as a lion” when it protects pensioners against “parsimony of a socialist People’s
Government, poorly - in the opinion of the CT - pursuing the idea of social
justice. It would be difficult, however, to determine if the Polish Constitutional
Tribunal is guided by the idea of implementation of a single guiding social
purpose. Different targets appear to be constitutionally protected values, which
the Tribunal often has to choose from. The application of the criterion presented
here also, unfortunately, does not uniquely determine what the nature of the
Tribunal’s decision interpreting the state of law clause is; especially when assessed

against much activisticly oriented courts in other countries, such as the Supreme

28 SeeW. Lang, Glosa do orzeczenia Trybunatu Konstytucyjnego z dnia 28 maja 1997 r., (sygn. Akr K.

26/96), Przeglad Sejmowy 6 (23)/97, 5. 171.
2 What is more, according to R. Sarkowicz, it cannot be resolved by classification which judgments
are, and which are not creative, you can only determine the degree of their creative nature. Accord-
ing to him, this distinction is contractual in nature, as it depends on the reference point, which
may be the linguistic meaning of the text or the linguistic context along with the non-linguistic
one. Por. idem, Uwagi o wspdlczesnej interpretacji prawniczej, [w:] Polska kultura prawna a proces
integracji europejskiej, pod. red. S. Wronkowskiej, Krakéw 2005, s. 26.
300 A Sulikowski, op. cit., s. 29.

3 Ibidem, s. 29.
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Court of South Africa. The court openly and consistently implements the state’s
policy goal, which is national reconciliation overcoming the social divisions of
the apartheid period. Without a doubt, the reasoning from a norm about a norm
can be criticized as a process that each time involves equipping the concept of the
state of law in certain values, only to interpret these values later on*.

The second way to deny the allegations of the lawmaking decisions while
interpreting the principle of the state of law is to point out that Article 2 of
the Constitution contains a general clause, and therefore the construction of a
general nature, whose essential feature is opening of the legal system for certain
values, making it flexible and more open for decisions®. In case of general
clauses some bases for judges discretionary decisions appear naturally. Their
open nature makes it reasonable to search for meaning of a clause by reference
to different than linguistic interpretation methods. The authority applying the
law can denote the content of a general clause applying both positive law and
the system of extra-legal evaluations, standards and rules. The legalistic style of
interpretative decisions, dominating in jurisprudence, which is characterized
by professionalism and the formulation of legal justifications in legal jargon,
disappears in case of evaluative clauses and terms to be replaced by substancialist
style, thus referring to ethical and economic reasons or principles of rationality™.

In its jurisprudence the Tribunal stated the criteria for lawful use of clauses,
thus allowing to avoid law-making decisions and the danger of the maximum
predictability of the decision to be taken on the basis of the provision. Violation
of these requirements appears in three situations: evidence for understanding the
general clause is not only objective but also subjective in its nature; the content of
a clause does not create sufficient guarantees that its interpretation will be uniform
and clear so as to provide the possibility to predict a particular outcome; the
lawmaking powers for the courts can be derived from the wording of the clause®.

32 ], Nowacki criticized it most forcefully arguing that the reasoning applied by the Tribunal is “to-

tally unacceptable”, and that from the principle of the state of law “applying any understanding
of the implication, results nothing: neither that the provisions of the so-called retroactive applica-
tion can be established, or that they should be established [ ...].” J. Nowacki, Rzqdy prawa. Dwa
problemy, Katowice 1995, s. 109.

B Seee. g. cases from 15.09.1998 r., K 10/98, 03.10.2001 r., K 27/01 on the references to “well-
established doctrine,” and from 17.10.2000, SK 5/99 on reference to jurisprudence.

3 M. Zirk-Sadowski, Whktadnia i rozumienie prawa w Polsce po akcesji do Unii Europejskicj, [w:]

Polska kultura. .., s. 95.

35 Compare cases from 17.10.2000 r., SK 5/99 and 11.05.2004 r., K 4/03.
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An attempt to define precisely the scope of interpretation, which is acceptable
in the application of the clause, is another declaration of a legalistic and passive
position by the CT. The literature, however, underlines the fact that no clause
(regardless of how “accurately” it is specified) cannot guarantee such consistency
and accuracy of interpretation as described by the CT. It results not only from the

linguistic reasons, but primarily from “axiological involvement.”*

The analysis of the ways how the CT justified numerous interpretations of
the clause of the state of law presented above leads to the following conclusion:
no matter if it is justified on the grounds of its complexity (it consists of detailed
rules conceived as directives) or of being a general clause, it is not a perfect
justification and various controversies may arise. Both presented methods of
reasoning lead in fact to challenging the textual concept of law. The concept
of law in the jurisprudence of the Constitutional Tribunal, regardless of its
declaration, is not identical to generally existing legal texts. On the one hand,
we have to deal with non-conclusive rules of interpretation in law, in particular
the functional interpretation and analogii iuris. On the other hand, the Tribunal
considers referring to acquis constitutionnel as natural.

Some representatives of the law in Poland point out that the CT should
abandon the use of spurious arguments (about reasoning or a norm resulting
from norms) and ofhicially acknowledge that its interpretation must sometimes be
creative. In case of the state of law principle it is not only acceptable in view of the
existence of such a concept in the doctrine of law but it is also natural, especially
due to the broad axiological context of this principle and imperfection of linguistic
interpretation. Finally, this is the consequence of the fact that cannot be challenged
that modern law is a series of directives of non-linguistic character, even if they were
not expressed directly by the legislature. It is therefore absolutely false conviction
of the CT that the methods of interpretation it uses do not add anything to the
system of legal norms and only state what is their content. Representatives of the
legal doctrine presenting different views on the evaluation of the actions of the CT
agree that, “the fact that the interpretation made by the Tribunal is (or sometimes is)
“creative” rather than declaratory does not determine yet the fact that the Tribunal
makes law”¥ and “the ban on law-making interpretation does not contradict the

36 Compare L. Leszezyniski, Glosa do wyroku Trybunatu Konstytucyjnego z dnia 17 pazdziernika 2000

(sygn. Akt SK/5/99), Przeglad Sejmowy 3 (44) / 2001, s. 69.
T. Gizbert-Studnicki, Teoria wykladni..., s. 83. This article argues with the position presented by
L. Morawski in Precedens a wyktadnia, PiP 1996, nr 10, s. 6 i n.

37
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fact that the law, in exceptional circumstances, tolerates creative interpretation or
at least allows to withdraw from the literal meaning of the provision.”*® Consistent
declaration of this position by the Court can be only explained by the fear of the
judges of even more criticism in case of adopting the role of the “third chamber”.
This method of legitimisation of abstract control provided by constitutional courts,
calls into question the reasons for maintaining the current composition of the court

composed exclusively of lawyers™.

3. ARGUMENTATIVE ACTIVISM

Complexity is the characteristic feature of the majority of cases handled
recently by higher courts. The elaborate nature of the processes of law enforcement
has a direct and natural impact on the choice of a argumentative model in such
situations and actually abandoning a purely syllogistic one. The analysis of
decisions of the Polish Constitutional Tribunal concerning the interpretation of
constitutional principles gives a picture of the body which is often forced to
choose between different alternative possibilities of interpretation of a particular

provision, in other words, to pursue the best decision from some point of view.

The argumentative nature of the application of law in case of legal principles
was highlighted by R. Dworkin in his well-known concept to distinguish the
norms-rules from the norms-principles. According to this article, non-definitive
nature of norms-principles is essential®’. In case of competing principles, the
authority applying the law uses the so-called weighing, trying to use any of them
to the greatest possible extent. The priority of a particular principle is determined
by evaluation of its relevance to the outcome of the case. R. Dworkin emphasizes
that there is no accurate method of measuring the importance of principles,
therefore, decisions concerning them may be the subject of controversy*'.

In case of jurisprudence of the Polish Constitutional Court a discursive style
of interpretation is said to dominate. Referring to the arguments of the applicant

38 L. Morawski, Wykladnia w..., s. 21.

3 W. Sadurski, Prawo praed sadem. Studium sqdownictwa konstytucyjnego w postkomunistycznych parn-
stwach Europy Srodkowej i Wschodniej, Wydawnictwo Sejmowe 2008, s. 70. The author says in this
context about the representative role of constitutional court, as a body, whose activity connected
with current complex matters is not so much connected with the exegesis of legal concepts but
rather with making basic choices in the area of values.
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R. Dworkin, Biorge prawa powaznie, Warszawa 1998, s. 56 i n.
4 Ibidem, s. 64.
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and the other parties of the proceedings, the CT presents its decision which
balances the arguments pro and contra®. This attitude, when accompanied by
using the so-called extra-legal arguments, is defined as argumentative activism. It
is not, however, a situation in which legal regulations refer to such criteria, but
seeking support in such arguments is initiated by a judge. It results from judge’s
belief that “only in the light of these arguments it is possible to determine which
solution of a problem or decision is the best.”** According to the activist ideology
a judge takes responsibility for the consequences of their decisions to be not only
lawful but the best in terms of complex functions of the law.

When it comes to activism of the Polish Constitutional Court, it can be called
a weak variation. Judges of the Tribunal refrain from open formulation of new
rules, even if the legal provisions manifestly violate the elementary demands for
justice and rationality.

Firstly, the CT invariably declares that the starting point for reviewing the
constitutionality of the law is the assumption of rationality of the legislator
and the presumption of conformity of laws with the Constitution. There is
a certain legal fiction that requires to assume that all actions are the result of
legislators’ “in-depth consideration of the issue and a mature decision rationally
justified”, which, in turn, suggests that “the law is well-grounded in rationalism
beforehand*.” The presumption of constitutionality is reversible in all those
cases when the legislator abandons some general rules of construction of the
legal system. The Tribunal also states in general terms that the intervention is
justified when the legislator drastically violates the rules of rationality, even if that
legislation meets all the formal eligibility criteria®.

Secondly, the CT presents reviewing the constitutionality of the law as only
limited to supervising the compliance of the legal norms of lower rank to those
considered superior, while the criterion of purpose and accuracy is not within its
scope. In particular, complex cases, examples of which are presented below, it is
difficult sometimes to assess the rationality of a regulation without reference to
these criteria; these concepts are partially overlapping. The CT after all admits to
relatively wide use of functional interpretation (and its special variation, teleological

2 M. Zirk-Sadowski, Wyktadnia i ..., s. 95.

81 Morawski, Gldwne problemy ...., s. 296.

#  geee g. case from 17.05.2005 ., P 6/04.

45 Compare e. g. case from 22.06.1999 r., K 5/99 i P 6/04.
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interpretation), whose complex context requires to take into account all the facts
affecting the understanding of the text, including the objectives of the law*.

Thirdly, no matter how broadly the Tribunal interprets the principle of
the state of law, presenting indications used for it, the CT definitely tries to
identify their “roots” in the written law. Yet identifying the whole set of specific
rules of the state of law not written in the text of the Constitution or anywhere
else and justifying a number of exceptions to them, was only possible when
referring to extra-legal criteria. The complex nature of general principle and
frequent occurrence of competing detailed principles in a natural way compel
the Court to manoeuvre between all sorts of arguments for a more convincing
justification of their decisions. With regard to the technique of weighing
conflicting constitutional values there are opinions according to which it changes
the “constitutional discourse into a general discussion on the legitimacy of the
authorities’ actions” and thus places the court in the explicitly legislative role”.

Let us, therefore, analyse selected decisions of the Constitutional Court
concerning the principle of the state of law, where there is an element of
activity in the above-mentioned meaning. This body is quite often forced to
seek the opinion of the relevant ministers about the financial consequences
of any decision and take into account the fact that a balanced budget is very
important constitutional value. Economic reforms must be implemented within
the possibility of the state budget. Balanced budget secures state’s ability to act
and to perform a variety of tasks®. The CT is willing to treat as irrational (and
therefore unconstitutional) these legislator’s actions that even as issued in the
name of protecting the principle of acquired rights to salary adjustments® and
the protection of confidence of workers of specific industry in the state and its

laws®’, can lead to an imbalance of state finances®'.

46 K25/99.

7w Sadurski, Prawo przed. .., s. 149.
8 Case from 04.12.2000 r., K 9/00.
49 Case from 17.11.2003 r., K 32/02.
50 Case from 07.12.1999 r., K 6/99

51 According to the Tribunal, balancing the budget comes before the requirement, resulting from the
clause of the state of law, to reflect the financial obligations imposed on the state in the budget act.
The CT does not explain fully enough by what criteria it used to decide on the order of preference
but it writes, in a typical way, that in reference to two opposing values there is an “obligation to
reconcile them harmoniously, with the focus, however, on the former.” See case from 26.11.2001

r., K 2/00.
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Consideration for economic criterion has become a standard for assessing the
constitutionality of rules by the Tribunal and it means that each time the CT
is looking for such a decision, which will not only be lawful but also the most
rational from the point of view of that criterion®. The CT shall often function as
if the last resort (as the third chamber of the parliament) which is able to correct
the absurd decision of the parliament, which - from the point of view of the

quality of law - is certainly a positive aspect of its active role.

In a number of decisions it is apparent that the CT tries to present their
decisions as right or fair in terms of certain values that are important to society.
Assessing the regulation, the Tribunal refers to the axiology of democratic
changes, constitutional system of values or the system of assessment resulting
from legislation of the 1990s. The latter, for example, is the justification for
excluding from payment for current work in the civil service, as on this occasion
one should not pay for “activities to strengthen the political basis of the previous
system, opposing (i.e. from the axiological point of view) the democratic state of

law.>”

Axiological criterion, however, usually only supports reasoning of the
Tribunal based on the written law. This positivist approach of accepting only
rules, principles and values directly expressed as the self-contained source of law
is illustrated by the following extract from the decision: “ Omitting systemic
solutions the legal norms refer to standards, rules and principles which by the
single fact of referring to, do not become legal norms. However, obeying them
may be the duty of the recipient of legal norms. In this way, the law not only
plays the role of an immediate regulator of economic relations but also can be

means of communication with other regulators.””

There are few interpretations in which the Tribunal openly presents an
activist approach and admits that there may be values “relevant to legal system,
even if they are not [...]expressed directly and expressis verbis in the text of the

constitutional provisions.”>”

52 See I. Wrblewska, Kryterium ekonomiczne w rozstraygnigciach Trybunatu Konstytucyjnego, Eduka-
¢ja Prawnicza 03/2008.

53 See case from 28.04.1999 ., K 3/99.

%K 6/99.

55 Case from 17.11.2003 r., K 32/02.
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It is hard to find Tribunal’s constraint in situations when the CT states that “the
claim of unconstitutionality may concern both issues that the legislator regulated in
the act and the ones that were omitted in this act, but according to the constitution
should have been regulated,”® which de facto could be interpreted as adopting the
powers of “positive legislator”. This raises a separate question whether the absence
of such a regulation is the actual loophole in a particular case or we consider it
as intended by the legislator. In that case it would be a seeming loophole, purely
evaluative (axiological loophole). The distinction between the two situations
requires the knowledge of positive law as well as axiological preferences and desired
objectives that the legislator set”. Personally, I believe that if the Tribunal, on
the basis of a thorough and balanced analysis of both criteria, concludes that the
legislator committed an obvious mistake which cannot be justified by reference to
these criteria, omitting in the regulation a sphere of social relations (and even more
if it was a result of incomprehensible omission in the new regulation of an issue
previously regulated), the Tribunal has the right to question the constitutionality of

the regulation regarding this omission.

However, in the case cited above, there are doubts as to the validity of this
argumentation. The CT citing among others the principle of the protection of
acquired rights (actually legitimate expectation), questioned the amendment to the
Cooperative Law of 1990, depriving the agricultural cooperatives of the privileges of
the purchasing the land from the State Land Fund. If we consider that the purpose
of the legislator was to eliminate from the legal system a privileged purchase of
property, the Tribunal has no jurisdiction to undermine this position and to restore
this privilege. Noteworthy is the fact that this practice is contrary to disapproval
towards preserving the privileges of the previous period for the so-called public
property, consistently presented by the CT*®. The analysed verdict can also be read as
an example of adopting additional powers by the Tribunal. It recognizes the fact that
the challenged provision is unconstitutional, but only if it relates to a cooperative
“for which - violating the regulations concerning deadlines for administrative cases -
a decision was not issued.” Constitutional control within the model adopted in our
country shall be of general and abstract character and cannot be used to deal with
the consequences of the law infringements occurring during its application®.

56 Case from 24.10.2000 r., SK 7/00. Earlier similary in a case from 03.12.1996 r., K 25/95

57 Por. L. Morawski, Wykladnia w ..., s. 191 in.

8 See a dissent of Lewaszkiewicz-Petrykowska In case SK 7/00 .

9 Ibidem.
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In conclusion, the above-cited examples of decisions show that the active
approach, as defined above, appears in activity of the Polish Constitutional
Tribunal. Without a doubt, among the “weighted” arguments affecting the
standard of correct decisions, in addition to the legal arguments, there are also
extra-legal ones, and the final decision whose potential consequences the judges
are trying to bear in mind, is presented not only as lawful but the most fair and
reasonable one. However, the CT definitely upholds the postulate, characteristic
of the doctrine of restraint, that the judge is not to correct (let alone make) the
law, even if they find the law unjust or unreasonable. In such cases the CT is
more willing to indicate the need to change it by the parliament.®
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ABSTRACT

The upward trend of people who, instead of living in marriage, opt for a life in
cohabitation has spread, though with different rates, almost all over the European
continent. As a consequence thereof, national legislators are facing complex issues
requiring swifter, more efficient and socially acceptable responses in law. Depending
on traditional, cultural and religious specificities, the reactions of national legislators
have greatly varied, so in the European context, legal protection of people living in
cohabitation is today one of the least harmonized areas of family law. Since all the
signatory states to the European Convention on Human Rights (formally European
Convention for the Protection of Human Rights and Fundamental Freedoms) have
recognized the jurisdiction of the European Court of Human Rights, its practice
is surely an indispensible factor in the search for adequate answers to many issues
bothering national legislators. The goal of this paper is to analyse whether and
how the rising socio-demographic tendency of living in cohabitation has exercised
influence on the practice of the European Court of Human Rights, is this Court
willing to adapt its interpretations of the provisions of the Convention adopted over
six decades ago to the changes in family formations and if there is discrimination,
from the Court’s point of view, against cohabitants with respect to spouses in legal
systems which deprive the former of the legal status of the latter.

Key words: marriage, cohabitation, legal protection, family life.
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|. INTRODUCTION

In the last couple of decades, one has been witnessing intensive changes in

family formations. Since the 1970s, Europe has experienced a sharp rise in the
number of cohabitations and children born out of wedlock' and this socio-
demographic trend has not still been put on hold. K. F. Savigny said ages ago
that the essence of law refers to people’s lives® and hence these socio-demographic
changes in people’s lives require legal responses. Whereas the issue of the legal
status of children born out of wedlock was adequately dealt with long time ago,’
the issue of the legal status of cohabitants with respect to spouses still represents
a great challenge for the legislation of European countries. During the decades-
long pursuit for the best solutions, national legislators seem to have developed
completely different models of legal protection of cohabitation.* The legislation,
judicial practice and legal theory of European countries have provided rather
different answers to the question of the need for expansion of the legal effects of
marriage to cohabitants, if cohabitants, resulting from their unequal legal status,
are discriminated against with respect to spouses, and whether such expansion

will jeopardize the central position of marriage in family law or not etc.’

Since all the signatory states to the European Convention for the Protection
of Human Rights and Fundamental Freedoms (hereinafter: ECPHRFF) have
recognized the jurisdiction of the European Court of Human Rights (hereinafter:
ECHR), its practice is surely an indispensible factor in the search for adequate
answers to many issues bothering national legislators. Therefore, the paper first

! See data available on Eurostat website: http://ec.curopa.cu/eurostat/tgm/table.do?tab=table&init=

1&language=en&pcode=tps00018&plugin=1, as of 10 September 2015

“Law isself does not have an essence, its essence actually refers to peoples lives.” Quoted according
to VRBAN, Dusko, Sociologija prava: uvod i izvorisne osnove (Sociology of Law: Introduction and
Source Fundamentals), Golden marketing-Tehnic¢ka knjiga, Zagreb, 2006, pp. 21.

The awareness of the need for legal equalization of children born out of wedlock with children
born in wedlock on the entire European continent was first proclaimed in the 1970s. As a reaction
to the fact that at that time national legislation was still featured by numerous differences in the
regulation of the legal status of children born out of wedlock, it came to adoption of the Eurapean
Convention on the Legal Status of Children Born out of Wedlock. Available on Council of Europe
website: http://conventions.coe.int/Treaty/ EN/Reports/Html/085.htm (1.9.2015).

On different approaches to the legal protection of cohabitants using the example of Latvia and
Croatia see LUCIC, Nataa; BEINAROVICA, Olga, Challenges of the Legal Regulation of Non-
Marital Cobabitation in Europe: Some Lessons for Latvia from Croatia, in: Jurisprudence and Culture:
Past Lessons and Future Challenges, University of Latvia Press, 2014., pp. 373.-382.

For more details see LUCIC, Natasa, zvanbracna zajednica i pravna sigurnost (Cohabitation and

Legal Security), doctoral thesis, Law School of the University of Zagreb, 2015.
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revolves around the provisions of the ECPHREFF relevant for the respective
issue and then investigates how the Court has, through its interpretations,
accommodated those provisions to contemporary socio-demographic trends and
what kind of a message, if any, the Court sends to national legislators considering
the issue of the legal status of cohabitants with respect to the legal status of

spouses.

On this occasion, it should be emphasized that cohabitation implies an
informal union of a strictly heterosexual couple. In the authors’ opinion, in legal
systems that grant marriage exclusively to heterosexual couples, which is the case
with most members of the Council of Europe,® the legal status of homosexual
couples opens up completely different questions from those relating to the legal
status of heterosexual couples in an informal union since heterosexual couples,
unlike homosexual ones, can at any time conclude marriage and enjoy its legal
effects. For that reason, this paper limits the term of cohabitants to partners in an

informal heterosexual union.

II. RELEVANT PROVISIONS OF THE EUROPEAN CONVENTION FOR
THE PROTECTION OF HUMAN RIGHTS AND FUNDAMENTAL
FREEDOMS IN THE LIGHT OF CONTEMPORARY SOCIO-
DEMOGRAPHIC TRENDS

The most significant document of the Council of Europe - ECPHRFF was
adopted in 1950 and came into force in 1953. It was adopted with the aim to
undertake the first steps in Europe towards collective strengthening of some rights
which were on global level foreseen by the United Nations Universal Declaration

of Human Rights adopted in 1948.
The provisions of the ECPHRFF relevant for the respective legal issues

involve the provisions that protect the right to respect for private and family

¢ Seedataofthe Pew Research Center, available at heep://www.pewresearch.org/fact-tank/2015/06/09/
where-europe-stands-on-gay-marriage-and-civil-unions/ (1 Sep 2015). The issue of the legal status
of heterosexual partners in an informal union with respect to the legal status of spouses matches
the issue of the legal status of homosexual partners in an informal union with respect to registered
homosexual partners.

7

KORAC, Aleksandra, Hrvatsko obiteljsko zakonodavstvo i &l 8. Europske konvencije za zastitu
osnovnih prava i sloboda covjeka(Croatian Family Law Legislation and Article 8 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms, Pravni vjesnik (Legal
Herald), Vol. 11, no. 1-4, 1998, pp. 142/143.
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life and the right to found a family and the provisions stipulating prohibition of
discrimination.

The right to respect for private and family life is set forth in Article 8 of the
ECPHREFF which reads as follows:

“Everyone has the right to respect for his private and family life, his home and his

correspondence.

There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society
in the interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of others.” ®

The ECPHREF refers to the right to conclude marriage and found a family in
its Article 12 which reads as follows:

“Men and women of marriageable age have the right to marry and to found a
Sfamily, according to the national laws governing the exercise of this right.”

In terms of resolving the issue of possible discrimination against cohabitants
with respect to spouses, one should check Article 14 of the ECPHRFF which

reads as follows:

“The enjoyment of the rights and freedoms set forth in this Convention
shall be secured without discrimination on any ground such as sex, race, colour,
language, religion, political or other opinion, national or social origin, association
with a national minority, property, birth or other status.”

One needs to bear in mind that the ECPHRFF was adopted at the time
when marriage was absolutely superior to cohabitation from the sociological and
consequently, legal viewpoint. The so-called “golden age” of marriage was at its
peak between 1950 and 1970 when marriage was deemed almost universal9 and

8 AsD. Harris et all stated “article 8 places on the states the obligation to respect a wide range of un-

defined personal interests which embrace a number of overlapping and inter-related areas”. None
of the four interests coverd by art. 8. (private life, family life, home or coresporends) is defined
in the Convention and their content is a matter of interpretation. See more in HARRIS, David;
O’BOYLE, Michael; BATES, Eduard; BUCKLEY, Catla, Law of the European Convention on Hu-
man Rights, Oxford University Press, 2014., pp. 522.-524.

? KIERNAN, Kathleen, Cobabitation and Divorce across Nations and Generations, CASE paper 65,
Centre for Analysis of Social Exclusion, London, 2003,
available at http://eprints.Ise.ac.uk/6371/1/Cohabitation_and_divorce_across_nations_and_gen-

erations.pdf (26.9.2015.)
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regarded as a sociological and legal institution. The dominancy of the ideology
of family as a union which emerges after marriage conclusion consequently
reflected on the provisions of the ECPHRFF which thus became the milestone
of the European supranational legal architecture.'® According to R. Probert and
A. Barlow, the traditional family resulting from marriage was still a dominant
family form at the time of the emergence of the ECPHRFFE, so it was logical
and convenient to introduce marriage-based family as a social unit regulated
by the law."" Concerning the time of its adoption, it is understandable that the
ECPHREFF does not actually contain provisions which directly protect the right
to establish extramarital unions and/or the rights arising therefrom.

However, starting in the 1970s, the institution of marriage
began to change fundamentally in many parts of Europe, and more couples
began to live together outside marriage. During this period, values and
attitudes about sex, gender relations, women’s employment, and the role of
the individual and society changed dramatically.'* One started to abandon then
omnipresent standpoint on the European continent that life in cohabitation is an
immoral and socially unacceptable form of conduct and accordingly, the number of
couples who opted for living in cohabitation rose rapidly." This socio-demographic
tendency, which commenced in the 1970s, has continued ever since.'*

The socio-demographic changes that clearly point to the fact that more and
more people decide to enter into a life partnership other than marriage have led

10 Commaille and De Singly (1997), quoted pursuant to BARLOW, Anne, Regulation of Cobabita-
tion, Changing Family Policies and Social Attitudes: A Discussion of Britain within Europe, Law and
Policy, no. 1, 2004, pp. 58/59.

1 PROBERT, Rebecca; BARLOW, Anne, Displacing Marriage — Diversification and Harmonisation
within Europe, Child and Family Law Quarterly, Vol.12, no. 2, 2000, pp. 153.

12 Similar PARELLI-HARRIS, Brienna; SANCHEZ GASSEN, Nora, How Similar Are Cohabitation
and Marriage? Legal Approaches to Cobabitation across Western Europe, Population and Develop-
ment Review Vol. 38, no. 3, 2012, pp. 437.

13 “Probably the most prominent fact about cohabitation is actually rapid growth in cohabitation
rates since the 1970s.” International Encyclopaedia of Marriage and Family, available at heep://
www.encyclopedia.com/topic/Cohabitation.aspx (3 Jan 2014) International Encyclopedia of
Marriage and Family | 2003

14

N. Lowe and G. Douglas made a good remark that “whilst extramarital cohabitation might be
assumed to be a modern phenomenon, it is clear that what has changed in the past half-century
has been a decline in the social stigma that attaches to it, and hence its degree of visibility and
acceptability”. N. Lowe and G. Douglas took the UK into consideration, but their assertion can
be applied to the whole continent. See LOWE, Nigel; DOUGLAS, Gillian, Bromleys Family Law,
Oxford University Press, 2015, pp. 934.
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to the need to interpret some provisions of the ECPHRFF in a way which would
provide cohabitants and not only spouses with protection stipulated thereby.
Pursuant to N. Gavella, “realization of the ideas hidden in the background of the
Convention shall not be prevented by restrictive interpretation of its wording.
On the contrary, one should keep track with the evolution of those ideas and
interpret the Convention in line with their contemporary perception and not
how the signatory states comprehended human rights when they joined the
Convention”."” When interpreting the provisions of the ECPHRFE, the Court
demonstrated the willingness to honour modern socio-demographic trends and
incorporated cohabitants in the application of some of its provision, although
concerning the time of the adoption of the ECPHREFFE, its creators did not have
cohabitation in mind at all.

In regard therewith, the following lines contain analysis of the standpoints
of the Court on issues such as whether cohabitants enjoy the protection of the
right to family life laid down in Article 8 of the ECPHREF despite the lack of a
formal document proving establishment of a family union, whether Article 12
of the ECPHREFF restrains the right to found a family to marriage conclusion
and whether cohabitants are discriminated against with respect to spouses in the
national legislations in which cohabitation does not produce the legal effects of

marriage.

1. KEY STANDPOINTS OF THE EUROPEAN COURT

3.1. RIGHT TO RESPECT FOR PRIVATE AND FAMILY LIFE

Terms family life and private life are not defined in the Convention and their
content is a matter of interpretation. The right to respect for family life is included
in the most important international and regional instruments.'® The right to
respect for family life is defined in the ECPHRFF as an independent notion,

15 GAVELLA, Nikola, Privatnopravni aspekt djelovanja Europske konvencije za zastitu ljudskih prava

i temeljnih sloboda te dodatnibh protokola (The Private Law Aspect of the Action of the European
Convention for the Protection of Human Rights and Fundamental Freedoms and Additional Proto-
cols) in “Europsko privatno pravo” (European private Law), Gavella, N. ez a/., Law Scholl of the
University of Zagreb, Zagreb, 2002, pp. 246/247. On the interpretation of the ECPHRFF see also
LETSAS, George, A Theory of Interpretation of the European Convention on Human Rights, Oxford
University Press, Oxford, 2009.

16 4 claims FAYE JACOBSEN, Anette, Human Rights Monitoring: A Field Mission Manual, BRILL,
2008, pp. 380.
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i.e. as an independent value, and it does not appear as a subordinate notion
to the right to respect for private life but these are two notions which contents
overlap.'” Every family life is also a private life but every private life cannot always
be classified as a family one since the former comprises much more situations.'®
Indeed, beside the right to respect for family life, all families also enjoy the right
to respect for private life, so what remains is the issue if extramarital unions are
simultaneously family unions or in other words, under which conditions, if any,
cohabitants are granted the right to respect for family life.

The first cases in which the Court discussed the existence of family life in
de facto extramarital unions relate to legal relationships between parents and
children and not to relationships between cohabitants. As regards children born
out of wedlock and related issues, Strasbourg organs adopted an assertive policy
of review in reliance on evaluative interpretation as a principal tool.” When
analysing the Court’s judgements, D. Gomien noticed that “children have been
part of a family union since their birth* and hence the Court believes that it
should be assumed that a bond developed in such a way is extremely strong and

require from the state firm reasons for its dissolution.””!

Family life as a fact dependant on the existence of close personal ties was
encompassed by the Court’s adjudication already in 1979, precisely in the case of

17" KORAC, Aleksandra, Sadrzaj i doseg prava na postovanje obiteljskog zivota u hrvatskom pravnom

sustavu (The Content and Scope of the Right to Respect for Family Life in the Croatian Legal System)
in “Europsko privatno pravo” (European Private Law), Gavella, Nikola ez a/., Law School of the
University of Zagreb, Zagreb, 2002, pp. 255.

18 Syme KORAC GRAOVAC, Aleksandra, EU Charter of Fundamental Rights and Family Law, in
“Europsko obiteljsko pravo” (European Family Law), ed. Kora¢ Graovac, Aleksandra and Majstorovi¢,
Irena, Narodne novine, Zagreb, 2013, pp. 37.

1 ARAI-TAKAHASHI, Yutaka, The Margin of Appreciation Doctrine and the Principle of Proportion-
ality in the Jurisprudence of the ECHR, Intersentia, 2002, pp. 66.

20 S writes CURCI, Jonathan, 7he Evolution of the Legal Concepts of “Family” and “Marriage” in

the EU Legal System and its Impact on Society, St. Thomas Law Review, Vol. 18, 2006, pp. 239;

ROAGNA, Ivana, Protecting the Right to Respect for Private and Family Life under the European

Convention on Human Rights, Council of Europe human rights handbooks, Council of Europe,

Strasbourg, 2012, pp. 28; STALFORD, Helen, Concepts of Family Under EU Law - Lessons From

the ECHR, International Journal of Law, Policy and the Family, Vol. 16, no. 3, 2002, pp. 419.

GOMIEN, Donna, Europska konvencija o ljudskim pravima (European Convention on Human

Rights), Naklada d.o.0., Law School of the University of Rijeka, Zadar, 2007. To support this as-

sertion Gomien puts forward the cases of Berrehab v. Netherlands, ECHR 10730/84 21 Jun 1988;

Hokkanen v. Finland, ECHR 19823/92, 23 Sep 1994; Gul v. Schwitzerland, ECHR 23218/94, 19

Feb 1996 and Ciliz v. Netherlands, ECHR 29192/95, 1. Jul 2000.

21
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Marckx v. Belgium.** Although this case is not about heterosexual cohabitation,
it laid foundations for subsequent cases relating to cohabitation. In this case
“the Court recognises that support and encouragement of the traditional family
is in itself legitimate or even praiseworthy. However, in the achievement of
this end, the recourse must not be had to measures whose object or result is, as
in the present case, to prejudice the “illegitimate” family; the members of the
“illegitimate” family enjoy the guarantees of Article 8 on an equal footing with
the members of the traditional family.” With this case the Court called for final
dismantling of the legal disabilities that had been imposed for centuries on “non-

marital” children throughout Europe.*

The Court refused to recognise the right to dissolve a marriage as a right
protected under the ECHR in the case of Johnston and Others v. Ireland.** The
first applicant was married, but he and his wife consented on living separately and
eventually, on seeing other people and during that time, he started a relationship
with the second applicant. Years passed and the first two applicants got a daughter
who is the third applicant. The first applicant was, under Irish law, unable to get
dissolution of marriage in order to marry the second applicant. Regarding the
third applicant, she was an illegitimate child; and that there were no ways for her
parents to recognize her with full rights of support and succession. Regarding
both questions, the applicants complained about violation of Article 8. The
Court decided that there was violation of Article 8 regarding only the legal status
of the third applicant. It is important to emphasize that the Court stated that
the first and the second applicant, having been together for some fifteen years
at the time, constituted a family as an element which falls under Article 8 even
if their relationship existed outside marriage. The Court argued that the normal
development of the natural family ties between the first and the second applicant
and their daughter requires that she should be placed, legally and socially, in a
position akin to that of a legitimate child.

During the 1980s and 1990s, the adjudication was characterized by growing
proneness to attach the issue of family life to real existence of close ties. The Court

22 Cuse of Marckx v. Belgium, ECHR 6833/74, 13 Jun 1979.

23 SALZBERG, Marc, The Marckx: Case: the Impact on European Jurisprudence of the European Court
of Human Rights, Denver Journal of International Law and Policy, Vol. 13:2-3, 1984, pp. 283

2% Case of Johnston and Others v. Ireland, ECHR 9697/82, 18 Dec 1986.
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resorted to what W. M. Schrama called "family function over family form’,> which
was disclosed in many of its judgements. One of the cases that speak in favour
of this assertion is the case of Keegan v. Ireland,”® In this case the Court stated
that family can encompass relationships other than marriage. The applicant met
his girlfriend in May 1986. They lived together from February 1987 to February
1988. Around Christmas 1987 they decided to have a child. They got engaged
and she got pregnant. She gave birth around seven months after they had split.
During the pregnancy, the mother made arrangements to have the child adopted
and on 17 November 1988 she had the child placed by a registered adoption
society with prospective adopters. She informed the applicant of this in a letter
dated 22nd November 1988. The applicant challenged that decision of hers in
front of national courts, but in the end, an adoption order was made in respect
of the child. The applicant complained that Article 8 of the Convention had been
violated because he argued that his links with the child were sufficient to establish
family life (which would enable him to be awarded custody and, subsequently,
stop the adoption process). The Court recalled that family cannot be confined
solely to marriage-based relationships and may encompass other de facto family
ties where people live together outside their marriage. The child born in that
relationship is automatically part of that family from the moment of his birth
and by the very fact thereof. The Court decided that there had been violation of
Article 8 on the grounds of that mutual enjoyment by a parent and the child of
each other’s company constitutes a fundamental element of family life even if the
relationship between the parents has broken down.

In the Kroon and Other v. Netherlands’ case, the Court followed the practice
of the Keegan case suggesting that family life includes de facto relationships, not
only those based on marriage. The circumstances of this case are as follows: the
first two applicants were not married and were not living together, but they had
a stable relationship within which the third applicant was born. The problem
was that the boy’s mother, the first applicant, Mrs Kroon, was at the time still
married, although she had not lived with her husband for years. She divorced
her husband after her son had been born. The parents tried to provide their son
with his father’s name and thus enable the second applicant to recognize his son.

25 SCHRAMA, Wendy M., The Dutch Approach to Informal Lifestyles: Family Function over Family
Form?, International Journal of Law, Policy and the Family, Vol. 22, no. 3, 2008, pp. 311.-332.

26 Cuse of Keegan v. Ireland, ECHR 16969/90, 26 May 1994.
27 Cuse of Kroon and Others v. the Netherlands, ECHR 18535/91, 27Oct 1994.
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They were denied because at the time of birth, Mrs Kroon was still married to the
man who was legally the boy’s father. They were rejected at all national instances.
The applicant complained about violation of Article 8 and Article 14 taken in
conjunction with Article 8, but the Court held that there was no need to address
the issue of violation of Article 14 taken in conjunction with Article 8 because
the same question was posed under Article 8 taken alone. In terms of Article 8
alone, they complained that, due to the fact that the child was born in wedlock,
it was not possible to change the data in the register of births; consequently, the
father was not allowed to recognize his child. The Court stated that, as seen in
the Keegan case, de facto relationships and ties can also, not just marriage, amount
to family life. As a rule, there was a requirement prescribing that couples should
live together, which here was not the case; however, there were other factors
demonstrating that there is a de facto relationship — in this particular case Mrs
Kroon gave birth to four children of the second applicant. The Court decided that
there had been violation of Article 8 stating that due to existence of family, the
State had obligation to permit complete legal family ties to be formed between
the second and third applicant. The Court requires that biological and social
reality prevails over a legal presumption. Until then, the only way to recognize a
legitimate child had been to first deny legal paternity and in this concrete case, it
could only be done by Mrs Kroon’s former husband.

The X, Y and Z v. United Kingdom® case shows that the Court is consistent
with its opinion that de facto relationships can create family life. The Court
proceeded with the practice from previous cases and provided relevant factors
for regarding cohabitation as family life. X was a female-to-male transsexual who
lived with Y, a woman, in a stable and permanent union. Y bore them a son, Z,
via artificial insemination by an anonymous donor. Z was given X’s surname,
but X was not allowed to be registered as the father in the register of births
because biologically he was not a man. The applicants complained that Article 8
had been violated since there was a lack of legal recognition of the relationship
between X and Z. The Court decided that there was no violation of Article 8, but
the important thing the Court defined here is that the Court recalled that the
notion of “family life” laid down in Article 8 is not confined solely to marriage-
based families and may encompass other de facto relationships. “When deciding
whether a relationship can be said to amount to “family life”, a number of factors
may be relevant, including whether the couple live together, the length of their

28 Cuase of X, Y and Z v. the United Kingdom, ECHR 21830/93, 22 Apr 1997.
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relationship and whether they have proved their commitment to each other by
having children together or by any other means (Kroon and Others)”.”

In the case of K. and T v. Finland,* the Court confirmed its practice set out in
its earlier case-law. The first applicant is a mother, K., who had two children — a
daughter and a son who were sired by different fathers. T., the second applicant,
was at one point cohabitating with K. and her children lived with them. Before
and after that, K. was hospitalized a few times on account of schizophrenia and
psychosis. Because of K.’s own mental problems, her son also started having
behavioural problems and the competent authorities decided to put him in a
children’s home for three months. K. also got involved in other incidents which
were detrimental for the view of her mental health. After K. had given birth to J.,
the child was put in a children’s ward and after that, it ended up in emergency care
because of K.’s illness and since it was considered that the child’s father, T., would
not be able to guarantee child’s safety and development by taking care of both
children simultaneously. A Social Welfare Board decided to put J. and K’s son in
public care revealing reasons similar to those in emergency orders. K. was allowed
to see children only in company of her personal nurse. According to a social worker,
T. had taken good care of J. There was a chance for the baby to move in with her
father later on. T moved out from K but they continued their relationship. After
Ts paternity had been established, T. and K. were granted joint custody of ], but
the baby and K’s son were put in a foster home. In the meantime and after the
dislocation of the children, K. and T. opposed the decisions on public care but
were rejected at every national instance. The applicants complained that Article
8 of the European Convention of Human Rights had been violated on account
of the placement of J. and K.’s son in public care. The question raised herein is
whether K. and T. (and their children) fall within the category of “family life” as
defined in Article 8 or not. K. and T. were not married, but the Court pointed
out that the existence or non-existence of family life is a question encompassing
real existence of close personal ties (as said in the Marckx case). K. and T. were
not married, but they were living together with K.’s son and that intent was the
same after the birth of J. According to that assessment, the Court did not make
any distinction between applicants K. and T. as regards the scope of their “family

29 In Case of X, Y and Z v. the United Kingdom , X was a transsexual who had lived with Y as her male
partner for fifteen years. They were jointly granted artificial insemination which resulted in the
birth of Z. Since then, X has been Z’s father. Eventually, the Court acknowledged existence of de
Jacto family ties.

30 Case of K. and T v. Finland, ECHR 25702/94, 12 Jul 2001.
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life”, which they jointly enjoyed with the two children. The Court decided that
there had been violation of Article 8 only in respect of the emergency care order
concerning J. Taking a newborn into public care at the moment of its birth is a
harsh measure which must be supported by “extraordinarily compelling reasons”.
The Court asserted that the Government’s reasons for dislocating the baby were
relevant but not serious enough to be extraordinarily compelling to interfere with
the family life of the applicants. Also, the authorities did not even examine other,

less intrusive types of interference.

Where it concerns a potential relationship which could develop between a
child born out of wedlock and its natural father, the Court holds that relevant
factors include the nature of the relationship between the natural parents and
the father’s demonstrable interest and commitment to the child both before and
after its birth. In the case of Nylund v. Finland,>® Mr Nylund cohabitated and
then got engaged with his girlfriend. A few months later it was confirmed that
his fiancée is pregnant but a month later their cohabitation ended and they broke
off their engagements. His girlfriend then married to another man. She gave
birth in wedlock. The competent court denied the applicant’s paternity on the
ground of the wedlock and because his former girlfriend said she was already
in a relationship at the time of conception. The applicant request a voluntary
DNA test at his own expenses, but was denied because according to a Finnish
law, he did not have the right of action. He referred to the Court of Appeal
asking “whether a woman who became pregnant while living in a relationship
similar to marriage can prevent examination of paternity and judicially kidnap
the child on the formal ground that she has married somebody else”. He was
denied. The applicant complained about violation of Article 8 saying that the
legal presumption of the husband’s paternity violated his rights. He explained
his complaints by saying that the family unit once consisted of himself and the
then pregnant fiancée had not been protected. He also complained on violation
of Article 14 because the mother’s right under the national law prevented him
from establishing paternity, which was an act of discrimination against him. The
Court found both the reference to the Articles and the application as a whole
ill-founded and therefore inadmissible. What is important in this case is that the
Court stood in “defence” of marriage when deciding on Article 14 by advising
that marriage continues to be characterized by a corpus of rights and obligations
that differentiate it from cohabitation. The Court stood with the mother stating

31 Case of Nylund v. Finland, ECHR 27110/95, 29 Jun 1999.



Natada Luci¢, Neven Grigi¢: MARRIAGE V. COHABITATION IN THE LEGAL PRACTICE... 69

that she had the right to prevent him from establishing paternity because the child
was born when she was already married to another man. The Court found that
“though in some fields a de facto relationship between cohabitants is recognized,
there are still differences between married and unmarried couples, in particular,
differences in the legal status and legal effects”.

The case of Serife Yigit v. Turkey”” opens up the question of social rights
between people who were not formally married. The applicant, Mrs Serife Yigit,
was, as is customary and practiced, in religious marriage with Omer Koc from
1976 and now they have six children, five of whom were recognized during Mr
Koc’s life. Her husband got ill and died in 2002 while making preparations for
official (civil) marriage. The applicant asked the competent court to recognize
their religious marriage. She was denied. At an unknown time, she submitted a
request for pension and health insurance cover on the basis of her late partner’s
entitlement. The fund she had applied to refused her request. She referred to
another court which rejected her application to overrule the fund’s decision
because her marriage has not been legally recognized and that means she is not
qualified for the deceased man’s rights. She was rejected at a further national
instance. Mrs Yigit filed a complaint stating that Article 8 of the Convention
had been, among other Articles thereof, violated because she had not been
awarded survivor’s pension and social security benefits based on her late partner’s
entitlement. Application of Article 8 requires existence of family life and that
depends on real existence of close personal ties. Since Article 8 applies to both
legitimate and illegitimate families and relationships, in this case one could really
speak about family life. The court’s judgment saw no violation of Article 8. The
reason for such a judgment is that Member States enjoy a certain margin of
appreciation which is wider in areas where a consensus does not exist between the
countries and Turkey has set some rules regarding religious and civil marriage and
their benefits. Article 8 protects individuals from state’s unnecessary interference
with their lives. Here a fair balance needed to be stricken — between the interests
of the individual and the State. The applicant and her late husband chose religious
marriage in which there was no interference by the authorities. To conclude with,
Article 8 cannot be interpreted in a way that it can pose an obligation to the
national authorities to recognize religious marriage and the applicant’s, de iure,
cohabitation did not imply inheritance of social rights.

32 Case of Serife Yigit v. Turkey, ECHR 3976/05, 2 Nov 2010.
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The Court decided that there was no violation of Article 8 due to the inability
of a biological father to legally establish his paternity of children born to a married
woman with whom he had been cohabiting in the Chavdarov v. Bulgaria case.
In 1989, the applicant set up a home with a married woman (who was living
separately from her husband); she gave birth to three children, in 1990, 1995
and 1998 respectively, while they were living together. The woman’s husband
was registered as the children’s father on their birth certificates and the children
were given his surname. At the end of 2002, the woman left the applicant and
the children in order to set up a home with another partner. Until that moment,
the applicant had lived with the three children. At the beginning of 2003, he
consulted a lawyer with a view to initiate proceedings for recognition of paternity.
However, the lawyer informed him that domestic law did not enable him to
challenge the presumption of paternity in respect of his former companion’s
husband. In consequence, the applicant applied directly to the European Court.*
The Court concluded unanimously that there had not been violation of Article 8.

The Court stated that although cohabitation, in the principle, may be a
requirement for such a relationship, exceptionally other factors may also serve to
demonstrate that a relationship has sufficient constancy to create de facto “family
ties”. That happened in the case of Lebbink v. the Netherlands.* In this case, the
Court again emphasized that the existence or non-existence of “family life” with
respect to Article 8 is essentially a question dependant on real existence of close
personal ties. A. Faye Jacobsen noticed well that a relationship between spouses
comes under the notion of family life regardless of the absence of cohabitation.
As far as unmarried couples are concerned, only evidence of de facto family
life (cohabitation, a common project, children) shall permit an application for
recognizing the right to respect for family life.®

When deciding in the case of Van der Heijden v. Netherlands,* the Court
confirmed that long and stable relationships make “family life”, but also that
testimonial privileges in these kinds of informal unions fall within the Member
State’s margin of appreciation. A man was killed and Mr A., the life partner
of the applicant, Mrs Van der Heijden, was accused thereof. It was understood

33 Fact downloaded from Information Note on the Courts Case-Law, ECHR, 2010, available at:
htep://www.echr.coe.int/Documents/ CLIN_2010_12_136_ENG_885245.pdf (20.9.2015.)

3 Case of Lebbink v. the Netherlands, ECHR 45582/99, 1 Sep 2004.
35 FAYE JACOBSEN, Anette, loc. cit.
36 Cuse of Van der Heijden v. the Netherlands, ECHR 42857/05, 3Apr 2012.
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that she was in company of Mr A. at that time. She was summoned as a witness
before the competent court, but she refused to testify on the basis that even if
they were not married and they had not entered into a registered partnership,
she and Mr A. had been cohabitating for eighteen years and in that relationship
they had got two children who were both recognized by Mr A. Because of that,
the applicant believed that she should be granted a testimonial privilege which
was available only to spouses and registered partners. To her disappointment, she
was denied. Among other articles, Van der Heijden complained on violation of
Article 8 of the Convention saying that she was the victim of a lack of respect for
her “family life” because she was compelled to give testimony against Mr A. with
whom she was in a stable, although never formalized family relationship. The
Court’s assessment was that the family life governed by Article 8 may encompass
a de facto relationship and not only marriage. Whether or not that kind of a
relationship is family life, a number of factors need to be taken into account,
such as the length of the relationship, how long the partners have lived together
and whether there is commitment to each other by having children or any other
means. Considering that the respective couple had two children and had been
together for eighteen years, the Court found that it came to “family life” in this
particular case. Yet, deciding on the meritum, the Court’s decision was that there
was no violation of Article 8 on the grounds that the Member States can make
assessment as to where the fair balance lies in assessing the need for putting
a public interest before an individual’s rights under Article 8. The margin of
appreciation will be wider where there is no consensus between the Member
States, which was here the case. In this case, the Court stated that there were
two conflicting public interests: prosecution of a serious crime and protection
of family life from interference. The interest of family life was more important
for the Government to protect, but the term of family life was limited to its
“formalized” form. The Court concluded that the applicant’s relationship with
Mr A, although being equal to marriage in societal terms, should not attract the
same legal consequences as formalized unions should because “states are entitled
to limit the scope of testimonial privileges and to draw the line at marriage and
registered partnerships”. The Court stressed that there were no suggestions that the
applicant was unaware of the fact who has a testimonial privilege. Consequently,

detaining the applicant was also in accordance with national law.
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In the case of Kalucza v. Hungary,” the Court extended the protection
against violent spouses, formal spouses and formal partners to informal ones.
While the applicant was married, she and her husband bought an apartment.
Her husband possessed one third of it. After their subsequent divorce, the
applicant entered into an unregistered partnership with Mr Gy. B. who bought
off her former husband’s share of the apartment. Eventually, they broke up,
but he continued living in the apartment against her wishes. Meanwhile, their
relationship was deteriorating in such a way that she was subjected to verbal and
physical abuse. On several occasions, the applicant requested protection from
national authorities, but she was rejected at every instance (when she requested
a restraining order, the competent court denied the request since, amongst other
reasons, the “conditions ... between the accused and aggrieved party have not
been fulfilled”). The applicant complained on violation of Article 8 saying that
the Hungarian authorities failed to undertake positive measures to protect her
from her violent former partner (the term used was a common law husband).
The Court decided that it did come to violation of Article 8 on the grounds of
that private life, as defined in Article 8, incorporates protection of an individual’s
physical and psychological integrity and that states may have positive obligations
in protecting it. In this case, Hungary should have protected the applicant even
though she and her partner were only former cohabitants. The relevant national
law — the Act on the Restraining Order due to Violence among Relatives protects
only married people, divorced people and former registered partners but not
those who were in de facto cohabitation where the tie between partners was not
registered with the authorities, which the Court found unjustified.’®

The Court drew the line at the rights of the cohabitants in the case of Stubing v.
Germany,® but nevertheless decided that they had private and possibly family life
in the sense of Article 8. The applicant was in a sexual relationship with his sister.
They lived together for several years and had four children together. The three
elder children were taken to foster homes and the applicant and his sister were
charged and convicted on the account of incest. The applicant complained to the
Constitutional Court that charge and conviction “had violated his right to sexual

37 Case of Kalucza v. Hungary, ECHR 57693/10, 24 Jul 2012.
38 For more details on this case see LONDONO, Patricia, Human Rights, Positive Obligations and

Domestic Violence: Kalucza v Hungary in the European Court of Human Rights, International Hu-
man Rights Law Review, Volume 1, Issue 2, 2012, pp. 339.— 348.

3 Cuse of Stubing v. Germany, ECHR 43547/08, 24 Sep 2012.
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self-determination, had discriminated against him and was disproportionate
and that it interfered with the relationship between parents and their children
born out of incestuous relationships”. He was rejected. It was stated by the
Constitutional Court that the sexual intercourse between the siblings contravened
the traditional picture of family. He complained on violation of Article 8 which
provides the right to respect for his private and family life. The Court declared
the application admissible, but decided that Article 8 had not been violated. The
Court assessed “that the applicant’s criminal conviction had impact on his family
life and, possibly, attracted protection under Article 8 as he was forbidden to have
a sexual intercourse with the mother of his four children and that such a ban
violates his private life (sex life is included in private life)”. The Court reiterated
that the margin of appreciation shall be restricted if a particularly important
facet of an individual’s existence or identity is at stake. That means that there
must be a very serious reason for interference with the most intimate aspect
of private life such as sex life. On the other hand, where there is no consensus
between the Member States, particularly in cases of sensitive moral or ethical
issues, the margin is wider. In this case, the authorities enjoy a wide margin of
appreciation, notwithstanding that it concerns private life. The European Court
agreed with the Federal Constitutional Court of Germany who considered that
sexual relationships between siblings could seriously damage family structures

and, as a consequence, society as a whole.

3.2. THE RIGHT TO FOUND A FAMILY

The practice of the Court shown above undoubtedly ascertains that the Court
has expanded the right to respect for family life stipulated in Article 8 of the
ECPHREFF beyond the scope of the traditional family founded by two people of
the opposite sex. The Court also affirms that protection of the right to family shall
also be granted to people living in steady and stable heterosexual and, according
to the latest practice, homosexual unions® other than marriage. However, Article
12 of the ECPHREFF still reminds us of the time when this European document
was adopted. It may seem that the provision prescribing that “men and women
of marriageable age have the right to marry and to found a family” is contrary to

0« the Court considers it artificial to maintain the view that, in contrast to a different-sex couple,

a same-sex couple cannot enjoy “family life” in the light of Article 8. Consequently, the relation-
ship of the applicants, a cohabiting same-sex couple living in a stable de facto partnership, falls
within the notion of “family life”, just as a relationship of a different-sex couple in the same situa-

tion would.” Schalk and Kopfv. Austria, ECHR 30141/04, 24]un 2010.



74 CONTEMPORARY LEGAL AND ECONOMIC ISSUES V

the Court’s standpoints that a family can also be constituted by cohabitants in a
stable and steady de facto union.

What is imposed here is the issue if it is justified to interpret Article 12 as the
right of a man and woman to conclude marriage and to found a family in a way
different from marriage. In other words, whether the right to conclude marriage
and found a family should be interpreted as two separate rights whereat marriage
conclusion leads to exercise of both of these rights and the right to found a
family by two people of the opposite sex is not exhausted in the right to conclude
marriage. Such an interpretation entails that the right to found cohabitation
should be granted by Article 12 of the ECPHRFE Considering the fact that
social shifts from the traditional nuclear family which is based on marriage have
been taken into account by the European Court expressing the viewpoint that
cohabitants should also be entitled to the protection set forth in Article 8 of the
ECPHREFE separation of the right to conclude marriage from the right to found
a family can be really deemed necessary. Indeed, it makes no sense to interpret
the provisions of the ECPHRFF in a way that cohabitants shall have the right
to protection of their family life and that establishment of a family can only be

derived from marriage.*!

Contemporary legal theory includes intensive discussions about the manner
in which Article 12 needs to be interpreted and consequently, various ways how
this Article should “catch up with the times” without amending its content are
proposed. C. Sorgjerd is, for instance, prone to the opinion that Article 12 of
the ECPHRFF ought to be interpreted in compliance with the evolution of
family relationships and offers a solution how to apply this Article to homosexual
couples: “The article establishes that man and woman have right to marry, without
explicitly expressing the view that they have right to marry each other. From this
point of view and having regard to the dynamics of Court’s interpretations of the
Convention in general, Art. 12 could be reinterpreted in the future to include
same-sex relationships without changing its wording.” %2

41 Such considerations originate from the fact that the EU Charter on Fundamental Rights detaches
the right to conclude marriage from the right to found a family. It lets national legislations decide
on the exercise of ’these rights’ and not ’that right’ as formulated by the ECPHRFE

42

SORGJERD, Caroline, Reconstructing Marriage: The Legal Status of Relationship in a Changing
Sociery, Intersentia, Cambridge/Antwerp/Portland, 2012, pp. 298. However, as C. Ardyo Dias
emphasized “despite the possibility of a new interpretation, the Court believes that it should not
yet consider homosexual marriage as lacking protection in the light of Art. 12, granting the Con-
tracting States the freedom, which allows them to prohibit or accept same-sex marriage.” ARUYO
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It is beyond any doubt that the content of Article 12 of the ECPHREF needs
to be compliant with the contemporary changes in social formations as well as
with the evolution of the Court’s posture on the right to protection of family life.
The authors believe that seeking the best solutions for accomplishment of such
a goal should nonetheless impose boundaries on the interpretations which are
going to fully amend the goals and scope of the ECPHRFE

3.3. Discrimination on the grounds of family status

There is a complex interplay between art. 8. and the other articles in the
Convention.” Speaking of the legal protection of extramarital couples, there is a
strong corelation between art. 8. and art. 14. After analysing the Court’s practice
related to Article 8 of the ECPHRFFE, it has been undoubtedly concluded that the
protection of family life in the light of Article 8 of the ECPHREFF is not reserved
only for married people but cohabitants can also enjoy the right to protection of
family life. Now it is to be answered whether both forms of family unions shall
produce the same legal effects or not. Differently said, is there discrimination on
the grounds of family status in national legislations which do not provide spouses
and cohabitants with the same rights? The below lines offer an analysis of a few

cases initiated before the Court, which can cater for the answer to this question.

In the case of Quintana Zapata v. Spain,* the applicant lived with her husband
for 65 years. When he died, she requested widow’s pension but was denied on the
grounds that she could not prove that they had been married. She argued then
that even if they used to take them as cohabitants, 65 years of living together
and five children who bear their father’s name in the register of births should
make her qualified for the pension. Her application was rejected. The applicant
complained on violation of Article 14 taken in conjunction with Article 8 since
she felt that she was, after living together for 65 years and having five children,
suffering discrimination in her family life. The Commission reiterated from
previous cases that an illegitimate family is the same as a legitimate one and
thus the applicant and her late husband had family life pursuant to Article 8.
Discrimination exists under Article 14 if, among other conditions, there is “no
objective and reasonable justification” and if there is no “legitimate aim”. In this

DIAS, Cristina M., De facto relationship as a new family form in the jurisprudence of the European
Court of Human Rights, International Family Law, 2014, pp. 24.
4 Same D. Harris ef al., op. cit. (note 8), pp. 523.

Y Quintana Zapata v. Spain, ECHR 34615/97, 4 Mar 1997 on the admissibility
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case, the Commission held that the differences between spouses and cohabitants
regarding widows™ pension were justified and pursued a legitimate aim: and that
is protection of the traditional family. The Commission noted that the applicant
had enough time to “marry” her late partner in order to properly enjoy the
benefits of marriage. In the end, the Commission regarded the application as ill-

founded, which meant inadmissibility.

Although willing to keep track with contemporary socio-demographic trends
concerning a growing number of cohabitations, the Court cannot hide its
preference for marriage. In the case of Saucedo Gomez v. Spain,® the applicant
cohabitated with her partner for eighteen years while she was still married because
when they started living together in his home, divorce was not permitted in Spain.
Their relationship broke down in 1992 and she required from the competent
court to declare her separated from her partner and grant her use of the family
home and pecuniary provision. She was denied at all instances. The Court of
Appeal’s argumentation was that the right she requested could only arise if the
couple were married and that cohabitation could not be equated with marriage.
She complained to the Court that Article 8 in conjunction with Article 14 had
been violated. The Commission said there was family life in compliance with
Article 8, but also that there was no discrimination because the differences in
treatment between spouses and cohabitants with regard to family home pursued
a legitimate aim and can be thus justified. That legitimate aim and objective
and reasonable justification refers to protection of the traditional family. The
Commission explained that the applicant had more than ten years (In 1981,
Spain legalized divorce; the applicant broke up with her partner in 1992) during
which she could seek divorce from her husband and marry her partner. Here
the Commission noted that is not up to the Court to dictate what measures
should be taken with regard to cohabitants, but that right belongs to the Member
State in which they enjoy its margin of appreciation as long as they meet the
requirement of respect for family life. This application was declared inadmissible.

In the case of Shackell v. the United Kingdom,*® the applicant cohabited with
her partner for seventeen years, all the way to his death. They had three children
together. Upon his death, the applicant requested widow’s benefits, but she was
rejected. The applicant lodged a complaint under Article 14 taken in conjunction

B Cae of Saucedo Gomez v. Spain, ECHR 37784/97, 26 Jan 1999 on the admissibility
4 Cue of Shackell v. the United Kingdom, ECHR 45851/99, 27 Apr 2000.
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with Article 8 (and in conjunction with Article 1 of Protocol 1). The applicant
claimed that the lack of a provision regulating benefits provided to unmarried
surviving partners discriminates against her and her children on the grounds of
her unmarried status and their illegitimacy. The Court declared the application
inadmissible, but what is important is that the Court recalled the decision of the
Commission in the case of Lindsay v. the United Kingdom: the case where the
unmarried cohabitants sought to compare themselves with a married couple. The
Commission decided that these were not analogous situations. The Commission
noted that the Lindsay case dates back to 1986, which makes it fourteen years
older. The question here was whether there were any changes regarding increasing
social acceptance toward stable relationships between partners who are not
married. Whatever the answer, the Court concluded that “marriage remains an
institution which is widely accepted as conferring a particular status on those

who practice it”.

Even in the 21st century, the Court remains consistent with its standpoint
that there can be no discrimination against cohabitants with respect to spouses if
they do not enjoy the same rights in respective national legislation. In the Burden
v. The United Kingdom™ case, the Court observed in particular that just as “there
can be no analogy between married and Civil Partnership Act couples, on the
one hand, and heterosexual or homosexual couples who choose to live together
but not to become a husband and wife or civil partners, on the other hand, the
absence of such a legally binding agreement between the applicants rendered their
relationship of cohabitation, despite its long duration, fundamentally different to
that of a married or civil partnership couple. This view was unaffected by the fact
that the Member States have adopted a variety of different rules of succession for
survivors in marriage and civil partnerships and for survivors in a close family
relationship and have similarly adopted different policies regarding the grant
of inheritance-tax exemptions to various categories of survivors; States, in the
principle, remain free to devise different rules in the field of taxation policy.”

Four years later in the case of Van der Heijden v. the Netherlands,*® the Court
again assumed a similar posture on the difference in the legal status of formal
and informal unions, precisely between marriage and cohabitation. On this
occasion, the Court excluded not only violation of Article 8 of the ECPHRFF

T Case of Burden v. the United Kingdom, ECHR 13378/05, 29 Apr 2008.
8 Case of Van der Heijden v. the Netherlands, ECHR 42857/05, 3 Apr 2012.
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but also violation of its Article 14 which were referred to by the submitter of the
application for legal protection due to deprivation of a testimonial privilege in
criminal proceedings which were pending against her unregistered partner for
suspected murder. This instance was of the opinion that the Member States are
entitled to restrain the possibility of testimony to spouses and registered partners
and that despite the fact that some Member States, including the Netherlands, put
spouses and cohabitants in a stable extramarital union in a similar legal position
with respect to housing rights, social insurance and taxation, this restriction does
not have anything to do with the public interest of prosecuting serious crimes.
Besides, the Court ascertained that the applicant was not prevented to conclude
marriage with the accused and that in no way she was criticized for that, but also
that she, by making such a decision, was aware of the legal consequences of her
decision. In this concrete case, the applicant found herself “beyond the scope of
“protected” family relationships which were recognized by the Dutch legislation

for the purpose of release from giving testimony”.*

It is clear that the Court is continuously adapting, through its judgements,
to the changes in family formations, on the one hand, and thus expresses the
willingness to protect the scope of Article 8 of the ECPHRFF depending on the
content and not on the form of a family relationship. On the other hand, the
Court claims that there is no discrimination against cohabitants with respect to
spouses in the light of Article 14 of the ECPHRFF since cohabitants are people
who can at any moment conclude marriage and acquire the rights and liabilities
arising therefrom.”® Moreover, the Court holds that protection of traditional
marriage is a legitimate goal which is wished to be accomplished by European
countries by imposing the same rights and liabilities on spouses and cohabitants.

Someone might think that the Court, by revealing its standpoint that the
issue of the legal effects of cohabitation is a matter of national legislation and
that there could be no discrimination against cohabitants with respect to spouses
where they do not enjoy the same rights, ’closes its eyes’ to the fact that the

4 For more details on this case see FITZPATRICK, Shae, Cohabiting with the Accused: The Formal
Limits of Spousal Privilege Affirmed in Van der Heijden v. Netherlands, Boston College International
and Comparative Law Review, Vol. 36, no. 3, Electronic Supplement, 2014, pp. 1.-16.

50" Similar C. J. Harvey: “...Court has so far declined to find violation of articles 8 and 14 where un-

married differnet-sex partners (rather than their children) are treated less favourably than married

differnet-sex partners, a key factor in reasoning has been that the aplicant unmarried differnet-sex

partners were legally able to marry and chose not to do so. “ HARVEY, Colin J., Human Rights in

the Community: Rights as Agents for Change, Hart Publishing, 2005., pp. 192.
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number of cohabitations is constantly growing. However, the Court is certainly
aware of the danger of disappearance of legal security in the event of spreading
the legal effects of marriage to informal unions,” which is very often warned
about in legal theory.”” If the Court afhrmed that the difference in the legal status
of cohabitants and spouses represents discrimination on the grounds of family
status, it would have far-reaching implications since in many European legal
systems, extramarital unions produce a much smaller number of legal effects than
marriage does.>

IV. CONCLUSION

While analysing the practice of the Court throughout almost four decades,
the authors came to several conclusions. Firstly, the study of its relevant practice
has demonstrated that the Court does not abound with cases in which it decides
on the rights of people involved in informal heterosexual unions. The lack of
initiation of such cases before the Court is not easy to explain. Namely, it is not
very likely that people in a heterosexual de facto union will initiate proceedings
before the European Court of Human Right after their complaint about being
prevented from enjoying a right arising from marriage has been rejected at a
competent national instance. It is more probable that they will, instead of opting
for long and complex judicial proceedings, simply enter into marriage and thus
in a much easier way exercise the desired right arising therefrom.’* The Court’s

51 For example, problem of proving of informal life unions, its existence and duration; need of pro-

tection of autonomy of will of those who do not want to marry to stay out of (property) effects of

marriage etc.
52 See considerations of M. Antaloskaia about the conflict of the principle of autonomy of will and
the principal of the protection of weaker party in a legal equalization of cohabitation with mar-
riage in ANTOKOLSKAIA, Masha, Economic Consequences of Informal Heterosexual Cohabitation
From Comparative Perspective: Respect Parties Autonomy or Protection of Weaker Party, in “Con-
fronting the Frontiers of Family and Succession Law”, ed. Laurent Verbeke, Alain ez al., 2012.,
Cambridge/Antwerp/Portland, 2012., pp. 41.-63.

53 Croatia has, from the European perspective, developed quite an unusual system of legal protection
of people living in informal family unions. Indeed, the latest family law legislation, the Family Act
(Official Gazette no. 103/15) and the Same-Sex Life Partnership Act (Official Gazette no. 92/14)
is oriented towards full legal equalization of people in informal relationships (cohabitation and in-
formal partnerships) with those in formal relationships (marriage and registered life partnerships).
>4 Naturally, if this is a right which is still to be exercised. It is true that the problem often arises when
the family unity terminates. But the reason why cohabitants calling for law after the termination
of cohabitation commonly are not the questions regulated by the ECPHRFF. The most common
is the question of regulation of property relations after the termination of cohabitation. In such

cases, the Court can only answer the question whether there is a discrimination against the co-
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viewpoints on cohabitation have been mostly derived from its case-law referring
to legal relationships between parents and children born out of wedlock or
between partners in homosexual unions, which has enabled us to disclose the
Court’s opinion on the right to protection of family life in de facto unions in

general.

What arises from our analysis of the relevant practice of the Court is that
it considers existence of family life a matter of vital nature which depends on
existence of close family ties in practice. In other words, the Court prefers the
content over the form of a family relationship. Accordingly, cohabitants can,
like spouses, enjoy the right to the protection of family life laid down in Article
8 of the ECPHRFE Yet, the Court finds that cohabitants are not discriminated
against in the light of Article 14 of the ECPHREFF if they come from legislations
where they do not enjoy the same rights as spouses do. The difference in the
legal status of spouses and cohabitants in some national legal systems in Europe
is regarded as their own way to accomplish a legitimate goal — protection of the
traditional marriage-based family.

The Court justifiably states that there is nothing controversial in the fact
that marriage and cohabitation do not always imply the same legal effects since
partners can freely choose to conclude marriage or to live in cohabitation. In
regard therewith, cohabitants and spouses accept the legal consequences of their
decisions or differently said, they commit to and accept the legal effects of the
form of a family union which they have decided to found. Such a position of
the Court does not entail that the Court’s practice is not being accommodated
to the changes in social relations. On the contrary, by expanding the scope of
Article 8 of the ECPHRFF far beyond the scope of the traditional marriage
concluded between two people of the opposite sex, the Court encourages the
social and legal perception of these changes. At the same time, it, by justifying
the existence of differences in the legal effects of marriage and cohabitation in
national legislations in Europe, stresses that the tradition and social changes do
not have to be neglected.

One can conclude that the Court “is catching up with the times” and adapting
the provisions of the ECPHREFF to the fact that cohabitation on the European
continent is social reality requiring a legal response. While going through such

habitants in relation to the spouses, if their life community does not produce the same property
effects, without the consideration of the way of resolving property relations.
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an adaptation, even the latest practice of the ECHR still favours marriage with
respect to cohabitation. Surely, as long as cohabitation does not imply the legal
effects of marriage, marriage will keep its central position in the family law
legislation of European countries. The legal distinction between cohabitation
and marriage might consequently help marriage retain the central position in
the European society. How long the Court will insist on its standpoint that there
is nothing dubious that national legislators protect the traditional marriage and
thus strengthen the protection of marriage as the central institute of European

legislations and the European society is yet to be seen.
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ABSTRACT

The supremacy of constitution in the legal order can be reached as a result of the
implementation of constitutionalism interpreted as a political philosophy or can
be effect of the theoretical concept of the system of norms with levels of higher and
lower norms in which the constitutional norm has the principal influence on other
ones. The interpretation of constitution as a result of either one or other former
assumption, may be governed by constitutionalism or only by other norms of legal
system without any guidance by political and social arguments. The compare of this
two ways of constitutional orders, results different role of constitutional courts. The
first one treats these kinds of institutions as guardian of people, the second one - the
guardian of the system of norms.

Key words: constitutionalism, constitutionalisation of law, supremacy of constitution,
constitutional norms, guardian of constitution.

1. INTRODUCTION

The constitutionalism is the main judicial and political thought that influence
the written constitutions in modern times, it is philosophical ground of legal
culture that focuses on constitution as a supremative act. This is the notion
that implies evolution of thinking about the content of constitutional norm,
the methods of interpretation of constitution and the role of constitutional
application of law. The coherence between constitution as an act of sovereign and
the constitutionalism as the expression of the most important legal background
of political power can be notified as one conception of legitimization of the
constitutional control of legislature. The other one situates constitution in the
center of legal system because of the supremative role of constitutional norm
in the act of creation of statutory norm. These two approaches are the basic
philosophical and theoretical inspirations of judicial control of legislative acts.
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2. THE SUPREMACY OF CONSTITUTION

Themostimportantevaluativemomentsinthedevelopmentofconstitutionalism

was the appearance in political practice the written constitutional act and the
institution of constitutional control. This first moment — “the constitutional
moment”, was the effect of historical, economical and political particularizes in
individual states'. The factors which were the basis for such difference in legal
order were concerned with the political agreement to treat the constitution as
the highest act the system of law. There are two possible models which explain
the role of the constitution in the legal culture. The first one, observed in United
States culture, is the consequence of the sustained basic role of the constitution,
which is being an act of people. This ground of supremative role of constitution,
influence the main core of constitutional provisions. The American constitution
is supposed to be the guidance of people and what is the most important the
guidance of political power. The application of law and political practice in
constitutional order is no longer arbitrative. The separation of powers is the main
idea of constitutional thought, the consequence of this principle is not only the
pragmative one but primarily is the axiological one. The constitutional ground
of exercising the legal rules establishes the order in which the individual has an
autonomy. The constitutional provisions, the separation of powersand bill of rights,
are aimed at this goal. In this model, constitutional thought-constitutionalism,
reflects in constitutional text, and constitutional interpretation. The main idea of
constitutionalism is that the constitution is the act of people so the legitimization
of the constitutional provisions and its interpretation are based on the acceptance
of people. The consequence of later is that the notion constitutionalism originally
is connected with the sources of constitutional text and its influence on social
and political practice’. The answer what is constitution and who should be the
guardian of constitution in this model is the reflex of legal discourse as the element
of practical discourse of American society. The ratification of constitution and
the text of constitution which expresses values common to different social groups
are the basis for social acceptance and the supremative role of constitution in

American legal culture. The people identificate with constitution, this text is direct

1 S. Tanasescu, The constitutionalisation of EU law In Romanian Jurisprudence, ed. K. Topidi, A.

Morawa, Constitutional Evolution In Central and Eastern Europe: Expression and integration In
the EU, Asgate Publication 2001, 43.
R. S. Kay, American constitutionalism, ed. L. Alexander, Constitutionalism. Philosophical Foun-

dations, Cambridge 1998, 31.
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expression of individual interests, and limitation of public power. Constitution
limits the public (also statutory) activeness, states autonomy of individual in
relations with public interest. American constitution restrains only political
power, interpretation of American constitution does not consider the horizontal
application of its provisions, this means that constitution is not limitation in the
relation individual-individual. The constitution is expressed to protect the power
of sovereign-the people, and this is the reason why this act is the highest one in

legal order’.

The other model of superior role of constitution can be described as the
theoretical one. Constitutional act is situated in the highest level in hierarchical
system of law and that normative presumption indicates the main role in the
legal order. Constitution in this model is not expressed as an act of sovereign
in the main idea but as the kind of act, different than others because of the
specific procedure of establishment. The inferentive, normative consequence of
this procedure is that constitutional norm is the formal ground of other norms.
The relation between constitutional norm and statutory and lower norms is
based on formal conditions, legal norms create system. This notion implicates
logical structure, the order, coherence but not material one, only the formal
one. The system of law does not necessary express legal culture, the sovereign
will. Constitution is pure, does not consists of any illegal argumentation, the
interpretation and generally the application of constitutional norm is not the
part of political and moral discourse, it is the scientific-legal process®. The idea
of this kind of legitimization of constitution is the consequence of the specific
definition of law. The author of normative or pure concept of law, Hans Kelsen,
reduces system of law only to legal norm’. This means constitutional application
of law, the interpretation of constitutional norm does not consist of any social or
moral indications. This presumption is the Kelsenian consequence of recognition
of ethical norms. He sustained that social and moral discourse does not ends with
objective conclusion, the moral conclusion is not verifiable. This ambivalence

of moral arguments which is reflected in political pluralism of moral norms

3 s M. Griflin, Constituent Power and constitutional change in American constitutionalism, ed.
M. Loughlin, N. Walker, Paradox of constitutionalism. Constituent power and constitutional
form, New York,Oxford University Press 2007, 49.

4

S. L. Poulson, Kelsen on legal interpretation, Legal Studies vol.10,1990, 136-143.
5 H. Kelsen, The pure theory of law, tr. Max Knight, The Lawbook Exchange Itd., Clark, New Jer-
sey, 2005.
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must be the taken into account in definition of law®. The legal order have to be
considered as closed and separate of the sphere of facts and morals. The law and
the constitution are the concepts derived from the notion - legal norm’. Legal
norms creates multi-level system of law, in which the recognition of norm as legal
one is based on the higher norm — it states authority of lower norm®. The valid
constitutional norm does not mean the necessary acceptance of sovereign but
only the dynamic coherence with the system of law, in the case of constitutional
norm this validity must be sustained. This assumption is called the basic norm.
This concept of constitution has the implication in interpretation of constitution
and the concept of the guardian of constitution and the constitutionality of law.
This model of constitution is detached from the sovereign will and is common in
redefinition of constitutional court in continental European countries. This model
is reductive one, it means it does not consider the political ground of law and the
accordance with constitution. This model is an answer in the light of political
discourse who should have the power to express the peoples interests. It is the
resolution to the factual conclusion that parliaments are no longer representation
of sovereign interests, this model of legal norm and in consequence, the model
of constitutional court, is one of possible way to overcome of the omnipotence
of parliaments. Specially in Europe the principle of parliaments sovereignty, and
the presumption of its best representation of the peoples will were strong in the
political thought, so the examination of statutory and the proclaiming its not
constitutionality were the different from the main intuition about democracy and
democratic legitimacy. The constitutional act in political philosophy was not so
closely related to the peoples will. One of the fathers of liberal democracy,of the
autonomy of individual and the limitations on parliaments’ acts - John Locke and
his conception of individual rights as a border of political power’, was no longer
popular in European constitutionalism as it was in American one. The principle
of the people as the sovereign is still declared in modern constitutions but is not
the ground of its interpretation. This principle is forgotten in European political
philosophy and in constitutional adjudication. This political way of thinking

J. Brand-Ballard, Kelsen’s unstable alternative to natural law:recent critiques, The American Jour-
nal of Jurisprudence vol. 4, 1996, 143.

S. L. Poulson, Four phases In Hans Kelsen’s legal theory? Reflections on a Periodization, Oxford
Journal of Leal Studies vol.18, 1998, 154.

The concept of law as Multi-level system originally comes from Adolf Merkl. See S. L. Poulson,
Four..., 165.

J. Locke, Two treaties of governmentfor Whitmore and Fenn, and C. Brown, London 1821.
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that situated parliaments in the center of the system of protection of individual
rights and the strong democratic routs of the legitimacy in this aspect of legal
order, maintained the conception that between constitution and statutory as
parliaments act there is not any necessary collision. Consequently the existence of
constitutional judiciary were pointed as lacking of democratic legitimacy. In this
political atmosphere Kelsen’s conception, with its reduction of social, moral and
political argumentation, was the compromise. The European constitutionalism
connected with state faces mainly the problem of connection of the political
and philosophical aspect of this idea and the interpretation of constitutional
provisions in the light of this idea.

3. THE GUARDIAN OF CONSTITUTION

In accordance with the presumption of the most important role of the
constitution in the legal order, the very important moment in the evolution of
constitutionalism was the appearance of constitutional control of parliaments
acts. Equally important is the factors and justification or legitimacy to control

statutory acts.

In American model — named judicial review, the justification of such a control
is the minimum of social acceptance of constitution and its substance'®. The
constitution is supposed to be the act of the people, superior to legislative power.
Legislative power and statutory represents majority, so the individual interest
can collapsed in democratic process but the constitutional substance expresses
minority and individuals interests that there must be taken into account in
political process. In Locke’s conceptions conflicts between rights and liberties
were supposed to be resolved by courts, and this thought inevitably influenced
legal practice, but not only this one. Judicial review - courts control and legislative
acts and practices appeared as in concreto control. This means that constitutional
control in judicial review model is incidental to the main dispute in litigation.
This institution appears in the case and the litigant sustains unconstitutional any
act or practice of public power and the court is treated as the one that has social
and political legitimacy to represent the peoples will expressed in the constitution.
Judical review is based on courts practice, the precedent, but also on the social
acceptance of this kind of jurisdiction. Courts have authority to be guardian

10 R Kay, American constitutionalism, Ed. L. Alexander Constitutionalism, Philosophical Foun-

dations, Cambridge 1998, 33.
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of constitution. This political practice is compatible with supremative role of
constitution justified by the presumption that this act is the direct expression
of sovereign will. The supremative clause states that the constitution is superior
because of the states sovereignty, it means the people of the state are sovereign'!,
any power also legislative one are only obliged to fulfill such will. There is possible
collision between legislator and the substance of constitution, and the judiciary
power is obliged to act in accordance with constitution so in the situation of
collision judge has to take a into account the priority of constitutional provision
in particular case. Judges decisions generally does not declare statutory invalid,
only in resolved case, but the higher court declares act or action unconstitutional,
the importance and influence on other decision is broader. This a consequence
of precedent de iure as the one of the sources of law. This kind of constitutional
control is not so endangered by aversive argumentation especially concerned with
judges lack of democratic legitimization to act as legislator. Abstractive control
of constitution would be more evident to political discourse as having legislative
competences. In American constitutionalism judicial review was supported
by political argumentation that judges are the ones who should represents
constitutional rights and liberties. The interpretation of constitution is treated
as realization of preexisting rules and is not determined by text of constitution'?.
This approach is coherent with the coexistence in constitutional interpretation
arguments not only based on the text but also the ones which are derived from
the idea of constitutionalism. Judical rewiew and constitutional interpretation
are reflexes of two constitutions: the written and unwritten but influenced by
constitutionalism. Judges are the important links of constitution because of the
process of its interpretation’®. This evolution of the idea of constitutionalism
is connected with the doubts that the ones who governs, especially legislators,
are no longer the one who are governed. This conclusion appears also on the
European ground, but here it is rather political and historical conclusion, than
the philosophical one. The authorial and totalitarian regimes which Europe faced
were factors that influenced the conception that rulers and ruled are not the same
sovereign, this two sides represents different interests, and parliaments forfeited
there political position of the best representation of individual interests. These

"' \W. L. Ferran, Political suvereignty: The Supreme Authority In the United States, Southern Liberty

Press, 2005, 76.

12 Rp.s. Kay, America...,37.

13 R Hirschl, C. L. Eisgruber, Prologue: North American Constitutionalism, International Journal

of Constitutional Law, vol. 4 no. 2, 2006, 203.
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factors assured European constitutionalism that there is a need of other than
parliaments guardian of constitution. The conception of Hans Kelsen’s separate
constitutional court had the political support. In this conception the guardian of
constitution should be different than other tree powers. It is supposed to be the
institution thatdoes notexercises the power. Constitutional judgesare in Kelsenians
thought are rather scientists, their main role is to control logical coherence of
the system of law. The constitutional judgment should be the effect of scientific
process of comparison of norms. This process does not-in Kelsen’s conception-
engage unnormative argumentation. The collision with the constitutional norm
can be ascertain in isolation, without any moral or political argumentation.
Normative definition of legal system is pure, does not engage broader then
normative perspective. There are not any other con stitution than constitutional
norms. In Kelsen’s theory interpretation of constitution can be determined by
legal norms. It means that constitutional judge does not reflects the peoples will
but legal norm. Normative presumption of constitutional interpretation taking
in abstraction can be taken as coherent with the constitutional court vision as
apolitical organ. The theoretical conception of constitutional judgments treated
as process of logical verification of hierarchical accordance of lower norm with
higher norm must be confronted with practical application of constitution
by constitutional courts. Practical conclusions are concerned with the notion
of constitutional norm. Kelsen treated constitution as the superior act in legal
system because of specific authority, which is derived from the authority of the
basic norm. The most controversial accent in the Kelsenian theory is the authority
of the basic norm — it is stated as presupposed by layers as the consequence being
the first link in the chain of the validity of norms'. Kelsen’s theory is concerned
with the notion of norm but lacks the norm’s interpretation but besides this it
could be susteind if constitutions were written only in rule manner. It means
that if constitutional norm were kind of norm which rules are his concept of
legal system and constitutional control as logical process would not be so evitable
not coherent with the application of constitution in European constitutional
practice. The main problem with confrontation the theory with legal practice is
the specific application of constitutional norm — the way that Ronald Dworkin

called necessary aplication manner but relevant manner®.

14 J. Raz, Kelsen’s theory of Basic norm, The American Journal of Jurisprudence, vol.19, 1974, 96.

15 R Dworkin, The model of rules, The University of Chicago Law Review vol.35 no. 14, 1967-68,
26.
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4. THE CONSTITUTIONAL NORM

The constitutional judgment is not always the clear case, it is rather hard

case'®, it means constitutional text does not have determine the judgment.
This kind of reflection that can be observed in constitutional adjudication is
mostly the reflex of the principle as the most common norm which appears in
constitutions, and axiological engagement of constitutional text. Kelsen’s concept
of constitution is based on the vision that constitutional norm should regulate
the structure of power and the main institutions in the state. In Kelsen’s concept
there is also possible the material constitution with the provisions that concern
bill of rights but it is not the core of constitution in his theory'. Nevertheless
constitution is the reflex of the idea of constitutionalism, even if is not obvious in
constitutional interpretation so the notion “constitution” implies the protection
of human rights in confrontation witch public interest. Constitution provisions
are originally thought to be limitation on public power, nowadays this aspect
of constitutionalism is hidden by the provision of the structure of public
institutions, there are in some interpretations not exposed. Abstractly taken
constitutions can be treat in this manner but the application of constitutions in
particular cases exaggerate the main constitutional issue — the limitation of public
power and the autonomy of individual in confrontation witch public power.
It means that the constitutional control of legislative acts — the exercising of
constitutional provisions, is one of the basic moments in evolution of the idea
of constitutionalism. Constitutional control indicates beside the previous one,
the characteristic of constitutional norms. These are usually principles, especially
provisions which protect individual rights and liberties, so it means that this kind
of norm is optimalised'® in legal order. Principles are not applicable in definite
manner, mostly this is not absolute kind of norm. It means the principle can
be limited by other norms. The legislator is obliged to fulfill the constitutional

16 Op hard cases see R. Dworkin, Hard Cases, Harvard Law review vol. 88 no. 6, 1975, 1057-1109
or R. Dworkin, No right answer, New York University Law Review, vol. 53 no.1, 1978, 1-32.
Dworkin sustain that even if the legal norm does not determine the constitutional case, there is
one right answer which reflects institutional support and political morality.

17 H. Kelsen, Istota i rozwéj sadownictwa konstytucyjnego, Studia i Materialy Trybunatu Konsty-

tucyjnego Tom XXXI, Warszawa 2009, 21.
8 The conception of principles as optimalisation commands is R. Alexys' conception. The author
treates the notion of principle and the conception of principle of proportionality as the necessary
concept that can be observed in application of principles. See R. Alexy, A Theory of Constitutional
Rights, Oxford New York 2002 and R. Alexy, On the Structure of Legal Principles, Ratio Juris vol.

13 no. 3 September 2000, 296-298.
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norms but proportion between realization of constitutional norm and the
conflicting other, usually statutory, norms is no longer sustained to legislative
power. The evolution of constitutionalism as an idea considers the violation
of constitution by legislator, so the proportion of limitation is supposed to be
controlled by constitutional court. The idea of principle as a norm considers its
limitations, and more or less application. This means that legal system does not
indicate where is the line of proportion and disproportion, the line between legal
action of legislator and the unconstitutional discretion. The accordance with
constitution inferentially lead to balancing of norms and the application of the
principle of proportionality- the limitation clause. The principle does not directs
the scope of its application. The other characteristic of principle is it is open to
different interpretation, it does not determine the substance it contains. There
are possible multiplications of interpretation of principle. The main reason of
such conclusion is that in principle provisions are prepossessed axiological values.
Constitutional principles are thought to be the expressions of constitutionalism
as an idea, it articulate the liberal thought of individual as an autonomous legal
subject. It means that if we treat the constitution as the supreme act in legal order
because of its coherence with constitutionalism as an idea of legal culture, we can
not reject the axiological or moral ground of constitutional norm. Constitutional
judgments in these concept are the part of legal discourse in which the notion
constitutionalism, and the substance of constitutional norm is fulfilled in
evaluative manner by constitutional case law. This case law is in that sense part
of cultural and political argumentation. Constitutional judge but not in Kelsen’s
sense have to take into account not only legal arguments, and the resolution of
constitutional dispute is not objective. The legal norm without its interpretation
does not determine the constitutional judgment, so the application of constitution
is hard to predict. The constitutional adjudication reflects in this sense the
identity of legal culture. Each constitutional court has the margin of appreciation
in determining the weight of principle in particular legal order. It means that it
is margin, it is not the discretion interpreted as arbitrariness. The conception of
constitutionalism implies the similar interpretation of constitutional norm which
embraces axiological substance. The burden of the application of constitutional
norm is situated in the application of the principle of proportionality. The last
one reflects the identity of legal order. Modern constitutions in its declarations
are rather similar, constitutional norm treated only as the text one does not differ
in the main idea in other political order. The identity appears in its application,

in balancing principles in particular legal culture.
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The consequence of the similarity of constitutional texts of different countries
creates other interpretations of the notion constitutionalism, that is not necessary
connected with the state. It can be treated as the next moment of reinterpretation
of the notion “constitutionalism”. Constitutionalisation of international law an
European law or the global constitutionalism-the constitutionalism without a
state are the recent accents that can in perspective influence the constitutional
thought. In traditional interpretation of constitutionalism concerned with
state, the main idea that reinterpretates this notion is horizontal application of
constitutional norm. It means that individual is no longer endanger only by
public power but also by other individual. The constitution in that sense can
express not only autonomy of individual in relation with public interest but also
in relation with private interest.

5. CONCLUSION

The constitution can be treated in legal order as formal basis of other norms or
as the expression of the idea of constitutionalism. These two approaches sustains
different directions to constitutional interpretation. The first one considers
constitutional norm as clear, which means the application of it does not take into
consideration any elements that can be identified as legal ones. Constitutional
control other legal acts in that sense are the comparison of norms and declaration
of unconstitutionality is based on lack of authority of norm situated on lower
level in the multilevel conception of the system of law. Constitutional court in
that conception is declared as neutral, not engaged in exercising of power, is
situated outside of the concept of separation of power. This kind of court is
defined to be negative legislator which judgments are effect of objective reasoning
concerning testing the accordance with higher norm. The relations between
norms are the dynamic ones, constitutional norm is not the substantive basis
of lower particular norms. In this concept constitutional court is not thought
to be the one that expresses sovereign will, the one that redefines the notion
constitutionalism, the one that guides the resolutions of conflicting interests.
The constitutional court is supposed to be not political one but technical one.
This concept faces the difficultness of the coherence this theoretical idea with the
way the constitutional norm is applicable in constitutional dispute. Descriptive
appreciation of the constitutional adjudication indicates that constitutional
norm is determined not only by the text of constitution and the scope of

fulfillment of constitutional principles is the consequence of the balancing of
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norms- the process that from the theoretical perspective entail the application of
the principle of proportionality, and that entail from the political perspective the
resolution of the conflicting interests. The second approach necessarily connects
the constitutional interpretation and the notion constitutional norm witch the
idea of constitutionalism. The constitution in that sense is the basis of other norms
because of the substance of constitutional provisions. The notion constitution,
and the interpretation of constitutional norm is opened on evolution as the
consequence of the reinterpretation of the idea of constitutionalism but also as
the consequence of social and cultural needs of the sovereign. Constitution in
that conception has the dimension of axiological value in legal order, its supreme
role is derived from that dimension. Originally that dimension justifies the
constitutional control of especially acts which have democratic legitimization
and ascertain its unconstitutionality. This conception is coherent with theoretical
analyses of the constitutional norm which declare its undetermined manner
of application. Constitution as an expression of very different interests is the
effect of the peoples agreement so the exercising of constitutional norms are
aimed at finding this interests balanced. Applying principle of proportionality,
constitutional courts are concerned with express this idea of agreement that were
the basis if the constitutionalism as political thought. Constitutional court or
courts has this main role, and that fact justifies the competence to control acts of
parliaments. Constitutional judge expresses the people will in political process,
and the constitution is, because of constitutional control of other legal acts, still

the basic expression of that will unlike at least piece of legislation.
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ABSTRACT

This paper gives a brief outline of the background of the adoption of the Optional
Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment and basic characteristics of its system of preventive visits.
The conditions determined by the Optional Protocol for establishing the national
preventive mechanisms and the authorities these mechanisms must have, as well as the
way in which the provisions of the Optional Protocol have been implemented in the
Republic of Croatia are also addressed. Entrusting matters of the national preventive
mechanism in the Republic of Croatia to the Ombudsman and his activities are viewed
within the context of the existing legislative framework, its proposed amendments
and the basic efficiency criteria of the national preventive mechanisms: regularity of
visits to the places where persons are deprived of their liberty, independence of the
national preventive mechanism and the dialogue with the bodies of state authority.
The legislative framework and the activities of the Ombudsman of the Republic of
Croatia are compared to the Slovene “Ombudsman plus” model, on which, with
some particular derogations, the proposed amendments of the legislative framework
for the activities of the National Preventive Mechanism in the Republic of Croatia
are based.

Key words: Optional Protocol to the Convention against Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment, national preventive mechanism,
Ombudsman, Republic of Croatia.
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l. INTRODUCTION

Whether it is the flagrant acts of torture or poor living and hygiene conditions

in the places where persons are deprived of their liberty, torture and other cruel,
inhuman or degrading treatment or punishment occur in most world countries.
The (in)efhiciency of the existing international, regional and national instruments
which contain the provision on the ban of such behaviour and the mechanisms
foreseen by them was therefore discussed for decades. The Optional Protocol
to the Convention against Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment (2002)' (hereinafter referred to as: the Optional
Protocol) introduces some new concepts into the system of protection of human
rights. The most important ones are definitely the focus on prevention and not
punishment, and introduction of the system of preventive visits in which the
activities of two mechanisms are combined: the international and national one.
The Optional Protocol obligates states parties to establish the national preventive
mechanism for prevention of torture and other cruel, inhuman or degrading
treatment or punishment (hereinafter referred to as: the national preventive
mechanism) and determines the basic conditions and authorities which one such
body must have, letting states parties decide on their own which body or bodies
will carry out the duties of the national preventive mechanism. In the Republic
of Croatia the Ombudsman? is determined as a body competent for carrying out

the duties of the national preventive mechanism.

With the aim of better understanding the system of preventive visits
established by the Optional Protocol, the paper will give a brief outline of the
background of the adoption of the Optional Protocol and basic characteristics
envisioned by its system. In addition, we will review the conditions set by the
Optional Protocol for establishing the national preventive mechanisms, the
authorities these mechanisms must possess, and the way in which the provisions
of the Optional Protocol have been implemented in the Republic of Croatia.

Entrusting matters of the national preventive mechanism in the Republic of

1 Fakultativni protokol uz Konvenciju protiv mucenja i drugih okrutnih, neljudskib ili ponizavajucih

postupaka ili kaznjavanja, Official Journal of the Republic of Croatia — International agreements,
Nos. 2/2005 and 3/2007.

'The Republic of Croatia ratified the Optional Protocol on 5 April 2005 and it came into force on
22 June 2006.

Words and conceptual collocations that have gender significance (e.g. Ombudsman), regardles of
whether they are used in this paper in masculine or feminine gender, relate equally to masculine
or feminine gender.
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Croatia to the Ombudsman and his activities will be reviewed within the context
of the existing legislative framework, its proposed amendments and the basic
efficiency criteria of the national preventive mechanisms: regularity of visits to
the places where persons are deprived of their liberty, independence and the
dialogue with the bodies of state authority. The legislative framework and the
activities of the Ombudsman of the Republic of Croatia will be compared to the
Slovene “Ombudsman plus” model, on which, with some particular derogations,
the proposed amendments of the legislative framework for the activities of the
National Preventive Mechanism in the Republic of Croatia are based. Because
of the extensive subject matter, the paper will not go into detail on defining the
terms “torture and other cruel, inhuman or degrading treatment or punishment”,
“places where persons are or may be deprived of their liberty (places of detention)”

and “persons deprived of their liberty”.

ll. THE OPTIONAL PROTOCOL TO THE CONVENTION AGAINST
TORTURE AND OTHER CRUEL, INHUMAN OR DEGRADING
TREATMENT OR PUNISHMENT

1.1 BACKGROUND OF THE ADOPTION OF THE OPTIONAL PROTOCOL
TO THE CONVENTION AGAINST TORTURE AND OTHER CRUEL,
INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT

Protection from torture and other cruel, inhuman or degrading treatment
or punishment is one of the fundamental human rights and the prohibition
against torture nowadays has the status of 7us cogens norm in international law.’
Nevertheless, the cases of torture and other cruel, inhuman or degrading treatment
or punishment still occur in many countries.” Therefore, for the last few decades
the problem of establishing the efficient mechanisms for the prevention of torture
has been one of the fundamental questions in supporting the protection of
persons deprived of their liberty of the above listed forms of forbidden treatment
or punishment. In order to better understand the importance and innovativeness

3 For more details, see de Wet, Erika: ,, The Prohibition of Torture as an International Norm of jus
cogens and Its Implications for National and Customary Law*, Enropean Journal of International
Law, Vol. 15, No 1, 2004, pp. 97 — 98.

4

For more details, see Report of the Special Repporteur on torture and other cruel, inhuman or degra-
ding treatment or punishment, Juan E. Méndez, A/HRC/22/53/Add.4 (12 March 2013), the official
websites of the High Commissioner for Human Rights, http://ap.ohchr.org/documents/dpage_e.
aspx’m=103
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of mechanisms foreseen by the Optional Protocol, its inception will be addressed
further in the text.

The provisions on the prohibition of torture are contained in the fundamental
international and regional human rights documents and international
humanitarian law adopted after the Second World War. Such provision is
contained, inter alia, in Article 5 of the Universal Declaration of Human Rights
(1948)°, Article 7 of the International Covenant on Civil and Political Rights
(1966)°, Article 3 of Convention for the Protection of Human Rights and
Fundamental Freedoms (1950)7, Article 5 of the African Charter on Human
and People’s Rights (The Banjul Charter) (1981)%, Article 5 of the American
Convention on Human Rights (1969)°, Article 31 of the Geneva Convention
Relative to the Protection of Civilian Persons in Time of War (1949)'°, Articles
13, 14, 17 and 130 of the Geneva Convention Relative to the Treatment of
Prisoners of War (1949)!!" Articles 5 and 7 of the Protocol Additional to the
Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts (1977)"2. However, during the 1970s
it was recognized that the prohibition against torture itself and the existing
human rights mechanisms to monitor states’ obedience of the prohibition such
as periodic state reports and the possibility of filing individual and interstate
complaints, were not enough to prevent the occurrence of torture and other
cruel, inhuman or degrading treatment or punishment."

Opéa deklaracija o ljudskim pravima, Official Journal of the Republic of Croatia — International
agreements, No. 12/2009.

S Medunarodni pakt o gradanskim i politickim pravima, Official Journal of the Social Federal Repu-
blic of Yugoslavia — International agreements, No. 7/1971 and Official Journal of the Republic of
Croatia — International agreements, No. 12/1993.

7

Konvencija za zastitu ljudskih prava i temeljnih sloboda, Official Journal of the Republic of Croa-
tia — International agreements, Nos. 18/1997, 6/1999, 14/2002, 13/2003, 9/2005, 1/2006 and
2/2010.

8 African (Banjul) Charter on Human and Peoples Rights, the official websites of the African Union,
http://au.int/en/sites/default/files/banjul_charter.pdf

American convention on human rights, the official websites of the Organization of American States,
hetp://www.oas.org/dil/treaties_B-32_American_Convention_on_Human_Rights.htm

10 Zenevske konvencije i dopunski protokoli, Official Journal of the Republic of Croatia — International
agreements, No. 5/1994.

U Ibidem.

2 Ibidem.

13

Kessing, Peter Vedel: ,New Optional Protocol to the UN Torture Convention®, Nordic Journal of
International Law, No. 72, 2003, p. 574.
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Two different positions emerged on how to prevent torture more efficiently.
The proponents of the first position believed that it was possible to prevent torture
by fighting impunity of perpetrators of torture and other cruel, inhuman or
degrading treatment or punishment, that is through criminalization of such acts
in international and national criminal law.'* This position resulted in adopting
the Declaration on the Protection of All Persons from Being Subjected to Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment (1975)", and
later in adopting the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (1984)'® and Inter-American Convention
to Prevent and Punish Torture (1985)". On the other hand, in the mid-1970s
Jean-Jacques Gautier was first to put forward the idea of preventing torture via
system of preventive visits to places where persons are deprived of their liberty.'®
This idea prevailed during the adoption of the European Convention for the
Prevention of Torture and Inhuman or Degrading Treatment or Punishment

(1987)", and finally, with the adoption of the Optional Protocol.

However, over 30 years passed from the very idea of adopting the Optional
Protocol to its actual adoption. Back in 1980 the Republic of Costa Rica formally
submitted to former United Nations Commission on Human Rights the text
of the Draft Optional Protocol to the Draft International Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment®,
which foresaw the establishment of the system of preventive visits to places where

Y Thidem.

15 Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel, Inbu-
man or Degrading Treatment or Punishment, General Assembly Resolution 3452 (XXX) (9 Decem-
ber 1975), the official websites of the United Nations, http://www.un.org/documents/ga/res/30/

ares30.htm

16 Konvencija protiv torture i drugih surovih, neljudskih ili ponizavajucib kazni i postupaka, Official

Journal of the Social Federal Republic of Yugoslavia — International agreements, No. 9/1991 and
Official Journal of the Republic of Croatia — International agreements, No. 12/1993.
17 Inter-American Convention to Prevent and Punish Torture, the official websites of the Organization
of American States, http://www.oas.org/juridico/english/treaties/a-51.html
18 Evans, Malcolm D., Haenni-Dale Claudine: ,Preventing Torture? The Development of the Opti-
onal Protocol to he UN Convention against Torture®, Human Rights Law Review, Vol. 4, No. 1,
2004, p. 22.
Europska konvencija o sprecavanju mucenja i neljudskog ili ponizavajuceg postupanja ili kaznjavanja s
protokolima, Official Journal of the Republic of Croatia — International agreements, No. 14/1997
and 11/2000.

Draft Optional Protocol to the Draft International Convention against Torture and Other Cruel, In-
human or Degrading Treatment or Punishment, E/CN.4/1409 (10 April 1980)

19

20
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persons are deprived of their liberty.?! It was not until 1992 that the Commission
on Human Rights finally established an open-ended working group with the
aim of putting together the Draft Optional Protocol based on the text proposed
by the Republic of Costa Rica.?” In February 2001 the United States of Mexico
proposed that the main role in the prevention of torture should be played by
national as opposed to international visiting mechanisms.” As opposed to the
Mexican proposal, the Swedish/EU proposal leant heavily towards the concept
of a stronger international mechanism, which would carry out the preventive
visits.”* The final Draft Optional Protocol contained the elements of both
proposals and foresaw the establishment of a strong international preventive
mechanism complemented with an obligation to establish equally strong national
preventive mechanisms in states parties.”” The Optional Protocol was adopted on
18 December 2002 and came into force on 22 June 2006, the thirtieth day after
the date of deposit of the twentieth instrument of ratification with the Secretary-
General of the United Nations.*

1.2 SYSTEM OF PREVENTIVE VISITS

The Optional Protocol does not contain a list of new substantial rights,
but the objective of the Optional Protocol is to establish a system of regular
visits undertaken by independent international and national bodies to places
where persons are deprived of their liberty”, in order to prevent torture and
other cruel, inhuman or degrading treatment or punishment (Article 1 of the
Optional Protocol). Therefore, in literature, the Optional Protocol is not viewed

21 For more details, see Evans, Haenni-Dale, op. cit. (note 18), pp. 23 - 24.

22 Ibidem, pp. 25 — 26.

2 Ibidem, p. 27.

24 For more details, see ibidem, pp. 41 — 42.

2 Ibidem, p. 43.

26 1, January 2015, 76 states are full states parties to the Optional Protocol. For more details, see the
official websites of the United Nations, https://treaties.un.org/pages/ViewDetails.aspx?src=TRE-
ATY&mtdsg_no=IV-9-b&chapter=4&lang=en

27

Pursuant to Article 4 Paragraph 1 of the Oprional Protocol each state party is obligated to allow
visits of the Subcommittee on Prevention of Torture and of the national preventive mechanism or
mechanisms to any place under its jurisdiction and control where persons are or may be deprived
of their liberty, either by virtue of an order given by a public authority or at its instigation or with
its consent or acquiescence (places of detention). Pursuant to Aricle 4 paragraph 2 of the Optional
Protocol deprivation of liberty means any form of detention or imprisonment or the placement of
a person in a public or private custodial setting which that person is not permitted to leave at will
by order of any judicial, administrative or other authority.
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as a standard-setting instrument for the protection of human rights, but as an
operational treaty, which presumes the establishment of specific mechanisms,
which help states parties to fulfill their obligation to prevent torture.?® The
Optional Protocol introduces several new concepts into the United Nations
human rights system: it emphasizes the importance of prevention; it combines
activities of international and national mechanisms; it emphasizes the importance
of cooperation, and not condemnation, and it establishes a triangular relationship
between the states parties, the Subcommittee on Prevention of Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (hereinafter referred
to as: the Subcommittee on Prevention of Torture) and national preventive

mechanism or mechanisms in the states parties.”

The system of preventive visits established by the Optional Protocol shares
similarities with the system of preventive visits of the Council of Europe established
by the European Convention for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment.”® Unlike the European Convention for the
Prevention of Torture and Inhuman or Degrading Treatment or Punishment that
established the European Committee for the Prevention of Torture and Inhuman
or Degrading Treatment or Punishment, the Optional Protocol features a dual
system in which national preventive mechanisms supplement the work of the
international Subcommittee on Prevention of Torture.’!

The Subcommittee on Prevention of Torture is an international body, which
visits places of detention, and makes recommendations to states parties regarding
the protection of persons deprived of their liberty against torture and other
cruel, inhuman or degrading treatment or punishment (Article 11 Paragraph 1
Point a) of the Optional Protocol). The Subcommittee on Prevention of Torture
pays four different types of visits: regular visits, control visits, advisory visits

28 Dixon, Amy: , The Case for Publishing OPCAT Visit Reports in New Zealand®, New Zealand
Journal of Public and International Law, Vol. 11, No. 3, 2013, p. 555.

Geaminu, Radu-Florin: ,,Implementing a National Preventive Machanism for the Prevention of
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment in Places of Detenti-
on in Romania®, Lex ET Sciencia, Juridical Series, Vol. 2, No. 19, 2012, p. 47.

From its inception in 1990 to 13 January 2015, the European Committee for the Prevention of

29

30

Torture and Inhuman or Degrading Treatment or Punishment carried out 369 visits (220 regular
and 149 ad hoc visits) and published 318 reports. For more details, see the official websites of the
Council of Europe, http://www.cpt.coe.int/en/about.htm

31 Edwards, Alice: ,The Optional Protocol to the Convention against Torture and the Detention of

Refugees®, International and Comparative Law Quaterly, Vol. 57, 2008, p. 794.
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to the national preventive mechanism and Optional Protocol advisory visits.*?
The Subcommittee on Prevention of Torture is also authorized to cooperate
with national preventive mechanisms, as well as with relevant bodies and United
Nations mechanisms and other international, regional and national institutions
and organizations working towards the strengthening of the protection of all
persons deprived of their liberty against torture (Article 11 Paragraph 1 Points b)
and ¢) of the Optional Protocol). However, with regards to method of work and
available resources, the Subcommittee on Prevention of Torture is able to visit
each state party of the Optional Protocol once in 20 years.” For example, the
Subcommittee on Prevention of Torture carried out only six official visits to states
parties in 2013.>* Considering the above, national preventive mechanisms play
an important role in protecting persons deprived of their liberty against torture
and other cruel, inhuman or degrading treatment or punishment, because they
are closer to local realities and have more capacity to visit places where persons

are deprived of their liberty.”

[Il. NATIONAL PREVENTIVE MECHANISMS FOR THE PREVENTION
OF TORTURE AND OTHER CRUEL, INHUMAN OR DEGRADING
TREATMENT OR PUNISHMENT

1.1 ESTABLISHMENT OF NATIONAL PREVENTIVE MECHANISMS IN STATES
PARTIES OF THE OPTIONAL PROTOCOL

The Optional Protocol requires states parties to set up, designate or maintain
at the domestic level, at the latest a year after the entry into force of the Optional

Protocol or of its ratification or accession (Article 17 of the Optional Protocol), one

32 Optional Protocol to the Convention against Torture (OPCAT), Subcommittee on Prevention of Tor-

ture, the official websites of the United Nations, http://www.ohchr.org/EN/HRBodies/f OPCAT/
Pages/ OPCAT Intro.aspx

Fifth annual report of the Subcommittee on Prevention of Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, CAT/C/48/3 (19 March 2012), the official websites of the
United Nations, http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?sym-
bolno=CAT%2fC%2{48%2f3&Lang=en , paragraph 44.

Seventh annual report of the Subcommittee on Prevention of Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment, CAT/C/52/2 (20 March 2014), the official websites of the
United Nations, htep://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?sym-
bolno=CAT%2fC%252%2f2&Lang=en , paragraphs 11 — 14.

de Beco, Gauthier: , The Optional Protocol to the Convention against Torture and Other Cruel,

33

34

35

Inhuman or Degrading Treatmen ar Punishment (The OPCAT) in Europe: Duplication or Rein-
forcement®, Maastricht Journal on European and Comparative Law, Vol. 18, No. 3, 2011, p. 263.
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or several visiting bodies for the prevention of torture and other cruel, inhuman
or degrading treatment or punishment (Article 3 of the Optional Protocol).
The implementation of this obligation may be postponed for a maximum of
six years.** The Optional Protocol does not provide detailed provisions on the
setting up, designation or maintenance of national preventive mechanisms or the
detailed provisions on institutional characteristics which such mechanisms must
have.’” Nevertheless, the Optional Protocol requires states parties to guarantee
the functional independence of the national preventive mechanisms as well as
the independence of their personnel, to take necessary measures to ensure that
the experts of the national preventive mechanisms have the required capabilities
and professional knowledge, and to strive for a gender balance and the adequate
representation of ethnic and minority groups (Article 18 Paragraphs 1 and 2 of
the Optional Protocol). The Optional Protocol also requires states parties to make
available the necessary resources for the functioning of the national preventive
mechanisms (Article 18 Paragraph 3 of the Optional Protocol). When establishing
national preventive mechanisms, states parties must give due consideration to
the Principles relating to the Status of National Institutions for the Promotion
and Protection of Human Rights (The Paris Principles) (1993)* (Article 18
Paragraph 4 of the Optional Protocol). In order to facilitate the implementation
of provisions of the Optional Protocol in the states parties, the Subcommittee
on Prevention of Torture issued Guidelines on National Preventive Mechanisms
(2010)* which contain basic principles for the national preventive mechanisms

and guidelines regarding their establishment and operation.

36 Upon ratification of the Optional Protocol, states parties may make a declaration postponing the

implementation of their obligations under either part III or part IV of the Optional Protocol. This
postponement shall be valid for a maximum of three years. After due representations made by the
state party and after consultation with the Subcommittee on Prevention of Torture, the Commi-
ttee against Torture may extend that period for an additional two years. (Article 24 of the Optional

Protocol).

37 Steinerte, Elina, Murray, Rachel: ,, Same but Different? National human rights commissions and

ombudsman institutions as national preventive mechanisms unter the Optional Protocol to the
UN Convention against Torture®, Essex Human Rights Review, Vol. 6, No. 1, 2009, p. 58.
38 Principles relating to the Status of National Institutions (The Paris Principles), AIRES/48/134 (20
December 1993), the official websites of the United Nations, http://www.un.org/documents/ga/
res/48/a48r134.htm
Subcommittee on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Gui-
delines on national preventive mechanisms, CAT/OP/12/5 (9 December 2010), the official websites
of the United Nations, http://www.ohchr.org/EN/HRBodies/ OPCAT/Pages/NationalPreventive-
Mechanisms.aspx

39
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According to the basic principles contained in the Guidelines on National
Preventive Mechanisms, the mandate and powers of the national preventive
mechanism should be in accordance with the Optional Protocol and they should
be clearly set out in a constitutional or legislative text.* The relevant legislation
should specify the period of office of the members of the national preventive
mechanism and any grounds for their dismissal.’ The national preventive
mechanism should be determined by an open, transparent and inclusive process
which involves a wide range of stakeholders, including civil society.* However,
states parties have the liberty to choose between setting up a new body, which
will perform the tasks of the national preventive mechanism, or entrusting these
tasks to existing bodies. From 76 states parties to the Optional Protocol, only 53
states parties formally chose bodies that perform the tasks of national preventive
mechanism.”® In practice states parties deal with the matter of establishing
national preventive mechanism in different ways. The bodies entrusted with the
tasks of the national preventive mechanisms fall broadly into four categories:

1. the existing or soon to be established national human rights institutions
become the national preventive mechanisms,
2. an existing ombudsman takes on an additional position of the national
preventive mechanism,
3. the national preventive mechanism is a combination of existing statutory or
constitutional bodies or non-governmental organizations,
4. a specific body is created for the purpose of acting as the national preventive
mechanism.44
Regardless of the type of the national preventive mechanism, its efficiency
depends on its independence (functional as well as the independence of
personnel), its credibility, the scope of its mandates, its ability to operate freely
and sufficient funds for its functioning.®

40 Ibidem, paragraphs 6 and 7.

N Thidem, paragraph 9.

2 Ibidem, paragraph 16.

% The list of states parties to the Optional Protocol and national preventive mechanisms is available
at the official websites of the United Nations, http://www.ohchr.org/EN/HRBodies/ OPCAT/
Pages/NationalPreventiveMechanisms.aspx

44 Murray, Rachel: ,National Preventive Mechanisms under the Optional Protocol to the Torture
Convention: One Size Does Not Fit All“, Netherlands Quaterly of Human Rights, Vol. 26, No. 4,
2008, pp. 487 — 488.

45

Steinerte, Murray, op. cit. (note 37), p. 57.
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I11.2. POWERS OF NATIONAL PREVENTIVE MECHANISMS

Under Article 19 of the Optional Protocol states parties are required to grant
the national preventive mechanisms minimum powers which include regular
examinations of the treatment of persons deprived of their liberty in places of
detention, to make recommendations to the relevant authorities with the aim
of improving the treatment and the conditions of persons deprived of their
liberty and to prevent torture and other cruel, inhuman or degrading treatment
or punishment, and to submit proposals and observations concerning existing
or draft legislation. In order to enable the national preventive mechanisms to
fulfill their mandate, states parties are required to grant access to all places where
persons are deprived of their liberty, access to all the information regarding those
places of detention, as well as access to information referring to the treatment of
those persons and their conditions of detention, the opportunity to have private
interviews with persons deprived of liberty as well as with any other person who
the national preventive mechanism believes may supply relevant information,
and ultimately, the liberty to choose places they want to visit and the right to
have contacts with the Subcommittee on Prevention of Torture (Article 20 of the
Optional Protocol). The states parties also undertake the obligation to publish
and disseminate the annual reports of the national preventive mechanisms and
to examine their recommendations and enter into a dialogue about the possible
implementation measures (Articles 22 and 23 of the Optional Protocol).

As mentioned earlier, in accordance with the basic principles contained in the
Guidelines on the National Preventive Mechanisms, the mandate and powers of
the national preventive mechanisms should be clearly set out in a constitutional
or legislative text by states parties.* That way, the legally binding framework for
the activities of the national preventive mechanisms on the national level of each
state party to the Optional Protocol is created and their efficiency is improved.
With time the national preventive mechanisms should enter a constructive
dialogue with a state party to reconsider all recommendations and measures for
improving the status of persons deprived of their liberty, and achieve the goal of
the Optional Protocol, namely the prevention of torture and other forbidden
treatment or punishment. On the other hand, the publication of annual reports

of the national preventive mechanisms aims at transparency and strengthening

4 Guidelines on national preventive mechanisms, op. cit. (note 39), paragraphs 6 and 7.
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the independence of these mechanisms.”” To address practical issues regarding
the work of the national preventive mechanisms and the issues regarding the
functional independence of these mechanisms, in 2012 the Subcommittee on
Prevention of Torture prepared a Preliminary guide by the Subcommittee on
Prevention of Torture regarding the functioning of an NPM (the Analytical Self-

assessment Tool for the National Prevention Mechanisms) %.

IV. DESIGNATION AND POWERS OF THE NATIONAL PREVENTIVE
MECHANISM IN THE REPUBLIC OF CROATIA

IV.1 DESIGNATION OF THE NATIONAL PREVENTIVE MECHANISM IN THE

REPUBLIC OF CROATIA

With the ratification of the Optional Protocol on 5 April 5 2005 and its
coming into force on 22 June 2006, the Republic of Croatia obliged itself to give
the Subcommittee on Prevention of Torture the right to visit places of detention
under the control and jurisdiction of the Republic of Croatia and also, it obliged
itself to designate a national preventive mechanism. By the Act on National
Preventive Mechanism Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (2011)# (hereinafter referred to as: the Act on National
Preventive Mechanism) the activities of the National Preventive Mechanism are
carried out by the Ombudsman. The first meeting of the National Preventive
Mechanism was held on12 July 2012, by which the activities of the National
Preventive Mechanism in the Republic of Croatia started.*

Considering the conditions for the establishment of the national preventive
mechanisms defined by the Optional Protocol, the designation of Ombudsman
as the National Preventive Mechanism in the Republic of Croatia is justified

47 Olowu, ‘Dejo: ,,Calibrating the Promise of the Optional Protocol to the Convention against Tor-

ture, and Other Cruel, Inhuman and Degrading Treatement or Punishment®, Stellenbosch Law
Review, Vol. 18, No. 3, 2007, p. 490.

Analytical self-assessment tool for National Prevention Mechanisms, A Preliminary guide by the Sub-
committee on Prevention of Torture regarding the functioning of an NPM, CAT/OP/1 (6 February
2012), the official websites of the United Nations, http://www.ohchr.org/EN/HRBodies/OP-
CAT/Pages/NationalPreventiveMechanisms.aspx

48

O Zakon o Nacionalnom preventivnom mehanizmu za sprecavanje mucenja i drugih okrutnih, neljud-

skib ili ponizavajucih postupaka ili kagnjavanja, Official Journal of the Republic of Croatia, No.
18/2011.
Godisnje izvjesée o obavljanju poslova Nacionalnog preventivnog mehanizma, Ombudsman of the

Republic of Croatia, Zagreb, 2013, p. 9.

50
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for several reasons. First, the Ombudsman is a commissioner of the Croatian
Parliament for the promotion and protection of human rights and freedoms laid
down in the Constitution of the Republic of Croatia®!, laws and international
legal acts on human rights and freedoms accepted by the Republic of Croatia,
and as such the Ombudsman has the reputation of an independent institution
with an extensive experience in the field of human rights protection. Second,
since 2008, the International Coordinating Committee of National Institutions
gave the Ombudsman’s Office an “A status” as an institution for the promotion
and protection of human rights, the highest status given to an institution for
the protection of human rights which meets the criteria of the Paris Principles.*
Third, in conformity with his legal powers under the Ombudsman’s Act (2012),
the Ombudsman had previously regularly visited places of detention. Actions
taken under the Ombudsman Act are reactive, and are based on the examining
of the individual complaints of persons deprived of their liberty. On the other
hand, under the Act on National Preventive Mechanism the Obmudsman takes
preventive actions in order to strengthen the protection of persons deprived of
their liberty from ill-treatment.>*

In order to increase the perception of independence and transparency of the
national preventive mechanisms, and thus their credibility, states parties to the
Optional Protocol often include non-governmental representatives in activities
of the national preventive mechanisms in various ways.”” The Republic of Croatia
also opted for this approach, so aside from the Ombudsman, two representatives of
non-governmental organizations, registered for carrying out activities in the area
of human rights protection, and two representatives of the academic community,
appointed by the Ombudsman on a suggestion of human rights organizations
or higher education institutions on the basis of a public invitation, have to take
part in carrying out the activities of the National Preventive Mechanism (Article

5L Ustaw Republike Hrvatske, Official Journal of the Republic of Croatia, Nos. 56/1990, 135/1997,
8/1998, 113/2000, 124/2000, 28/2001, 41/2001, 55/2001, 76/2010 and 85/2010 — consolida-
ted text, Article 93 Paragraph 1.

52 The official websites of the Ombudsman of the Republic of Croatia, http://www.ombudsman.hr/

index.php/hr/2014-02-21-22-30-08/nadleznosti/nacionalna-institucija-za-ljudska-prava-nhri

53 Zakon o0 puckom pravobranitelju, Official Journal of the Republic of Croatia, No. 76/2012, Article

4.

Lzvjesce pucke pravobraniteljice za 2013. godinu, Ombudsman of the Republic of Croatia, Zagreb,

2014, p. 134.

For more details, see Murray, op. cit. (note 44), p. 500.

54
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2 Paragraphs 1 and 2 of the Act on National Preventive Mechanism). When
necessary, the Ombudsman also includes other independent experts (Article 2
Paragraph 3 of the Act on National Preventive Mechanism). While conducting
regular visits to places in which persons are or may be deprived of their liberty,
aside from the Ombudsman or an authorised person from the Ombudsman’s
Office, the participation of at least one representative from non-governmental
organizations registered for carrying out activities in the area of the protection
of human rights, or a representative of the academic community, is required
(Article 4 of the Act on National Preventive Mechanism). However, this way of
inclusion of civil society and academic community representatives has shown to
be ineffective, so the process of the amendment of the Act on National Preventive
Mechanism is in progress, as discussed in the next sections.

IV.2. ACTIVITIES AND POWERS OF THE NATIONAL PREVENTIVE
MECHANISM IN THE REPUBLIC OF CROATIA

The Act on National Preventive Mechanism differentiates between the
activities and the powers of the National Preventive Mechanism. Under the term
“activities of the National Preventive Mechanism” three minimum powers have
been implemented into the Croatian legislation, which, according to the Article
19 of the Optional Protocol, states parties have to ensure to the national preventive
mechanisms: regular visits to places where persons are or may be deprived of
their liberty, giving recommendations to competent government bodies and
institutions and making proposals and observations concerning the existing
laws and regulations or their drafts (Article 3 of the Act on National Preventive
Mechanism). The list of activities of the National Preventive Mechanism also
includes the cooperation with the Subcommittee on Prevention of Torture,
which in the Optional Protocol is not originally included in minimum powers,
but in the list of powers which must be ensured by the states parties, in order for
the national mechanisms to fulfill their mandate.

Pursuant to Article 5 of the Act on National Preventive Mechanism, the
persons carrying out the activities of the National Preventive Mechanism have the
following powers: to pay announced visits to places or institutions and examine
the facilities where persons deprived of their liberty are kept; to have free access
to all information concerning the places and institutions where persons deprived
of their liberty are kept; to have free access to all information concerning the
number of persons deprived of their liberty in the visited places or institutions
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and to have free access to all information concerning the treatment of persons
deprived of their liberty in accordance with the law. They also have the power
to conduct private interviews with persons deprived of their liberty, by choice
and without the presence of the officials of the visited place or institution of
detention and to talk to other persons who may provide relevant information
regarding the suspected violation of human rights by the treatment given in the
place or institution visited.

The main task of the National Preventive Mechanism is paying visits to places
where persons deprived of their liberty are or may be. In the Republic of Croatia,
there are more than 870 such places within the jurisdiction of five different
ministries: Ministry of Justice, Ministry of the Interior, Ministry of Health,
Ministry of Social Policy and Youth and Ministry of Defence.® On the basis of
the minutes of the visit, the Ombudsman writes a report and sends it to the visited
place or institution, and in the case of any irregularities detected during the visit,
he also sends the report to the body competent for the supervision of the visited
place or institution (Article 8 Paragraph 2 of the Act on National Preventive
Mechanism). If any forms of torture or other cruel, inhuman or degrading
treatment or punishment are detected during the visit, the Ombudsman will
warn and give recommendations and deadlines for taking measures to the visited
place or institution where the violations have occurred. Upon such warning
or recommendations given by the Ombudsman, the body or the institution
where such violation has been established is bound to take measures within the
deadline specified in the report and inform the Ombudsman without delay on
such measures. If the body or the institution fails to take measures within the
deadline given by the Ombudsman, or does not follow his recommendations,
the Ombudsman will inform the Croatian Parliament accordingly (Article 8
Paragraph 3 of the Act on National Preventive Mechanism). By submitting a
report on the identified cases of torture and other forms of misconduct to the
body which supervises the visited body or the institution, and to the Croatian
Parliament if the body or institution does not follow the recommendations of
the Ombudsman, that body or institution can be pressurized, and thus the role
of the Ombudsman as the National Preventive Mechanism is reinforced. The
obligation to prepare and publish an annual report on the performance of the

56 List of places of detention in the Republic of Croatia is available in Godisnje izjesce o obavljanju

poslova Nacionalnog preventivnog mehanizma, op. cit. (note 50), p. 10.
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National Preventive Mechanism, and its submission to the Croatian Parliament,
ensure the transparency and efficiency of the Ombudsman’s work.

V. ANALYSIS OF TO-DATE ACTIVITIES OF THE OMBUDSMAN AS THE
NATIONAL PREVENTIVE MECHANISM

The independence of a national preventive mechanism, regularity of its visits
to places where persons are or may be deprived of their liberty and its engaging
in dialogue with the government with the aim of preventing torture and other
cruel, inhuman or degrading treatment or punishment, are the basic criteria in
assessing the efficiency of national preventive mechanisms. Further on, the to-
date activities of the Ombudsman as the National Preventive Mechanism and
the Proposal of the Act on the Amendments to the Act on National Preventive
Mechanism Against Torture and Other Cruel, Inhuman, or Degrading Treatment
or Punishment (2014)” will be analyzed within the context of the above criteria.
The legislative framework and the activities of the National Preventive Mechanism
in the Republic of Croatia will be compared with those in the Republic of
Slovenia. Namely, if the proposed amendments to the Act on National Preventive
Mechanism get adopted, the National Preventive Mechanism in the Republic of
Croatia will be structured in a similar way to the one in the Republic of Slovenia.
The model in question is the so-called “Ombudsman plus” model, in which the
activities of national preventive mechanism are carried out by the Ombudsman,
and in agreement with him non-governmental organizations selected on the basis

of a public invitation.’®

V.1 REGULARITY OF VISITS TO PLACES WHERE PERSONS ARE DEPRIVED
OF THEIR LIBERTY

Since the establishment of the National Preventive Mechanism in the
Republic of Croatia, limitations which adversely affect the efficiency of its work
have already been noticed. The main limitation is the insufficient number of
visits to places where persons are deprived of their liberty. The philosophy behind

the idea of a system of preventive visits was built, inter alia, on experiences of

37 Prijedlog Zakona o izmjenama i dopunama Zakona o nacionalnom preventivnom mehanizmu za spre-
Cavanje mucenje i drugih okrutnih, neljudskih ili ponizavajucih postupaka ili kaznjavanja, the official
websites of the Croatian Parliament, http://www.sabor.hr/prijedlog-zakona-o-izmjenama-i-dopu-
nama-zakona-o-n

58

Geamainu, op. cit. (note 29), p. 57.
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the International Committee of the Red Cross, which had shown that merely
the fact that an independent organization could carry out visits to places of
detention, preferably without notification, had considerable preventive effect
on the occurence of torture and other cruel, inhuman or degrading treatment
or punishment.” If such visits are rare, the effectiveness of the system and its

mechanisms is questionable.

What is meant by “regularity of visits” is not elaborated neither in the
Optional Protocol nor in the Act on National Preventive Mechanism. The
Subcommittee on Prevention of Torture also does not clarify this issue in detail,
but it recommends in its Guidelines for National Preventive Mechanisms that
the national preventive mechanisms should plan their work and use of resources
in such way and with sufficient frequency to ensure that their contribution to
the prevention of torture and other cruel, inhuman or degrading treatment or
punishment is effective.®’ Association for the Prevention of Torture®' recommends
that the national preventive mechanism should at least once per year carry out an
in-depth visit to places of detention with high risk of the occurrence of torture
(police stations with known problems plus a random sample of other police
stations, remand or pre-trial detention centres, places with high concentrations
of especially vulnerable groups and any other places known or suspected to
have problems with torture and other illegal treatment).** Association for the
Prevention of Torture also recommends that the national preventive mechanism
should carry out an in-depth visit to each place of detention at least once in every
three or five years.” Longer in-depth visits should be combined with shorter ad
hoc visits.** The frequency of visits to any particular place of detention depends
on the type of visit, the category of the place being visited, the findings of the

59 Kessing, loc. cit. (note 13)

0 Guidelines Jfor national preventive mechanisms, op. cit. (note 39), paragraph 34.

1 Association for the Prevention of Torture (APT) is a non-governmental organization foun-
ded in 1977 by Jean-Jaques Gautier, the creator of the idea of preventive visits. For more details,
see the official websites of the Association for the Prevention of Torture, http://www.apt.ch/en/
about-us/

62

Establishment and Designation of National Preventive Mechanisms, Association for the Prevention
of Torture (APT), Geneva, 2006, p. 36.

83 Ibidem.

% Ibidem.
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previous visits and the availability of information about the place where persons
are deprived of their liberty.®

From the beginning of its activities in July 2012 till the end of 2013, the
National Preventive Mechanism in the Republic of Croatia visited only 19
such places (seven places in 2012 and twelve places in 2013)%, whereas the
National Preventive Mechanism of the Republic of Slovenia visited 46 such
places in 2012 and 48 such places in 2013.¢ The following reasons have been
identified for the small number of visits of the National Preventive Mechanism
in the Republic of Croatia: the lack of sufficient funds for the non-governmental
organizations representatives and the representatives of the academic community
fees, the inability of conducting visits without the presence of the academic
community and organizations’ representatives, and the fact that the inspections
of the places of detention, which are performed by the Ombudsman pursuant
to Article 28 of the Ombudsman Act, are not considered visits by the National
Preventive Mechanism, because the representatives of the academic community
and non-governmental organizations do not participate in them.®® The up-date
normative regulation, along with the insufficient funds, has largely prevented
the Ombudsman from carrying out the National Preventive Mechanism tasks
efficiently. According to the proposed amendments to Article 2 of the Act on

National Preventive Mechanism, just like in the Republic of Slovenia®, the tasks

65 Pirjola, Jari: , The Parlamentary Ombudsman of Finland as a National Preventive Mechanism

under the Optional Protocol to the United Nations Convention against Torture and Other Cruel,
Inhuman or Degrading Treatemant or Punishment®, Nordic Journal of International Law, Vol. 77,
No. 1, 2008, p. 166.

66 For more details, see Prijedlog Zakona o Nacionalnom preventivnom mehanizmu, op. cit. (note 57),
p. 1, Godisnje izvjescée o obavljanju poslova Nacionalnog preventivnog mehanizma za 2012. godinu,
op. cit. (note 50), pp. 13 — 22. and Lzvjesée pucke pravobraniteljice za 2013. godinu, op. cit. (note
54), pp. 141 - 149.

7 Porocilo o izvajanju nalog DPM v letu 2013, DrZavni preventivni mehanizem po Opcijskem protokoln
h Konvenciji OZN proti mucenju in drugim krutim, , necloveskim ali ponizevalnim kazni ali ravna-
nju (Implementacion of The Duties and Powers of the NPM in 2013 (National Preventive Mehanism
under the Optional Protocol to the UN Convention agains Torture and Other Cruel, Inhuman or
Degrading Treatement or Punishment, Ombudsman of the Republic of Slovenia, Ljubljana, 2014,
p. 11.

8 For more details, see Prijedlog Zakona o izmjenama i dopunama Zakona o Nacionalnom preventiv-
nom mehanizmu, op. cit. (note 57), pp. 1 — 2.

% For more details, see Zakon o ratifikaciji Opcijskega protokola h Konvenciji proti mucenju in drugim
krutim, , necloveskim ali ponizevalnim kazni ali ravnanju (MOPPM), Official Gazete of the Re-
public of Slovenia, No. 114/2006, International agreements, No. 20/2006 (9 November 2006),

Articles 4 and 5.
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of the National Preventive Mechanism would be carried out by the Ombudsman,
who would collaborate with the organizations registered for carrying out
activities in the field of human rights protection, which would be selected on the
basis of public invitation.”” Unlike the Slovene “Ombudsman plus” model, the
Ombudsman of the Republic of Croatia has an additional option of cooperating
with special ombudsmen, pursuant to the proposed amendments to the Act on
National Preventive Mechanism.”" Since the special ombudsmen (ombudsman
for children, ombudsman for persons with disabilities and ombudsman for
gender equality) within their jurisdiction visit places where persons are deprived
of their liberty, their cooperation with the Ombudsman in the activities of the
National Preventive Mechanism will certainly allow for a greater number of
visits. The proposed removal of the word “regular” in the Article 3 Paragraph 1
Subparagraph 1 of the Act on National Preventive Mechanism should contribute
to the greater number of visits.”> Namely, the Ombudsman as the National
Preventive Mechanism does not only have to pay regular visits to places where
persons are deprived of their liberty, but also carry out control and ad hoc visits,
which is accepted by the proposed amendment.

If the proposed amendments get adopted, during the planning of activities
of the National Preventive Mechanism it would be advisable to combine shorter
ad hoc visits, which the Ombudsman (or his employees authorized for carrying
out visits) and special ombudsmen would carry out on their own, with regular,
in-depth visits of specific places where non-governmental organizations selected
on the basis of public invitation and independent experts would participate.
Considering that, pursuant to the proposed amendments of Article 11 of the
Act on National Preventive Mechanism, independent experts and members of
selected non-governmental organizations are entitled to a fee for carrying out
the activities of National Preventive Mechanism, and considering the fact that
those funds are limited, this way of carrying out of preventive visits would enable
a greater number of visits, but also inclusion of both civil society representatives
and independent experts during in-depth visits. This should ultimately result in
the strengthening of protection of persons who are deprived of their liberty from
torture and other cruel, inhuman and degrading treatment or punishment.

70 Prijedlog Zakona o izmjenama i dopunama Zakona o Nacionalnom preventivnom mehanizmu, op.

cit. (note 57), Article 1.Paragraphs 1 and 2.
71 Ibidem, Article 1 Paragraphs 3 and 4.
72 Ibidem, Article 2.
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V.2 INDEPENDENCE OF THE OMBUDSMAN AS THE NATIONAL
PREVENTIVE MECHANISM

Independence of the national preventive mechanism means that this

mechanism must be capable of acting independently and without coercion by
state authorities, and it must also be perceived as such in public.”” This goal
can be achieved by separating the national preventive mechanism from executive
and judicial powers of the state, ensuring financial independence and by
having an appropriate composition of the national preventive mechanism.”* As
mentioned earlier, the Ombudsman meets these criteria, and its designation as
a National Preventive Mechanism in the Republic of Croatia was justified. The
Ombudsman in the Republic of Croatia is an independent body, separated from
executive and judicial powers of the state, the activities of which are based on the
Constitution of the Republic of Croatia. Even though the Ombudsman is elected
by the Croatian Parliament, he is independent of legislature and does not take
orders from legislators. The Ombudsman alone decides on the internal structure,
method of working, personnel, and other important issues related to his work.”
The financial independence is the prerequisite to the functional independence.
So, the funds for the activities of the National Preventive Mechanism are
allocated in the state budget as a special item within the budget assigned to the
Ombudsman’s Office (Article 10 of the Act on National Preventive Mechanism).
It should be noted that although the Ombudsman uses the state-assigned funds,
his work as the National Preventive Mechanism depends greatly on the amount
of budget assigned.

V.3. DIALOGUE WITH THE BODIES OF STATE AUTHORITY
The purpose of the Optional Protocol is not only prevention from torture and
other cruel, inhuman or degrading treatment or punishment, but also acting in a

proactive manner to improve the conditions of detention and treatment of persons

73 Pirjola, op cit. (note 65), p. 165.
74 Ibidem.
75

The Ombudsman of the Republic of Croatia adopts Poslovnik puckog pravobranitelja, Official Jo-
urnal of the Republic of Croatia, No. 99/2013, Pravilnik o unutarnjem redu Ureda puckog pravo-
branitelja, the official websites of the Ombusman of the Republic of Croatia, http://www.ombud-
sman.hr/index.php/hr/propisi, Pravilnik o postupku imenovanja i nacinu rada predstavnika udruga
i predstavnika akademske zajednice u Nacionalnom preventivnom mebanizmu za sprecavanje mucenja
i drugih okrumib, neljudskib ili ponizavajucibh postupaka ili kaznjavanja, Official Journal of the
Republic of Croatia, No. 22/2012 etc.
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deprived of their liberty.”® With the same purpose, a constructive dialogue between
the bodies of state authority and the national preventive mechanism should be
established. The dialogue on prevention and improvement of conditions in places
where persons are deprived of their liberty is a long-term process that happens
at many levels (with government ministers, legislators, prison system directors,
prison staff etc.).”” In order for the dialogue to be established, it is important to
build mutual confidence.” The establishment of dialogue between the national
preventive mechanism and the bodies of state authority is of vital importance
when facing with issues, the dealing of which requires substantial funding and
legal changes. One of such issues in the Republic of Croatia is the overpopulation
in the Croatian prisons, which results in many other issues (inadequate living
conditions etc.).””

The cooperation of the bodies of state authority with the Ombudsman as the
National Preventive Mechanism in the Republic of Croatia is generally considered
a success, except for the cooperation with the Ministry of Justice during 2012,
which was viewed as unsatisfactory.®® In the 2013 report of the Ombudsman
it was stated that since a quality cooperation is one of the prerequisites for
strengthening the protection of rights of persons deprived of their liberty,
it is necessary to strengthen the dialogue with the bodies of state authority.®!
Relatively successful establishment of dialogue between the National Preventive
Mechanism and the bodies of state authority in the Republic of Croatia owes
a great deal to the fact that these activities were entrusted to the Ombudsman.
Namely, by acting in accordance with his powers given by the Ombudsman Act,
the Ombudsman has already protected the rights of persons deprived of their
liberty, and paid visits to places where such persons reside. The Ombudsman
has also built up the reputation of the institution which promotes and protects
human rights and freedoms and rule of law, by examining the complaints of
the existence of unlawful practices and irregularities in respect to the work of

76 Pirjola, op. cit. (note 65), p. 172.

77 Casale, Silvia: , The Importance of Dialogue and Cooperation in Prison Oversight“, Pace Law
Review, Vol. 30, No. 5, 2009-2010, p. 1494.

78 Ibidem.

79

Babi¢, Vesna et al: ,Hrvatski zatvorski sustav i zastita ljudskih prava zatvorenika®, Hrvatski ljetopis
za kazneno pravo i praksu, Vol. 13, No. 2, 2006, p. 724.

Godisnje izvjesce o obavljanju poslova Nacionalnog preventivnog mehanizma, op. cit. (note 50), p.

34.
Lzvjesce pucke pravobraniteljice za 2013. godinu, op. cit. (note 54), p. 161.

80

81
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government bodies, bodies of local and regional self-government unites and legal
persons vested with public authority and legal and natural persons in accordance
with special laws.

VI. CONCLUSION

Torture and other cruel, inhuman or degrading treatment or punishment are
prohibited by the numerous international, regional and national regulations.
However, the experience has shown that prohibition alone is not enough to
stop these kind of behaviors. Therefore the issue of establishment of efficient
mechanisms for protection against torture and other prohibited treatment or
punishment is a prerequisite for strengthening the protection of persons deprived
of their liberty. The system of preventive visits to places where such persons
reside which is foreseen by the Optional Protocol consists of two mechanisms
(international and national) which share the same goal: to prevent torture and
other cruel, inhuman or degrading treatment or punishment. Innovativeness and

efficiency of this system resides on the national preventive mechanisms.

Appointment of the Ombudsman in the Republic of Croatia for carrying
out the activities of the National Preventive Mechanism was logical since this
institution fulfills the criteria set by the Optional Protocol and possesses experience
in the area of protection and promotion of human rights, including the protection
of persons deprived of their liberty. However, the way in which representatives
of non-governmental organizations and academic community were included in
carrying out the activities of the National Preventive Mechanism was inadequate.
On one hand, that system has resulted in small number of visits to places where
persons are deprived of their liberty, which brought in question the efficiency of
the mechanism. On the other hand, the system has enabled participation of a
small number of representatives of non-governmental organizations and academic
community. The question is why was the National Preventive Mechanism
established in such way, when the Republic of Croatia could have observed
the situation in the neighbor countries (especially the Republic of Slovenia),
which had earlier established the efficient national preventive mechanism, and
on whose model the suggested amendments to the Act on National Preventive
Mechanism are based. It is certain that the amendments will be adopted, so it
remains to be seen whether they will lead to the increased number of visits to
places where persons are deprived of their liberty, and to greater efficiency of
the National Preventive Mechanism. It also remains to be seen in which way,
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and in what measure the Ombudsman will establish cooperation with special
ombudsmen, organizations and independent experts in carrying out the activities

of the National Preventive Mechanism.
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ABSTRACT

The Lisbon Treaty has set a clear division of the competences between the European
Union and the Member States of the European Union. In the context of the
Regulation (EU) No 1309/2013 of the European Parliament and of the Council of
17 December 2013 on the European Globalization Adjustment Fund 92014-2020)
and repealing Regulation (EC) No 1927/2006 it is stated that according with the
principle of subsidiarity as set out in Article 5 of the Treaty on the European Union,
the Union may adopt measures since the objectives of this Regulation by reason of
their scale and effects cannot be sufficiently achieved by the Member States. At the
same time this Regulation points out that this does not go beyond what is necessary
in order to achieve those objectives.

This is an example of how the European organization-the European Union, which
is the only one in the world with such a competences in relation to its Member
States, manages to handle the tough situation of global financial and economic crisis
and globalization giving its assistance but at the same time not replacing but where
possible complementing the activities of the Member States of the European Union.

Keywords: EU competences, subsidiarity, social policy, cohesion policy, globalization.
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1. INTRODUCTION:

The presentation is a thorough analysis of various EU legal acts and opinions

on how the EU social policy is implemented. The aim is to prove that the EU

competences help combat a growing unemployment rate in the Member States.

It is useful to look at the main findings of a comparative study on the labour
market in several Member States of the EU carried out by a voluntary group
of researchers from several countries'. The aim of those studies was to develop
approaches and methodologies for comparing tax and benefit systems across
countries (Denmark, Finland, Great Britain, Italy, The Netherlands, Spain
and Sweden). In particular, the interest was focused on the examination of
incentives to work and their impact on labour market. The analysis enables a
better understanding of national specific conditions as well as to compare them
at the international level. Long term unemployment was considered as a social

exclusion route.

The period for which a person is entitled to unemployment benefits varies
largely across countries. Moreover, the duration of the unemployment benefit
receiptin some countries depends on how long the insured has to pay contributions
to the scheme. For example in the Netherlands receipient must have worked in
26 out of the previous 36 weeks before the first day of unemployment and may
receive 75 per cent for the first two months and thereafter 70 per cent of the
last earned salary (there’s a maximum daily rate of EUR 195.96)%. In Poland
you become entitled to the allowance for every calendar day with effect seven

daysafter registering with the relevant local labour office, if:

a/ there are no offers of employment, training, internships, traineeships with
an employer, or public works appropriate for you as an unemployed person,

and

b/ you were employed for at least 365 days over the 18 months prior to the
date you registered, and you were paid an amount which was not lower

than the minimum amount upon which the contribution to the Labour

European Commission, Directorate-General for Economic and Financial Affairs, Economic Pa-
pers No. 193. Remain in or withdraw from the labour market? A comparative study on incentives
by Aino Salomiiki, (October 2003) // http://ec.europa.eu/economy_finance/publications/publica-
tion839_en.pdf (accessed March 28, 2015).

European Commission, Your social security rights in the Netherlands, EU 2013 // http://ec.europa.
eu/employment_social/empl_portal/SSRinEU/Your%?20social%20security%20rights%20in%20
Netherlands_en.pdf (accessed March 28,2015).
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Fund must be paid, or you fulfil the requirements by documenting another

period qualifying you for the unemployment allowance’.

The gross basic amount of the unemployment benefit is currently PLN
823.60 (€ 190) per month for a period of three months, and PLN 646.70 (€ 149)
thereafter®. An unemployed person whose qualification period for the allowance
is less than 5 years is eligible for an allowance equal to 80% of the basic amount®.
An unemployed person whose qualification period for the allowance is at least 20

years is eligible for an allowance equal to 120% of the basic amount.

The duration of the unemployment benefit depends notably on the
unemployment rate in the area in which you live, and can either be 6 or 12

months, i.e.:

a/ 6 months in areas with an unemployment rate less than 150% of the

national average,

b/ 12 months in areas with an unemployment rate of at least 150% of the
national average, or if the claimant has completed a qualifying period of 20
years and is over 50 years old, or if the claimants spouse is unemployed,
not entitled to an allowance and they have at least one dependent child

under the age of 15 years®.

After such a period of varying length, when the eligibility for unemployment
benefit expires, the unemployed person usually qualifies for social assistance or
unemployment assistance. Social assistance is the exit scheme in most countries
except in Finland, the UK and Spain’. In Finland, the unemployed person is
entitled to labour market support, which can, however, be topped up by social
assistance if the latter provides a higher level of income maintenance®. This

can be the case especially for families with children. In Spain, the exit scheme

3 European Commission, Your social security rights in Poland, EU 2013 // http://ec.europa.eu/em-
ployment_social/empl_portal/SSRinEU/Your%20social%20security%20rights%20in%20Po-
land_en.pdf (accessed March 28, 2015).

* Ibid.

> Ibid.

S Ibid

7

European Commission, Remain in or withdraw from the labour market?, ibid. |/ http://ec.europa.
eu/economy_finance/publications/publication839_en.pdf (accessed March 28, 2015).

8 Ibid
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is unemployment assistance’, and in the UK the means-tested Jobseckers
Allowance'. Unemployment compensation often leads to incentive problems
particularly at the low-income level. This is sometimes also the case at the average
income level.

The insurance scheme is aimed at short to medium terms of unemployment,
while the exit scheme is provided for a longer term, usually without time limit.
As far as incentives to work are concerned, there is a problem with the long-
term exit scheme which results in higher replacement rates than the insurance
scheme. It concerns low wage levels, and sometimes also average wage levels, in
particular the one-earner couple. However, the problem may be diminished since
the number of households in the ‘classic’ family type is being replaced by two-
earner couples. The net replacement rates from the two schemes examined above
are often similar in the case of the UK, Denmark, Sweden and the Netherlands!'.
In Spain, continuation of unemployment has little effect on the level of net
replacement rates, especially at low wage levels. The problem is that in some
countries social assistance does not require availability for the labour market.
In most countries, the level of social assistance is comparable to the level of
unemployment benefit at 67 per cent of the average wage level2.

2. TIME TO TAKE ACTION BY THE EU

Tibor Palankai noted that, in the last decades we entered into a new stage of
development of economy and society®. (...) The globalization and particularly
global integration have resulted in broad socio-economic structural changes,
while there is a clear mismatch in terms of institutional and regulatory responses.
Globalization so far was (...) based on deregulation and liberalization, while new
necessary institutions and regulatory frameworks were missing. In fact, it raises the

European Commission, Your social security rights in Spain, EU 2013 // http://ec.europa.eu/
employment_social/empl_portal/SSRinEU/Your%20social%20security%20rights%20in%20
Spain_en.pdf (accessed March 28, 2015).

European Commission, Your social security rights in the UK, EU 2013 /] http://ec.europa.cu/
employment_social/empl_portal/SSRinEU/Your%:20social%20security%20rights%20in%20
UK _en.pdf (accessed March 28, 2015).

European Commission, Remain in or withdraw from the labour market?, ibid. |/ htep://ec.europa.

10

11

eu/economy_finance/publications/publication839_en.pdf (accessed March 28, 2015).
12 .
Ibid.

13 T. Palankai, 7he New European Union Frameworks for Confronting Global Economic Challenges,
(in:) The European Union: after the Treaty of Lisbon; Visions of Leading policy-makers, academics and
journalists, Belgium: Luxembourg Publications Office of the EU, 2011, p.189.
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problem of the proper multi-level governance and development of its corresponding
structures. (...) it is clear that fundamental reforms are needed in all levels from local
to national, from regional to global ones, and what is important that their coberence
and coordination should be also radically improved".

No doubt that the welfare state is in crisis. The welfare state is, however, an
achievement of the European civilization, it is a European social value, which should

be reformed, but not eliminated.(...) At the European Union level more coordination
is needed" .

In my opinion, more coordination is needed at the EU level in the sphere of
employment aid and reintegration into working life, which is consistent with the
idea of inclusive growth promoted by the EU.

Advocate General Bot in his opinion delivered on 2 April 2009 to the case
C-166/07 European Parliament v. Council of the EU', on the choice of legal basis
to continue the Community contribution to the International Fund for Ireland
(2007-2010) emphasized the role and the scope of the third paragraph of Article
159 TEC (175 TFEUY). In paragraph 54 of the opinion Advocate General
Bot pointed out that the Commission had considered that the general nature
of the policy established by Article 158 EC (174 TFEU') is not reconcilable
with a specific project which is from the outset limited to a single region of the
Community (now the EU). A specific project cannot be implemented generally".

The term ‘specific actions’ in the third paragraph of Article 159 EC (175
TFEU) is by no means synonymous with ad hoc, or occasional projects. This view
of the general purpose of the third paragraph of Article 159 EC (175 TFEU)
accords with legislative practice in this area®. Regulation (EC) No 1927/2006
establishing the European Globalization Adjustment Fund was adopted on the

Y bid., p. 192.

5 Ibid., p. 193.

16 Opinion to the case C-166/07 European Parliament v. Council of the EU, Opinion of Advocate
General Yves Bot (2 April 2009).

Consolidated version of the Treaty on the Functioning of the EU, Official Journal of the European
Union (2012, no. C 326), art. 175.

18 1bid., art. 174.
19

17

In proposal for a Council regulation concerning Community financial contribution to the International
Fund for Ireland (2007-2010) presented by the Commission, COM (2006) 564 final, 2006/0194
(CNS) // http://eur-lex.europa.eu/legal-content/EN/TXT/?2uri=CELEX:52006PC0564 (accessed
March 28, 2015).

20 Specific Actions Necessary Outside the Structural Funds.
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above mentioned legal basis*'. According to the Commission the Regulation is
of a horizontal nature®.

In the sixth annual report of the Commission on the European Globalization
Adjustment Fund®, the Commission proved that the European Globalization
Adjustment Fund had added value to what the Member States could have done
in order to help redundant workers find new jobs. The Fund provided measures
to a larger number of redundant workers, for a longer duration and of better
quality than it would have been possible without the financial support of the
European Globalization Adjustment Fund*.

The objective, as set out in the Article 1 of the Regulation No 1309/2013%
is to establish the European Globalization Adjustment Fund for the period of
the Multiannual Financial Framework from 1 January 2014 to 31 December
2020. The aim of the European Globalization Adjustment Fund, as stated in the
regulation in question, is to contribute to smart, inclusive and sustainable economic
growth and to promote sustainable employment in the Union by enabling the Union
to demonstrate solidarity towards, and to support workers made redundant and self-
employed persons whose activity has ceased as a result of major structural changes in
world trade patterns due to globalization, as a result of a continuation of the global
financial and economic crisis addressed in Regulation (EC) No 546/2009, or as a

result of a new global financial and economic crisis*®.

The Commission recognized the role of the European Globalization
Adjustment Fund as a flexible fund to support workers who lose their jobs and to
help them (...) find another job as rapidly as possible” .

21 Consolidated version of the Treaty on the Functioning of the EU, Official Journal of the European

Union (2012, no. C 326), art. 175.

Note 18 in the Opinion to the case C-166/07 European Parliament v. Council of the EU, Opinion of

Advocate General Yves Bot (2 April 2009).

European Commission, Sixth annual report on the activities of the European Globalization (Ad-

justment) Fund (EGF) in 2012 from the Commission to the European Parliament and the Council,

required under Article 16 of the EGF Regulation (EC) No 1927/2006, (2013) // http://european-

memoranda.cabinetoffice.gov.uk/files/2014/03/14562-131.pdf (accessed March 28, 2015).

2 Ibid

25 Regulation (EU) No 1309/2013 of the European Parliament and of the Council of 17 December 2013
on the European Globalization Adjustment Fund (2014-2020) and repealing Regulation (EC) No
1927/2006, Official Journal of the European Union, (2013, no. L 347), art. 1.

26 hid
27

22

23

Communication from the Commission to the European Parliament, the Council, the European Eco-
nomic and Social Committee and the Committee of the Regions of 29 June 2011 - A Budget for
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Undoubtedly, it is also one of the means to overcome the adverse effects of
globalization by the creation of jobs throughout the Union®. In order to help
people anticipate and manage change, and build an inclusive, cohesive society,
one of the three priorities of the Europe 2020 strategy® is inclusive growth™®.
That inclusive growth is to be maintained by empowering people through high
levels of employment investing in skills, fighting poverty and modernizing labour
markets, training and social protection systems.

The above mentioned goal is consistent with two titles of the policies defined
and implemented by the European Union: title X of the Treaty on the Functioning
of the European Union (TFEU)-Social Policy’' and title XVIII of the TFEU-
Economic, Social and Territorial Cohesion®*. Shared competence between the
Union and the Member States applies in this two areas”. The Lisbon Treaty is the
first legally binding Union act which describes the system and defines the basic
notions connected with the division of the competences between the Union and
the Member States. It is rather a starting point for the further evolution than the

Europe 2020, (COM(2011) 500 final) // http://ec.europa.eu/budget/library/biblio/documents/
fin_fwk1420/MFF_COM-2011-500_Part_I_en.pdf (accessed March 28, 2015).
See M. Rewizorski, Prawne aspekty rynku pracy w UE [Legal aspects of the employment market in the
EUJ, (in:) R. Gabryszak, D. Magierka, eds., Europejska polityka spoteczna | European social policy),
Warszawa (Warsaw) Wyd. Difin, 2011, p. 132 describes European Employment Strategy as a

28

fundamental instrument to coordinate national employment policies in the Member States of the

EU.

A new strategy for smart sustainable and inclusive growth launched by the European Council

on 26 March 2010. See Communication from the Commission Europe 2020, A strategy for smart,

sustainable and inclusive growth, Brussels (2010, no. COM (2010) 2020), p. 3 // http://ec.europa.

eu/eu2020/pdf/COMPLET%20EN%20BARROS0%20%20%20007%20-%20Europe%20

2020%20-%20EN%20version.pdf (accessed March 28, 2015).

See Z. Werra, Nowa strategia Unii Europejskiej Europa 2020 [EU's new strategy Europe 2020], (in:)

R. Gabryszak, D. Magierka, eds. Europejska polityka spoteczna [European social policy], Warszawa

(Warsaw) Wyd. Difin, 2011, p. 208.

31 Seew. Hakenberg, Prawo europejskie [ European Law], Warszawa (Warsaw) Wyd. C.H.Beck, 2012,
p. 210-223; for interrelations between the social policy and economic policy in the EU see also

29

30

D. Magierek, Kompetencje Unii Europejskiej w zakresie polityki spotecznej [EU cometences in social
policy, (in:) R. Gabryszak, D. Magierka, eds. Europejska polityka spoleczna [ European social policy),
Warszawa (Warsaw) Wyd. Difin, 2011, p. 8-10.

Consolidated version of the Treaty on the Functioning of the EU, Official Journal of the European
Union (2012, no. C 326), Title X: art. 151-161 and Title XVIII: art. 174-178.

33 1bid., art. 4.2 letter b and c of the TFEU.

32
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outcome of this evolution in the Union acquis*. Article 2 TFEU® is the most
important element of the part dedicated to the typology of the competences in
the Union. Article 4.2 TFEU? is the one concerning the social policy. Those two
articles should be interpreted together.

In the Part One-Principles, Title I-Categories and Areas of Union Competence,
Article 2.2 TFEU? states that: When the Treaties confer on the Union a competence
shared with the Member States in a specific area, the Union and the Member States
may legislate and adopt legally binding acts in that area. The Member States shall
exercise their competence to the extent that the Union has not exercised its competence.
The Member States shall again exercise their competence to the extent that the Union
has decided to cease exercising its competence.

Following Article 2.3 TFEU?® states that: 7he Member States shall coordinate
their economic and employment policies within arrangements as determined by this
Treaty, which the Union shall have competence to provide. As such, the regulation
in question was adopted having regard to the TFEU and in particular the third
paragraph of Article 175 TFEU?: If specific actions prove necessary outside the
Funds and without prejudice to the measures decided upon within the framework of
the other Union policies, such actions may be adopted by the European Parliament
and the Council acting in accordance with the ordinary legislative procedure and after
consulting the Economic and Social Committee and the Committee of the Regions.

In order to strengthen the cooperation, Article 5.2 TFEU* enables the
European Union to take measures to ensure coordination of the employment
policies of the Member States, in particular by defining guidelines for these policies
and additionally #he Union may take initiatives to ensure coordination of Member

3 Eq A Wrébel, Traktar o Funkcjonowaniu UE. Komentarz. 1. I (art.1-89) [ The Treaty on the Func-
tioning of the European Union. Commentary. Vol. I (art. 1-89)], Warszawa (Warsaw) Wolters Klu-
wer Polska, 2012, p. 175.

35 Ibid., p. 170-183 reflexions on art. 2 TFEU.

36 Ibid., p. 207-208 reflexions on art. 4.2 TFEU.

37 Consolidated version of the Treaty on the Functioning of the EU, Official Journal of the European
Union (2012, no. C 326), art. 2.2.

3B Ibid, art. 2.3.

3 Ibid, art. 175.

%0 Ibid, art. 5.2 TFEU; for some comments regarding art. 5 TFEU see ed. A. Wrébel, Traktat o
Funkcjonowaniu UE. Komentarz. 1. I (art.1-89) [The Treaty on the Functioning of the European
Union. Commentary. Vol. I (art. 1-89)], ibid., p. 208-210.
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States’ social policies”. At the same time the commented regulation provides that:
Since the objectives of this Regulation cannot be sufficiently achieved by the Member
States, but can rather, by reason of their scale and effects, be better achieved at Union
level, the Union may adopt measures, in accordance with the principle of subsidiarity
as set out in Article 5 of the Treaty on European Union. In accordance with the
principle of proportionality as set out in that Article, this Regulation does not go
beyond what is necessary in order to achieve those objectives. Article 5 of the Treaty
on European Union (TEU)* has practical significance because it has established
the principle of conferral which is the basic and prior to the division of the
competences between the Union and the Member States. Moreover, it doesn’t
relate to the delimitation of the competences as such but concerns the use of the
competences. The principle of conferral was introduced in Article 4 TEC by the
Treaty of Maastricht®. 7he Lishon Treaty makes so many references to the principle

of conferral that it seems to have become almost an obsession™.

The European Union is in fact the only one organization in the world which
has such wide competences in relation to the Member States, and therefore is able
to handle the difficult financial and economic situation by providing assistance
and not replacing the activities of the Member States according to the principle
of subsidiarity”.

1 Ibid, art. 5.3 TFEU.

2 Regulation (EU) No 1309/2013 of the European Parliament and of the Council of 17 December 2013
on the European Globalization Adjustment Fund (2014-2020) and repealing Regulation (EC) No
1927/2006, Official Journal of the European Union (2013, no. L 347), Preamble, point 25.

B Consolidated version of the Treaty on EU, Official Journal of the European Union (2012, no. C
326), art. 5.

4 Geeed. A Wrébel, Traktar o Funkcjonowaniu UE. Komentarz. T. I (art.1-89) [The Treaty on the

Functioning of the European Union. Commentary. Vol. I (art. 1-89)], ibid., p. 175-176.

Treaty establishing the European Community. (in:) A. Przyborowska-Klimczak, E. Skrzydto-Tefel-

ska, eds., Dokumenty Europejskie [ European Documents] Lublin, Wyd. Morpol, 1996, p. 47.

L. Serena Rossi, Does the Lisbon Treaty Provide a Clearer Separation of Competences between EU and

Member States?, (in:) A. Biondi, P. Eeckhout, S. Ripley, eds., EU Law after Lisbon, Oxford: Oxford

University Press, 2012, p. 93. See: Art. 3.6 TEU; Art. 4.1 TEU; Art. 5 TEU paragraph 1 and 2;

Art. 7 TFEU; Art. 51 of the Charter of Fundamental Rights of the EU; Declaration No 18 and

Art. 48.2-6 TEU.

47 Consolidated version of the Treaty on EU, Official Journal of the European Union (2012, no. C
3206), art. 5. Compare also: G. Davies, Subsidiarity: the wrong idea, in the wrong place, ar the wrong
time, (in:) Common Market Law Review 43 (2006), p. 84.

45

46
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Moreover, the Lisbon Treaty has set a clear division of the competences between
the European Union and the Member States of the European Union*. Although
it may be interpreted critically as: the vbsession for conferral’it is noticed by one of
the authors that: the obsession for conferral’-as well as the focus on reversibility-clearly
reveal the distrustful attitude of the Member States towards European competences,
(...) this is diluted by the complex interplay of values, objectives and competences®. |
must totally agree with this opinion.

In the Declaration to the Treaties in relation to the delimitation of competences
the Intergovernmental Conference has underlined that, in accordance with the
system of division of competences between the Union and the Member States as
provided for in the Treaty on European Union and the Treaty on the Functioning
of the European Union, (...) when the Treaties confer on the Union a competence
shared with the Member States in a specific area, the Member States shall exercise
their competence to the extent that the Union has not exercised, or has decided to
cease exercising, its competence. The latter situation arises when the relevant EU
institutions decide to repeal a legislative act, in particular better to ensure constant
respect for the principles of subsidiarity and proportionality. The Council may, at
the initiative of one or several of its members (representatives of Member States) and
in accordance with Article 241 of the Treaty on the Functioning of the European
Union, request the Commission to submit proposals for repealing a legislative act.
The Conference welcomes the Commissions declaration that it will devote particular

attention to these requests™®.

As far as Aricle 241 of the Treaty on the Functioning of the EU is concerned,
it states that: 7he Council, acting by a simple majority, may request the Commission
to undertake any studies the Council considers desirable for the attainment of the
common objectives, and to submit to it any appropriate proposals. If the Commission
does not submit a proposal, it shall inform the Council of the reasons’.

8 Consolidated version of the Treaty on the Functioning of the EU, Official Journal of the European Un-
ion, (2012, no. C 326), Part I, Tide I, Art. 2-6; see L. Serena Rossi, Does the Lisbon Treaty Provide
a Clearer Separation of Competences between EU and Member States?, ibid.

 Ibid, p. 94.

50 Declaration No 18 to the Treaties in velation to the delimitation of competences, Official Journal of the
European Union (2012, no. C 326).

51

Consolidated version of the Treaty on the Functioning of the EU, Official Journal of the European
Union (2012, no. C 326), art. 241.
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Lucia Serena Rossi emphasizes that: in fact, the weakest point of the principle
of subsidiarity has always been the monitoring of its correct application. The practice
before the Treaty of Lisbon showed that no institution of the decisional triangle-
despite continuous declarations in support of the principle-has a real interest in strictly
controlling the principles application®. Has anything changed since the Lisbon
Treaty?

The Protocol on the application of the principles of subsidiarity and
proportionality annexed to the TEU and to the TFEU (Protocol No 2)* establishes
a system for monitoring the application of those principles and ensuring that
decisions are taken as closely as possible to the citizens of the Union.

That system is strictly linked with Protocol No 1 on the role of national
parliamentsin the European Union*, which aims to encourage greater involvement
of national Parliaments in the activities of the European Union and to enhance
their ability to express their views on draft legislative acts of the Union as well
as on other matters which may be of particular interest to them. Conferring an
‘ex ante’ control on the matter of subsidiarity to the national parliaments is the
correct solution to the problem of making subsidiarity an effective-and not a
merely abstract-instrument. National Parliaments would have been dispossessed
of its prerogatives if the principle of subsidiarity were violated by the Union>.

3. CONCLUDING REMARKS

It is not easy to describe the methods of Europeanizing the social policy
in the context of a new model of welfare state’®. Based on the proposal from
the Commission, the European Council supported on 7/8 February 2013 the
continuation of the European Globalization Adjustment Fund® (established by

52 1, Serena Rossi, Does the Lisbon Tieaty Provide a Clearer Separation of Competences between EU and

Member States?, ibid., p. 96.

Protocol No 2 to the Treaties on the Application of the Principles of Subsidiarity and Proportionality,

Official Journal of the European Union (2012, no. C 326).

5% Protocol No 1 to the Treaties on the Role of National Parliaments in the EU, Official Journal of the
European Union (2012, no. C 326).
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35 L. Serena Rossi, Does the Lisbon Treaty Provide a Clearer Separation of Competences between EU and
Member States?, ibid., p. 96-97.

56 M. Kubiak, Perspektywy europejskiej polityki spotecznej [ European social policy perspectives], ibid., p.
239-251.

57

European Commission, Sixth annual report on the activities of the European Globalization (Ad-
justment) Fund (EGF) in 2012 from the Commission to the European Parliament and the Council,
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the Regulation (EC) No 1927/2006°®) from 2014 to 2020 as a way to provide
specific support to workers made redundant as a result of major structural changes
due to globalization.

The available data show that in the resent years the number of applications for
the European Globalization Fund has risen”. Between January 2007 and August
2013 some 110 applications were submitted by the Member States and EUR
471.2 million were requested in order to help 100 022 workers (as estimated by
the Member States). Most of the cases were crisis-related (64 applications) and
the rest trade-related applications. 82 % of the applications received between
May 2009 and the end of 2011 were related to the global financial and economic
crisis.

Spain is the Member State which has submitted the highest number of
applications for European Globalization Adjustment Fund (18 applications),
followed by the Netherlands (16), Italy (12) and Denmark (10). Eight Member
Stated had not yet applied for European Globalization Adjustment Fund by 12
August 2013: Estonia, Cyprus, Latvia, Luxembourg, Hungary, Slovakia, the UK
and Croatia (which only joined the EU on 1 July 2013).

Over the whole period a total amount of EUR 471.2 million was requested
from the European Globalization Adjustment Fund by 20 Member States. The
greatest number of redundant workers who qualified for the support from the
European Globalization Adjustment Fund were from Spain (13 396 for 18
applications). The redundant workers from the following countries received the
Fund as follows: Italy (12 759 for 12 applications), Germany (11 349 for 7) and
Ireland (10 267 for 7). In 12 other countries, the number of redundant workers
qualified for the Fund range between approximately 8000 in the Netherlands
to just under 1800 in Poland, whereas in Malta, Bulgaria, Greece and Czech
Republic the number was less than 1000.

required under Article 16 of the EGF Regulation (EC) No 1927/2006, (2013) // http://european-
memoranda.cabinetoffice.gov.uk/files/2014/03/14562-131.pdf (accessed March 28, 2015).
58 Regulation (EC) No 1927/2006 of the European Parliament and of the Council of 20 December
2006 on establishing the European Globalization Adjustment Fund, Official Journal of the European
Community (2006, no. L 406).
European Commission, Sixth annual report on the activities of the European Globalization (Ad-
justment) Fund (EGE) in 2012 from the Commission to the European Parliament and the Council,
required under Article 16 of the EGF Regulation (EC) No 1927/2006, (2013) // http://european-
memoranda.cabinetoffice.gov.uk/files/2014/03/14562-131.pdf (accessed March 28, 2015).

59
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The Regulation No 1309/2013 of the European Parliament and the Council of
17 December 2013 extended the period for applications for the next Multiannual
Financial Framework i.e. 1 January 2013 to 31 December 2020. Some changes
however were introduced:

a/ financial contribution shall be provided where at least 500 workers are
made redundant or self-employed persons activity ceasing in an enterprise
in a Member State®' (Article 4.1 a);

b/ Member State shall carry eligible actions as soon as possible and not later
than 24 months after the date of submission of the application® (Article

16.4).

The new provisions in the amended Regulation will continue to apply
until 2020 so that the Member States may continue to support workers made
redundant as a consequence of major structural changes in world trade patterns.

In the case of using the full potential of the European Globalization
Adjustment Fund as well as other available instruments the workers who are
eligible for the Fund support can be helped. It may be done in a tailor-made and
more personalized manner in order to improve their opportunities in the labour
market®.
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ABSTRACT

The paper will explore transitional provisions that certain Member States of the
European Union can apply towards a new Member State, focusing primarily on
the rights of workers. This topic is probably one of the most “just-in-time” because
since Croatia joined the European Union in 2013, there are several states that have
applied these kinds of provisions towards Croatian workers in the first two years,
and some of them still do. Provisions limiting freedom of work can be harsh on a
certain state, limiting the ability of workers to move to another state, and in some way
discriminating them on the labour market. As seen from the statistics since joining
the European Union, Croatian workers tend to migrate to the countries that do not
apply any limitations. The risk of not fulfilling the strict criteria, the complicated
paperwork, and other possible difficulties that may occur make Croatian citizens
avoid other Member States. The fear is in most cases somehow justified; as seen from
practice, employers are not willing to deal with complicated paperwork, pay any
additional charges or take on any more responsibility.

Key words: free movement of workers, transitional provisions, Croatia.
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1. INTRODUCTION

Since Croatia joined the European Union in 2013, there are several Member

States that have applied transitional provisions towards workers from Croatia
in the first two years, and some of them still do. Transitional provisions will be
introduced, focusing on their function and limitations, especially stressing the
provisions regarding Croatia, and divided into two phases, i.e., the first two years
and the upcoming new era of ‘fewer limitations’. Section 3 will give an overview of
how workers can avoid these provisions, either working illegally, taking citizenship
of a country that has no such limitations or acquiring a valid work permit.

2. TRANSITIONAL PROVISIONS

2.1. DEFINITION

The free movement of workers is one of the founding principles of the EU
that constitutes one of the four fundamental freedoms of the Internal Market.
According to Community rules, a worker who moves to another Member State
has certain rights. These rights include in particular:

e the right to work without a work permit,

* equality of treatment in employment compared to the nationals of the

Member State where work is carried out,
e entitlement to the same social benefits as the nationals,
e the right of a family to join the worker and receive family allowances,

e full social security coordination (pension rights and social security

contributions), and
* mutual recognition of professional and vocational qualifications.'

Push factors that usually influence migration trends include unemployment,
lack of job opportunities and a low income in the emigration country. The EU
labour force is characterised by a low level of geographical and occupational
mobility. In the period between 1991 and 2001, only 15% of EU citizens
changed their place of residence for the purpose of working in another Member
State.” Despite the fact that the EU grants all these freedoms and rights, new

1 Kapural, Mirta, Sloboda kretanja radnika u prosirenoj Europskoj Uniji i njezin utjecaj na Hrvatsku,
Pridruzivanje Hrvatske Europskoj Uniji — Ususret izazovima pregovora, Institut za javne financije,
Zaklada Fridrich Ebert, Zagreb 2005, p. 85.

2 Ibid., p. 86.
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Member States are subject to the so-called “sransitional provisions” that limit the
mobility of workers from new Member States. According to Samantha Currie
transnational periods goes against the EU policy of encouraging of internal
migration, providing workers of new Member States a limited range of granted

rights.?

Transitional provisions represent the scope of measures applied by the EU
and the Member States towards a new member to the Union. These measures
are defined in the treaty of accession of a certain Member State.* During a
transitional period of up to 7 years after the accession, certain conditions may be
applied that restrict the free movement of workers from, to and between these
Member States. These restrictions only concern the freedom of movement for
the purpose of taking up a job and they may differ from one Member State to
another.” These provisions are not obligatory, Member States can decide if they
want to apply those measures or not. The legal framework for applying such
provisions is laid down in:

¢ the Treaty on the Functioning of the European Union,

* Directive 96/71/EC of the European Parliament and of the Council of 16
December 1996 concerning the posting of workers in the framework of the
provision of services (O] L 18, 21.1.1997),

* Directive 2004/38/EC of the European Parliament and of the Council
of 29 April 2004 on the right of citizens of the Union and their family
members to move and reside freely within the territory of the Member States
amending Regulation (EEC) No 1612/68 and repealing Directives 64/221/
EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC,
90/364/EEC, 90/365/EEC and 93/96/EEC (O] L 158, 30.4.2004),

* Regulation (EU) No 492/2011 of the European Parliament and of the
Council of 5 April 2011 on freedom of movement for workers within the

Union (O] L 141, 27.5.2011).

3 Currie, Samantha, Migration, work and citizenship in the Enlarged European Union, Ashgate, 2008,
pp-2-3; Kovdcs, Erika and Vinkovi¢, Mario; Croatian concerns and Hunagarian experience regarding
free movement of workers, in: Time Drindczi and Tamara Tékacs (eds.) Cross-border and EU legal
issues: Hungary-Croatia, Pecs, 2011, p. 376.

4 In the Croatian Treaty of Accession to the EU, they are defined in Annex V: List referred to in Article
18 of the Act of Accession: transitional measures.

> Currently, transitional provisions concern only Croatia.
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The transitional provisions could last up to seven years. Until the end of the
first two years following the date of accession, the present Member States will
apply national measures or those measures resulting from bilateral agreements
regulating access to their labour markets. Before the end of the two-year period
following the date of accession, the Council will review the functioning of the
transitional provisions on the basis of a report from the Commission. The present
Member States must notify the Commission whether they will continue to apply
national measures or measures resulting from bilateral agreements, or whether
they will fully apply the EU legislation on the free movement of workers. So,
this means that every Member State applying the transitional provisions must
make a report regarding the measures applied during these two years and justify
if they want to continue to apply such measures or not. Upon these reviews, the
Council will make a decision if these measures are still needed or not. In addition,
these reports must elaborate on the current situation on the labour market. A
transitional period may be necessary because significant concerns exist in relation
to expected labour migration from candidate countries. These concerns are based
on considerations such as geographical proximity, income differentials, high
unemployment and propensity to migrate.6 Member States that are still willing
to apply such measures can continue to do so for a period of the next three years.
These measures still contain national provisions and bilateral agreements, and the
free movement of workers is still derogated by these measures. After the end of
the next three years, the Member State that applied these measures must submit
a report to the Commission. After a five-year period of applying transitional
provisions, the implementing Member States can prolong it for additional
two years. However, a further two-year extension must be justified by serious
disturbances of the labour market. After that period, the application of transitional
provisions cannot be prolonged any more, and the Member State will gain full
access to the labour market in all other states in the EU.

2.2. TRANSITIONAL PROVISIONS DURING PAST ENLARGEMENTS OF THE
EU

As can be seen above, transitional provisions can be applied for up to seven
years, i.e., in 2 + 3 + 2 periods. This kind of application of transitional provisions

¢ Resolution on the free movement of workers in the context of enlargement, URL: http://www.
efta.int/sites/default/files/documents/advisory-bodies/consultative-committee/cc-resolutions/
English/20Nov2001-FreeMovement-Workers-C20R030-Final.pdf, (Last accessed: 7 October 2014)
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was established during accession negotiations of Hungary, Slovakia and Latvia
in 2001.7 This kind of regulation can be found in all subsequent accession
negotiations, like in the case of Lithuania, Poland, Romania, Bulgaria, the Czech
Republic, as well as Croatia.

The states that had joined the EU before this transitional period formula
was introduced were also subject to similar provisions. Greece had a transitional
period of six years. Within that period of time, workers from Greece had to
possess working and residence permits, just like any other worker from any non-
EU state. Spain and Portugal had a transitional period of seven years, and they
were subject to limitations similar to ones applied to Greece.® During the 2004
enlargement of the European Union, 12 out of the 15 Member States applied
these transitional provisions towards new member states’, i.e., only United
Kingdom, Sweden and Ireland did not apply them. They allowed the workers
coming from new member states to get jobs in their country as freely as their own
nationals do. United Kingdom, however, enforced a special registration procedure,
according to which every immigrant worker had an obligation to register. With
the registration procedure, United Kingdom wanted to monitor the impact of
the enlargement on their labour market.'” The other 12 Member States applied
transitional provisions, i.e., they applied national measures or those measures
resulting from bilateral agreements regulating access to their labour markets.
During the 2007 enlargement of the EU, when Romania and Bulgaria joined
the EU, 15 out of 25 Member States applied transitional provisions. Cyprus, the
Czech Republic, Estonia, Finland, Lithuania, Latvia, Poland, Slovenia, Slovakia
and Sweden did not apply any measures although Cyprus, Finland and Slovenia
did enforce a registration procedure much like United Kingdom did 3 years ago
to monitor the impact of workforce migration on their labour market."

7 Goldner Lang, Iris, Sloboda kretanja ljudi u EU — Kontekst sporazuma o pridruzivanju, Skolska
Knjiga, Zagreb, 2007, p. 177.

8 Kapural, Mirta, 0p. ciz., p. 90.

9 The 2004 enlargement was the largest expansion in the history of the EU. Cyprus, the Czech Re-

public, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Slovakia and Slovenia joined the EU on
1 May 2004.

10 Goldner Lang, op. cit., p. 178.
W bid., p. 179.
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When Croatia joined the EU, 13 out of the 27'> Member States applied
transitional provisions, i.e., Spain, Italy, Greece, France, Austria, Germany,
Belgium, the Netherlands, Luxembourg, the United Kingdom, Cyprus, Malta
and Slovenia. Much like previous enlargements, these states apply national
measures or bilateral agreements towards the workers from Croatia.'® Transitional
restrictions generally imply a work permit for citizens of a Member State they
are introduced for. Austria, Germany, Italy, Slovenia and the United Kingdom
are the states with almost 95% of all Croatian citizens who enjoy freedom of

movement in the EU.™

2.3. TRANSITIONAL PROVISIONS REGARDING CROATIA — FIRST PHASE
(2013-2015)

The first phase of the transitional provisions covered the period from 1 July
2013 to 1 July 2015. In this period, 13 Member States decided to apply transitional
provisions towards Croatian workers. As already mentioned, a 2+3+2 scheme can
be applied. Even though the predictions were much more harsh, reciting that all
13 countries would apply transitional provisions during the whole set of seven
years, on 1 July 2015 it was announced that only 5 states will continue to apply
national measures or measures resulting from bilateral agreements limiting the
ability of workers to access the labour market. As the regulations did end this
year, we find it important to display the situation applied to workers wishing
to move to another Member State. During the first phase of the transitional
provisions, a very strong trend of migration towards Ireland was established as
the focus of young people. Since Ireland did not apply any provisions towards
Croatian jobseekers, it was the easiest way to migrate to that country. While the
first two years of Croatia’s membership of the EU resulted in the serious brain
drain phenomenon, we are yet to determine the outcome of the limitations that
will occur in the second phase.

12 Dpravila o radu drzavljana drzava ¢lanica Europske unije i ¢lanova njihovih obitelji. Available at:
hetp://www.mrms.hr/pravila-o-radu-drzavljana-drzava-clanica-europske-unije-i-clanova-njihovih-
obitelji-2/, (Last accessed: 30 October 2014).

13 EURES - The European job mobility portal. Available at: https://ec.curopa.cu/eures/main.jsp?acro
=free&lang=en&countryld=AT &fromCountryld=HR&accessing=0&content=1&restrictions=1&
step=2, (Last accessed: 30 October 2014).

14 Commission report on transitional arrangements regarding free movement of workers from Croatia,
Brussels, 29 May 2015. Available at: http://europa.eu/rapid/press-release_ MEMO-15-5068_hr.htm
(Last accessed: 10 November 2015).
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In the next section, we will give an overview of the first phase of the transitional
provisions and focus on the 13 states that applied certain measures towards
workers from Croatia. We will also have a look at migration trends during these
two years, and finally, we will conclude with the predictions a new phase is about
to bring in the next three years.

2.3.1. Austria

Croatian citizens wishing to work in Austria still need a work permit® (i.e.,
Beschiftigungsbewilligung), which the employer must apply for. The Labour
Market Service (i.e., Arbeitsmarktservice) will confirm freedom of movement
once the worker has been legally employed for one year. After that period of one
year, a ‘confirmation of freedom of movement” will be issued, giving access to the
entire labour market. There are also access restrictions for posted workers. Family
members resident in Austria will only be granted freedom of movement if they
live with family members in Austria who have already been granted freedom of
movement. Freedom of movement will expire once a person leaves Austria not

just temporarily.'®

2.3.2. Belgium

In the period from 1 July 2013 to 30 June 2015, Croatian citizens had to have
a work permit to work in Belgium. For such a permit to be issued, an employer
in Belgium must apply for an employment authorisation from the competent
authority for the national concerned. When the authorisation to employ the
worker is granted, the work permit is issued to the worker. The employment
authorisation is only granted if it is not possible, within a reasonable length of
time, to find a worker on the labour market that is fit to fill the post, even
after appropriate vocational training. Jobseekers do not need to follow any
formalities within the process. It is the employer who must make the request
to the competent authority. The employer must use the ad hoc form to lodge a
request for an employment authorisation with the competent region."”

15 The criteria for issuing a working permit in Austria are as follows: non-discrimination, preferential
treatment for nationals and community preference, and no prior illegal employment. To get such a
permit, a jobseeker must find a job first, and then the employer applies for the permit.

16 EURES — The European job mobility portal, Austria — Croatia. Available at: https://ec.europa.cu/
eures/main.jsp?acro=free&lang=en&countryld=AT &fromCountryld=HR&accessing=0&content=
1 &erestrictions=18&step=2 (Last accessed: 30 October 2014).

17 EURES - The European job mobility portal, Belgium — Croatia. Available at: https://ec.curopa.cu/
eures/main.jsp?acro=free&lang=en&countryld=BE&fromCountryld=RO&accessing=0&content=
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2.3.3. Cyprus

In the same period, employment of Croatian citizens took place under the
Aliens and Immigration Law'®, which regulates employment of individuals from
non-EU countries. In addition to other issues, this legislation stipulates that:
“The employment of a foreigner must only take place through the issuing of the
temporary residence permit for employment purposes required by law.” The temporary
residence permit for employment purposes (Pink Slip)" gives foreigners the
right to have an employment contract for a specific job and a specific period of
time, as set out in the permit. If the holder undertakes different work, then the
work permit ceases to be valid and is considered null and void. 7he Civil Registry
and Migration Department of the Ministry of the Interior was responsible for the
implementation of this Law as well as the issuing of temporary residence and work
permits for foreigners. As the Ministry competent for, inter alia, employment
and labour policy issues, the Ministry of Labour and Social Insurance is responsible
for creating a policy on employing foreigners and the issuance of approvals for
employers or enterprises for employment of foreigners from third countries.*

2.3.4. France

Croatian citizens who wished to work in France from 2013 to 2015 needed
to have a work permit if they wanted to get employed as dependent workers.
Commercial, industrial, artisanal, and freelance occupations are free. During this
period, a Croatian national who wanted to take up employment in France as
an employee had to obtain a work permit. The employment situation may be
raised as an objection against their employment, save in the case of a list of
291%" occupations that was applicable to Romanian and Bulgarian nationals. The
objection cannot be raised on the basis of the local situation in relation to the

1&restrictions=18&step=2 (Last accessed: 30 October 2014).

'8 "The Aliens and Immigration Law adopted in 1952, amended in 2002, No 3615, 28 June 2002, Offi-
cial Gazette of Republic of Cyprus. Available at: http://www.refworld.org/cgi-bin/texis/vtx/rwmain/
opendocpdf.pdfireldoc=y&docid=