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When analysing overlapping of statements agreement, there is around 30% of work-
ing population who are fully business/work oriented, and it goes up to 36% of career 
oriented population, furthermore to 43% business achievement oriented population.

This 30% of working population being fully business/work oriented is homogeneous 
segment of population which can be profiled by socio-demographic variables. Profile is 
shown in Graph3. Comparison is done by using affinity index, which means target’s af-
finity toward particular answer. Differences between demography groups were measured 
through affinity index = target’s affinity toward particular answer (null point = 100, affinity 
reference - total sample). Interpretation criteria  says that if affinity is above 115, meaning 
15% more that reference target, in this case population average, it is significant for positive 
interpretation. If affinity index is lower than 85, meaning 15% less that reference target, in 
this case population average it is significant for negative interpretation.

Graph 3. Profile of “Fully work oriented” segment

Source: Ma
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Source: Made by authors based on data from BRANDpuls project, 2014.

Regarding gender differences, men are somewhat more fully work oriented, but it is 
not significant difference. Regarding age differences, youngest target groups, up to 30 
years are, as expected, more work oriented than older one. It significantly drops in 40ties. 
When observing education level, although there are some differences, they are not signif-
icant for interpretation, although higher education correlates with higher work orienta-
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tion. People already working are somewhat more work oriented people comparing to ones 
not working at the moment. Still, this criterion is also not the one that drives differences. 
Regarding regions in Croatia, there are some differences, interestingly; “sea regions” are 
less work oriented than average population, where Lika and Banovina are significantly 
more work oriented than average or other regions.

In order to contextualize size of described “work oriented” segment, several more seg-
ments were extracted from survey data (Graph 4). 

Graph 4. Size comparison to other segments
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Croatian adult population is mostly “reputation driven” nation, meaning that there is 
70% of working age population who finds reputation very important and reputation is cri-
teria for making daily decisions. Secondly it is “family oriented” nation, meaning that for 
58% of adult population, family comes first, followed by “personal development” driven 
population, where for 45% of population, personal development is very important. Final-
ly, “work driven” population is bigger only than “money driven segment”, where socially 
acceptable responses must be taken into consideration. 

IV. 	 Conclusion

Segmentation and profiling of homogenous segment is important tool not only in 
business and marketing, but in other social studies as well, where understanding working 
age population not only by demographic differences but their attitudes toward work and 
career, can help when generating working policies, procedures and laws, since attitudes 
are basis for people behaviour.

Regarding Croatia’s population profile on attitudes about work and career, there is 
around 30% of working population who are fully business/work oriented, and it goes up 
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to 36% of career oriented population, furthermore to 43% business achievement oriented 
population.

There are no changes within last four years; there are around 20% to 30% of people 
without attitudes, meaning that they are open / available for changes (more than negative-
ly oriented segment). Regarding socio-demographic differences men are somewhat more 
fully work oriented, but it is not significant difference. Regarding age differences, youngest 
target groups, up to 30 years are, as expected, more work oriented than older one. It sig-
nificantly drops in 40ties. When observing education level, although there are some dif-
ferences, they are not significant for interpretation, although higher education correlates 
with higher work orientation. People already working are somewhat more work oriented 
people comparing to ones not working at the moment. Still, this criterion is also not the 
one that drives differences. Regarding regions in Croatia, there are some differences; “sea 
regions” are less work oriented than average population, where Lika and Banovina are sig-
nificantly more work oriented than average or other regions. Although work is important 
for rather wide proportion of population, Croatian adult population is mostly “reputation 
driven” and “family oriented” nation. 
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I.	In troduction 

The recent publication of the first report on the Migrant Integration Policy Index (MI-
PEX) for the Republic of Croatia has revealed unfavourable integration policies in the 
areas of migrants’ access to health services, political participation, education and access 
to nationality.1 The report also exposes numerous discriminatory provisions of applicable 
laws, regulations and policies in the areas of anti-discrimination, labour market mobility, 
the right to family unity and access to permanent residence for migrants.2 The Republic of 
Croatia ranked 30th out of 38 countries included in the MIPEX research, clearly pointing 
out that the labour and social discrimination of migrants is the main obstacle to the suc-
cessful integration of foreigners. 

Croatian migration legislation is generally harmonised with the EU acquis, which had 
been one of the conditions for Croatia’s accession to the EU in July 2013, but certain la-
bour rights of migrant workers are still under-regulated or unregulated. The paper will 
try to analyse national laws, regulations and policies in labour and social law that are of 
crucial importance for the equal treatment of migrant workers. We will examine if any of 
the provisions of national legislation might prevent higher labour market participation 
and might limit migrants’ mobility within the national labour market. In addition, the re-
search will try to answer the question of whether the current legal provisions impede mi-
grant workers’ access to social rights and full local integration in the Republic of Croatia. 

II.	� Access to the national labour market for EU 
nationals 

The principal law governing the entry, stay, residence and certain other rights of for-
eigners (including specific labour and social rights) in the Republic of Croatia is the Aliens 
Act adopted on 1 January 2012 and amended in 2013.

Formally, EU nationals have free access to the Croatian labour market, with the ex-
ception of nationals of 13 EU Member States that introduced transitional measures for 
Croatian nationals following the accession of the Republic of Croatia to the EU. These re-

1  �Research for the paper was conducted within the framework of Jean Monnet Chair in EU Labour, Equality 
and Human Rights Law. The paper was presented at the IMISCOE Conference: Rights, Democracy and Mi-
gration – Challenges and Opportunities at the University of Geneva in June 2015.
The author of this paper has been involved in MIPEX research in the capacity of expert for the labour mobility 
and as a peer-review expert in the area of access to health.

2  �T. Huddleston et al., Migrant Integration Policy Index 2014, Brussels, 2015., available at: http://www.mi-
pex.eu/what-is-mipex, (accessed on 01 May 2015).
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strictions are in line with Art. 153 of the Aliens Act and the Regulation on the temporary 
application of restrictions for EU nationals conditioning employment on the obligation to 
obtain a work permit. 

EU nationals wishing to work in Croatia have to undertake a rather complicated proce-
dure of registering either a short-term stay (within a very short deadline of 48 hours upon 
arrival in the Republic of Croatia) or a temporary stay within another tight deadline of 
three days from entry into the Republic of Croatia. Following the registration procedure 
and in accordance with the provisions of the Treaty on the Functioning of the European 
Union, EU nationals should be able to enjoy the same access to employment as Croatian 
nationals, with the exception of employment in the public service. In practice, access to 
national employment is restricted for several reasons.

Jobs in the Croatian labour market are generally divided into three sectors: the private 
sector, public service (state administration including ministries under which are hospitals, 
universities, schools, social services, etc.) and public companies (electricity, gas and water 
providers, public financial companies, state agencies, the national airline company, public 
insurance companies, state television, public transportation companies, etc.). The major 
obstacle to employment in public companies in the Republic of Croatia is the common 
formal requirement of the submission of a certificate of citizenship. This is applicable to 
all job seekers, regardless of whether the applicant is a graduate of a Croatian university. 
Subsequently, due to the requirement of a certificate of citizenship for the public sector, 
EU nationals enjoy free access only to private employment or self-employment in the 
Republic of Croatia. Discrimination based on the nationality of workers of the Member 
States as regards employment can be legally justified only on grounds of public policy, 
public security or public health, but employment in public companies commonly does 
not entail any of the above-mentioned grounds, so we find very little justification for the 
formal requirement of citizenship for employment in public companies. 

Furthermore, the Republic of Croatia has a very elaborate list of 250 regulated profes-
sions for which a particular expert qualification is required and which are regulated by 
specific laws. Professional chambers or state bodies authorised to approve employment in 
a specific profession have the main role in recognising foreign qualifications for regulated 
professions. Even two years after the accession of the Republic of Croatia to the EU, cham-
bers have still not introduced automatic recognition of EU-acquired qualifications, nor 
have they afforded preferential access to the national labour market to EU nationals. The 
annual report of the Ombudsman for 2014 emphasised citizens’ complaints against the 
work of the Croatian Chamber of Dental Medicine, the Croatian Nurses Chamber and the 
Croatian Medical Chamber in dealing with requests for the recognition of foreign qualifi-
cations.3 Existing procedures of recognition of qualifications are conducted under the au-

3  �Izvješće pučke pravobraniteljice za 2014. godinu, Zagreb, http://www.ombudsman.hr/attachments/arti-
cle/517/Izvje%C5%A1%C4%87e%20pu%C4%8Dke%20pravobraniteljice%20za%202014.%20godinu.pdf, 
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thority of professional chambers and they are slow, expensive and inefficient. In practice, 
certain EU study programmes are incompatible with Croatian programmes, which has led 
to additional requirements, such as extensive study periods and supplementary exams.4 
As this paper was being drafted, the Croatian Parliament accepted the Draft Act on the 
Recognition of Qualifications in order to facilitate the full alignment of the Croatian legal 
framework with Directive 2005/36/EEZ on the recognition of professional qualifications. 
According to the Draft Act, all professional qualifications of medical doctors, specialised 
doctors, general care nurses, dental practitioners, specialised dental practitioners, veteri-
nary surgeons, midwives, pharmacists and architects acquired in the EEA Member States 
should be automatically recognised in the Republic of Croatia. 

The final point related to access to the national labour market is related to sports ath-
letes. Two years into full EU membership of the Republic of Croatia, EEA sports athletes 
are not afforded the same treatment as Croatian nationals in regards to access to profes-
sional clubs and have the same access as all other foreigners, i.e. third-country nationals. 
According to the Aliens Act, professional athletes are eligible for a single permit outside 
the annual quota (Art. 76). The Sports Act stipulates that national sports associations 
regulate the right of foreign athletes to play for Croatian clubs, as well as the conditions 
of participation in sports games (Art 47, para 6). The Act explicitly excludes EU nationals 
from the notion of “foreigners”, i.e. EEA nationals have the same rights as Croatian nation-
als (Art. 62.2 of the Sports Act). At the same time, the regulations of sports associations, 
such as the basketball and volleyball associations, do not reflect the EU membership of the 
Republic of Croatia. Thus, they still do not differentiate between EU and EEA nationals, 
the nationals of countries that have entered into the SAA with the EU, and third-country 
nationals. Thus, EU nationals can play in Croatian sports clubs in limited numbers and 
do not enjoy equal access to professional sports in the Republic of Croatia based on their 
nationality. This is not in accordance with the jurisprudence of the Court of Justice of the 
EU.5   

Furthermore, the regulations of sports associations do not grant preferential treat-
ment to the nationals of EU candidate countries (Albania, Serbia, Montenegro, Bosnia 
and Herzegovina, the former Yugoslav Republic of Macedonia and Turkey) based on their 
association agreements with the EU. These agreements stipulate “treatment of legally em-
ployed workers free of any discrimination based on nationality”. Consequently, the num-

2014., (accessed on 25 April 2015).
4  �Deliberations of the Croatian Parliamentary Councils, http://www.sabor.hr/prijedlog-zakona-o-reguli-

ranim-profesijama-i-prizn (accessed on 25 April 2015).
5  �Particularly related to decisions of the Court of the EU in cases C-13/76, Gaetano Dona v. Maria Mantero, 

14 July 1976; C-415/93, Union royale belge des sociétés de football association ASBL v Jean-Marc Bosman, 
Royal club liégeois SA v Jean-Marc Bosman and others and Union des associations européennes de football 
(UEFA) v Jean-Marc Bosman, 15 December 1995. and .Z. Pivač, Economic Freedoms of the EU Analysed 
from the Point of Sports Organizations in Republic of Croatia, Pravni vjesnik 14/2, pp. 233-251. 
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ber of athletes from SEE countries who can play in certain sports events in the Republic of 
Croatia is limited and such athletes are equal to any third-country national. This is not in 
accordance with the decision of the Court of Justice of the European Union related to the 
rights of nationals of non-Member States that have concluded partnership or association 
agreements with the EU (IOM, 2014).

III.	�Acc ess to the national labour market for third-
country nationals 

Access to employment for third-country nationals (TCNs) is related to the work status 
of a foreigner and Croatian residence status. TCNs can be admitted on the basis of a quota 
system, work outside the quota, a work permit or one of the EU common migration policy 
statuses such as that of a Blue Card holder. 

According to the Regulation on the status and work of foreigners in the Republic of 
Croatia, the employer is required to enclose an explanatory justification of the employ-
ment of the foreigner, including information on his or her professional competences, 
qualification and working experience and justification on why the position cannot be 
filled from the Croatian national labour market. The police may then check with the Cro-
atian Public Employment Service if the position indeed cannot be filled from the Croatian 
national labour market. 

The possibility to change residence status after entry is available only to Blue Card 
holders and temporary residents who qualify for long-term residence status.  

IV.	�Acc ess to the labour market for nationals of EU 
candidate countries 

Albania, Iceland, Montenegro, Serbia, the Former Yugoslav Republic of Macedonia and 
Turkey currently have the status of EU candidate countries, while Bosnia and Herzegovi-
na and Kosovo are EU potential candidate countries. All the above-mentioned countries 
have concluded Stabilisation and Association Agreements with the EU except Iceland and 
Kosovo. All agreements regulate the movement of workers between candidate countries 
and the EU Member States. In this regard, all six agreements clearly stipulate reciprocal 
treatment of legally resident workers and their family members who should be free of any 
discrimination based on nationality, regarding working conditions, remuneration or dis-
missal, compared to the nationals of Member States. Stabilisation and Association Agree-
ments provide for free access to the labour market of Member States for family members 
of a worker and open the possibility for granting additional access to professional training 
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after three years of the conclusion of the agreement, taking into account the situation in 
the labour market in the Member States and in the Community. 

Despite the legal nature of the Stabilisation and Association Agreements which are in-
ternational agreements, i.e. legally binding instruments for all parties, in this case we have 
a very specific situation. In reality, nationals and family members of candidate countries 
legally residing in the Republic of Croatia are granted the same treatment with regard 
to working conditions and access to the labour market as other third-country nationals. 
There is no specific provision in any of the applicable national migration laws and regu-
lations to afford preferential treatment to candidate countries’ nationals or their family 
members based on the Stabilisation and Association Agreements. The only exception is 
related to the coordination of social security benefits due to the fact that the Republic of 
Croatia has concluded bilateral agreements on the recognition of social security benefits 
with five of the six candidate countries (Bosnia and Herzegovina, FYRoM, Montenegro, 
Serbia and Turkey). These bilateral agreements were concluded prior to the entry into 
force of the Stabilisation and Association Agreements and are currently the legal basis for 
the recognition and export of social security benefits.  

Another important question is the enforceability of the provisions related to the move-
ment of workers and the equality of treatment of nationals of candidate countries and of 
EU Member States. It is not clear whether the nationals of Albania, Bosnia and Herzego-
vina, FYRoM, Montenegro, Serbia and Turkey could complain to the Stabilisation and As-
sociation Council or whether the EU has another complaint mechanism for the violations 
of provisions of the Stabilisation and Association Agreement. Having in mind that the 
Stabilisation and Association Agreements are linked to the fulfilment of the Copenhagen 
criteria for accession to the EU, it is unlikely to expect that the Stabilisation and Associa-
tion Agreements have the same legal effects as other international agreements.       

V.	�In ternal labour market mobility of migrant 
workers 

Given the already mentioned limitations imposed on the nationals of 13 Member 
States that need to obtain a work permit as a condition for legal employment in the Re-
public of Croatia for two years following accession (until the end of June 2015), leading to 
their inability to change their employer because of a link between their residence permit 
and work permit, we can conclude that at this moment EEA nationals have limited inter-
nal labour market mobility.     

In addition, the previously mentioned requirement for a certificate of citizenship and 
the difficulties in recognising foreign qualifications also seriously impede the internal la-
bour market mobility of EEA nationals. 
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Certain categories of third-country nationals do enjoy unrestricted labour mobility in 
the Republic of Croatia. Among them are permanent residents, persons under interna-
tional protection (including subsidiary and temporary protection), family members of a 
Croatian national, foreigners having permanent residence, refugees, persons on humani-
tarian stay, persons on autonomous stay, full-time pupils or students when they perform 
work through authorised agents, without contracting employment, and researchers who 
enjoy the unrestricted right to employment and self-employment without a residence or 
work permit and, therefore, enjoy full labour market mobility (as per Art. 73 of the Aliens 
Act).

Long-term residents and residents on family reunion permits enjoy the right to change 
employment (jobs and sectors) in the same way as nationals. Residents on temporary 
work permits are tied to the specific job and employer for which the work permit was 
issued (as per Art. 73, paras 5 and 6), and have no possibility of changing jobs, unless new 
employers submit new requests for work permits.  

VI.	�S pecific labour rights

The labour rights of legally residing migrant workers are regulated by the Aliens Act 
and Labour Act and by a number of specific bylaws in various sectors and professions. 

Only permanent residents and EU nationals enjoy labour rights comparable to Cro-
atian nationals, except unlimited access to regulated professions. Temporary residents, 
posted workers, Blue Card holders and long-term residents enjoy the right to regulat-
ed maximum working hours, a minimum period of rest, paid annual leave, minimum 
remuneration including payment for overtime, protection of health and safety at work, 
protective measures for pregnant workers and workers who have recently delivered, who 
are breastfeeding or minor workers, protection against discrimination, the right to voca-
tional training, education and study grants, social care, rights to pension insurance and 
healthcare, the right to child allowance (subject to the requirement of three years’ resi-
dence), pregnancy and parenthood support allowance, tax benefits, access to goods and 
services markets, the freedom of association and unionisation, membership in organisa-
tions which represent workers or employers, or organisations whose members perform a 
particular profession, including the right to a fee for such work. All categories also enjoy 
the right to recognition of diplomas and professional qualifications and job search coun-
selling services (as per Arts. 85a, 86(5), (6), 98(1) subparas 2-7, (2) of the Aliens Act. All 
third-country nationals should conclude a labour contract with the employer, but work 
without a labour contract has the same legal effects, as prescribed in the provisions of the 
national Labour Act (Arts. 12 and 13). 
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Due to the incomplete transposition of the EU Employer Sanctions Directive into 
Croatian legislation, undocumented migrant workers do not enjoy basic labour rights. 
Instead of the complete transposition of Art. 6 of the Directive which guarantees the right 
to outstanding remuneration, including costs arising from sending back payments to the 
country to which the third-country national has returned or has been returned, the Aliens 
Act has transposed only one out of three substantive provisions.6 The transposed provi-
sion relates to the employer’s obligation to pay public contributions, i.e. taxes and social 
contributions, the penalty rate and fees (Art. 212 of the Aliens Act). Since the Aliens Act 
has not legalised the right to remuneration subsequently, a violation of that right has not 
been included in the part of the Act which stipulates criminal liability, i.e. penalties and 
fines. Therefore, employers could claim that undocumented migrant workers in Croatia 
are not entitled to paid employment merely on account of their undocumented residence 
status, and the courts would have difficulties in establishing applicable statutory penalties 
even if they derive the undocumented migrant workers’ right to paid employment from 
the applicable regional or international human rights instruments.7 

The Aliens Act also transposed the provision of Art. 6, para 2b of the Directive stipu-
lating that “before the execution of an expulsion order, the alien who resided and worked 
illegally will be informed about the available options for remuneration compensation, 
with any statutory contributions in accordance with a lex specialis, and will be informed 
about the possibility to lodge a complaint or to take legal action against the employer” 
(Art. 107, para 5). In the Directive, this provision is part of the overall statutory right to 
remuneration for past work, while in the Croatian Act the incorporation of this provision 
is confusing since the Act does not specify any entitlement to remuneration, or applicable 
legislation from which an alien could derive his or her right to remuneration. Stipulating 
mere information of entitlement to a right which cannot be derived either from the La-
bour Act or from the Aliens Act seems redundant.  

Furthermore, reference to a lex specialis in this case could be a reference to the Labour 
Act (which in fact is a lex generali) or to another law applicable to special categories of 
employees (it is difficult to imagine the applicability of a lex specialis in labour law as it 
mainly regulates employment in public services, which is de facto and de iure irrelevant 
to undocumented migrants). Notwithstanding the legislator’s intention, none of the Cro-
atian laws could be considered a lex specialis applicable to derive the right to remunera-
tion due to the fact that an employment contract, or a verbal agreement on employment 
concluded between the employer and an undocumented migrant, violates directly the ius 
cogens on the authorisation of entry, residence and employment, entails criminal liability, 

6  �H. Špadina, ‘Undocumented Migrant Workers’ Right to Remuneration: Consequences of Incomplete 
Transposition of the Employer Sanctions Directive into the Croatian Law’, Contemporary Legal and Eco-
nomic Issues IV, (eds. I. Barković , M. Lulić), 2013, pp. 189 – 206.  

7  Ibid. 
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and any formal agreement of that kind would be null and void.8 Employers could easily 
abuse legally unrecognised employment to avoid the payment of outstanding remunera-
tion to the worker, particularly bearing in mind that undocumented migrants usually face 
swift deportation from the country of employment, which deprives them of the possibility 
of submitting a substantiated claim before a competent authority or court. This was pre-
cisely one of the reasons why the provisions on sending back payments to the country of 
origin or residence were incorporated in the Employer Sanctions Directive. Apart from 
this, the Aliens Act, in Art. 219, para 2, uses the term “compensation” instead of remuner-
ation, stipulating that “the amount of compensation to the illegally residing alien and the 
amount of paid public contribution based on that compensation shall not be considered 
tax expenditure of the employer”. This provision clearly intended to penalise employers, 
but, as a side effect, the employers could be encouraged to engage in labour exploitation 
since the cost of work (due to the worker’s residence status) is legally unrecognised. 

Besides, the Aliens Act omits to stipulate the internationally recognised right to a 
minimum wage or to a wage that would be in accordance with the mandatory national 
provisions on wages, collective agreements or in accordance with the established practice 
in the relevant occupational branches (as stipulated in Art. 6, para. 1a of the Directive) 
which creates an opportunity for possible abuse since the Croatian Minimum Wage Act is 
derogated by the force of ius cogens of the migration legislation. Undocumented migrant 
workers are consequently legally unprotected from the employers’ discretionary power to 
determine their salaries below the threshold of the statutory minimum wage. 

Croatian legislation will have to be further harmonised in order to fully comply with 
the provisions of the Employer Sanctions Directive and international and regional hu-
man rights instruments. All of these instruments stipulate the right to remuneration of 
all workers, and even explicitly stipulate the right of undocumented migrants to paid em-
ployment and protection against labour exploitation (CoE Resolution No. 1509).

VII.	�S ocial rights of migrant workers 

Human rights and the social rights of migrants, including the prohibition of discrimi-
nation and the right to equal treatment, are protected in the Croatian Constitution and in 
the Anti-Discrimination Act. Labour and social rights of legally residing migrant workers 
are regulated in the Labour Act, the Health Care Act, the Child Allowance Act, the Social 
Welfare Act, the Pension Insurance Act and other leges speciales. 

8  �H. Momčinović,  ‘Nevaljanost ugovora – ništetni i pobojni ugovori prema Zakonu o obveznim odnosima’, 
Pravo u gospodarstvu, Vol. 45, No. 6, 2006, pp. 129-132. and I.Vukorepa,  Zapošljavanje stranaca, Radni 
odnosi u Republici Hrvatskoj, (ed. Ž. Potočnjak), Organizator, 2007, pp. 893-922.
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The scope of the social rights of migrants in Croatia depends on their residence sta-
tus and employment. EEA nationals and permanent residents enjoy certain social rights 
comparable to Croatian nationals, but other categories of migrant workers are mainly 
excluded from the statutory entitlement to social rights, apart from compulsory health 
and pension insurance applicable to all categories of legally employed migrant workers, 
regardless of their nationality.  

The equality of treatment of EEA nationals is also restricted in some areas of social 
rights, such as the right to unemployment benefits and child allowance. According to the 
provisions of the Aliens Act, EEA nationals can retain the status of employee or self-em-
ployed person if they become temporarily unable to work due to illness or accident, if they 
lose the job held for at least one year when this is not their fault, if they are registered with 
the competent Public Employment Office as a job-seeker or if they join an occupational 
training programme. All EEA nationals whose employment contract for a definite period 
of time shorter than one year has been terminated and who are registered as unemployed 
with the Public Employment Office, or, if in the first 12 months of work further to an em-
ployment contract for an indefinite period of time in the Republic of Croatia they have 
lost their job through no fault of their own and are registered as a job-seeker, retain the 
status of employee or self-employed person for a period of six months after the termina-
tion of employment. It is not clear from the provisions of the Aliens Act if EEA nationals 
are entitled to unemployment benefits and what the intention of the legislation was when 
the prolongation of employment status was regulated. Presumably, this provision is linked 
to the legal entitlement to residence status which could not be regulated for unemployed 
persons, but the Aliens Act still omits to regulate whether EEA nationals would qualify 
for unemployment benefits following the termination of employment status, or whether 
they could not claim such benefits. On the other hand, the Act on Employment Mediation 
and Unemployment Rights previously regulated the equality of treatment for EEA na-
tionals including nationals of the Swiss Confederation. Subsequently, Croatian nationals 
and EEA nationals are entitled to unemployment allowance if they have at least 9 months 
of working experience in the last 24 months. The Act also stipulates the right to pension 
insurance (including for permanent seasonal employment), compensation of education, 
specialisation, traineeship and relocation costs and various lump sum allowances. Oth-
er categories of migrant workers have limited access to unemployment benefits. Asylum 
seekers, foreigners under subsidiary and temporary protection enjoy unemployment ben-
efits for the duration of their protected status (Art. 14). Temporary residents enjoy un-
employment allowances only if they have lost their job through no fault of their own or 
with consent. Upon the termination of their unemployment allowance or the expiration 
of residence, temporary residents lose their unemployment status and their entitlement 
to all other benefits (as per Art. 15 of the Act). 

Regarding social entitlements to parental and child support, the Maternity and Paren-
tal Benefits Act and the Child Allowance Act provide social entitlements only for certain 
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categories of migrants such as permanent residents, refugees and persons under subsid-
iary protection (along with family members). The Maternity and Parental Benefits Act 
limited the use of such benefits to aliens who have the recognised status of insured person 
within compulsory health insurance. This act did not make a condition for the use of 
benefits a certain duration of residence in Croatia (Art. 8), while the Child Allowance 
Act excluded from entitlement all migrants who were without permanent residence for 
at least three years prior to the submission of the application for the allowance (Art. 7.2.). 
Putting as a condition for child allowance uninterrupted permanent residence in Croatia 
excludes seasonal migrant workers from claiming child allowance for the periods of con-
tributions to the Croatian social security system. This is not in line with the ECJ decision 
in C–611/10 Hudzinski in which the Court considered that EU applicable law must be 
interpreted in a manner favourable to migrant workers in the sense that EU law must not 
have the effect of depriving a Member State, even if it is not the competent State, of the 
right to grant workers social benefits provided for under its national legislation. There-
fore, it is considered that this ECJ case will have a significant impact on the future juris-
prudence of Croatia. In addition, the Child Allowance Act does not yet include treatment 
of EEA nationals equal to that of Croatian nationals.9

Access to health services for migrants is an area of particular concern as several cate-
gories of migrants have restricted access to healthcare services or are denied such access. 
For the past several years, the Council of Europe’s European Committee on Social Rights 
has been warning Croatia that the situation with regard to access to healthcare for mi-
grants has not conformed with Article 13§4 of the European Social Charter. The Com-
mittee has noted that it has not been established that all legally and unlawfully present 
foreigners in need are entitled to emergency medical and social assistance. The CoE-ES-
CR added that foreign nationals in Croatia are subject to an excessive length of residence 
requirement to be eligible for social assistance.10 

In general, all compulsorily insured migrant workers have access to healthcare, except 
temporary residents whose health insurance contributions have not been paid for 30 days 
or longer. In that case, they are eligible to use only emergency healthcare (Art. 8. paras 
1 and 2 of the Compulsory Health Insurance Act). In 1998, the Constitutional Court de-
cided that limitations to emergency healthcare for insured nationals who have not paid 
healthcare contributions are unconstitutional and in violation of fundamental rights.11  

9  �Joined Cases C-611/10 and C-612/10 Hudzinski and Wawrzyniak [2012]Available at: http://curia.europa.
eu/juris/liste.jsf?num=C-611/10 (accessed on 25 April 2015).

10  �Human Rights Council, Working Group on the Universal Periodic Review. Geneva, 1–12 November 2010, 
Summary prepared by the Office of the High Commissioner for Human Rights in accordance with para-
graph 15 (c) of the Annex to Human Rights Council Resolution 5/1, Summary of 11 stakeholders’ submis-
sions1 to the Universal Periodic Review. A/HRC/WG.6/9/HRV/3, page 8, point 52. 

11  �Ustavni sud Republike Hrvatske, eng. Consititutional Court of Republic of Croatia, U-I-222/1995, O.G. 
150/98.
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This decision is in line with international human rights standards and should be equally 
applicable to all categories of insured persons, regardless of nationality. 

The Compulsory Health Insurance Act and the Act on the Health Protection of For-
eigners in the Republic of Croatia stipulate that all migrants on short and temporary stay, 
as well as undocumented migrants who are not accommodated in a pre-deportation cen-
tre, should cover all healthcare costs, including emergency healthcare services. The Euro-
pean Committee of Social Rights has emphasised that all categories of non-residents in 
Croatia should be entitled to emergency healthcare and that this should not be linked to 
the pre-deportation or residence status of a foreigner.12 

Further, pregnant migrant women cannot derive their healthcare rights from any 
applicable laws, unless they are obligatorily insured in Croatia. The Act on Compulsory 
Health Care Insurance does not regulate the healthcare of female migrants, including 
ante- and postnatal care, nor does it regulate healthcare rights of newborn migrant chil-
dren. Ante- and postnatal care is not clearly classified, so it is difficult to assess whether 
delivery would be considered an emergency health service and whether it should be paid 
for. According to the Regulation on the conditions, organisation and working arrange-
ments of out-of-hospital emergency healthcare, emergency delivery outside the hospital 
conducted by the competent emergency staff is considered an emergency health service. 

Another issue is that the scope of health rights for migrant children is not specifically 
regulated, so it is not clear whether or not they enjoy the same scope of health protection 
as Croatian nationals. Without proper legislation, it is difficult to assess whether access 
to health services for migrant children is in accordance with international human rights 
instruments. Thus, children of undocumented migrants outside a pre-deportation centre 
might be denied access to healthcare. 

In addition, the Elementary and Secondary Education Act excludes children of un-
documented migrants outside a pre-deportation centre from the basic human right to 
elementary education:

 “Aliens who are illegally residing in Croatia will be allowed to attend elementary ed-
ucation only: 

1.  �if they are accommodated in the Reception Centre for Aliens;

2.  �if their forced removal has been temporary suspended;

3.  �during the period for which removal has been postponed.” 

Thus, we can conclude that the basic internationally recognised human right to educa-
tion is severely conditioned and absolutely restricted to a small group of undocumented 

12  �European Committee of Social Rights, Conclusions XIX-2 (2009), (CROATIA), January 2010, Articles 11, 
13 and 14 of the Charter.  European Committee of Social Rights, Conclusions XX-2 (2013), (CROATIA), 
Articles 11, 13 and 14 of the 1961 Charter. 
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migrants who have been apprehended by the state authorities and who are waiting to be 
forcibly deported. This is not in accordance with the universal right to primary compul-
sory education enshrined in Art. 28 of the Convention on the Rights of the Child and all 
other universal human rights instruments.13 The Act also stipulates that EU nationals en-
joy the rights to elementary and secondary education equal to Croatians, and certain ad-
ditional rights, such as the right to education in their mother tongue and concerning the 
culture of the country of origin (Art. 44 of the Act) and the right to extra-curricular catch-
up lessons in the Croatian language (Art. 43). The Act provides the right to elementary 
and secondary education and the right to catch-up lessons in Croatian to children of asy-
lum seekers, refugees, and persons under subsidiary protection and temporary protection 
(Art. 46, para 1). The Act omits to regulate the scope of education rights of third-country 
nationals, so we need to assume that children of third-country nationals who have legal 
residence in Croatia would also be entitled to elementary and secondary education and 
catch-up lessons in Croatian. However, in the absence of a clear legal provision, this would 
be subject to the interpretation of courts or administrative bodies. 

VIII.	Conclusion  

Through qualitative research of the legal framework applicable to migrant workers 
in the Republic of Croatia, we have attempted to provide a comprehensive and substan-
tiated analysis of the current scope of labour and social rights for various categories of 
migrant workers. In conclusion, we can confirm that existing laws and regulations could 
lead to discriminatory treatment of certain categories of migrant workers and their family 
members. 

In this regard, it is particularly concerning to note that two years after the official 
accession of the Republic of Croatia to the EU, EEA nationals still do not enjoy the same 
treatment as Croatian nationals in all spheres of access to employment and social rights. 
They are restricted in access to employment by the formal requirement to submit a cer-
tificate of citizenship as part of all job applications to public companies. They are also 
restricted by the continuing legal gap in the recognition of EU acquired qualifications for 
regulated professions. Finally, EEA athletes still do not enjoy the same treatment as Cro-
atian nationals. In addition to restricted access to the labour market, EEA nationals also 
face restricted internal labour market mobility. In summary, we can conclude that basic, 
organic laws such as the Aliens Act and the Labour Act do not contain legal obstacles, but 
implementing legislation, regulations and specific sectorial laws contain provisions that 

13  �UDHR, Article 26(1), ICERD, Article 5(e-v), ICESCR, Article 13(1, 2), 14, CRC, Article 28(1), 29(1), 
ICRMW, Article 30, UNESCO Convention against discrimination in education, Article 3, ECHR, Proto-
col I, Article 2. 
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are discriminatory and hinder the full equality of treatment regarding access to employ-
ment for EEA nationals. 

Access to social rights for EEA nationals in the Republic of Croatia is also not fully 
comparable with that of Croatian nationals. The right to child allowance and unemploy-
ment benefits still has to be additionally amended and clarified. 

Other categories of migrant workers have rather limited access to the national labour 
market, which is heavily protected by a quota system. In addition, numerous categories 
of third-country nationals are entitled to work outside the quota system, and a further 
complication is the very complex migration legislation. Internal labour market mobility is 
reserved for permanent residents and persons under various forms of international pro-
tection. Specific labour rights are an issue for undocumented migrant workers who do not 
enjoy the universal right to paid work. 

Several categories of migrants are excluded from the provision of free emergency 
healthcare, while healthcare for temporary residents might be restricted for migrants 
whose employers fail to pay contributions. Specifically vulnerable categories of migrants, 
such as pregnant migrant females or children of migrant workers, do not enjoy explicit 
legal protection as stipulated in international human rights instruments and their needs 
are not addressed in any of the migration strategic documents. 

The current legal gaps in labour and social legislation of the Republic of Croatia lead 
to the discriminatory treatment of migrant workers, including internal EU migrants, i.e. 
nationals of the EEA. Despite a very low number of migrant workers residing in the Re-
public of Croatia, the legal framework should be free of any discrimination and should 
be conducive to migrations that would contribute to the economic development of the 
country. Having in mind the very high rate of labour emigration from the Republic of 
Croatia over the last year that has resulted in shortages of medical and health staff, and the 
demographic projections of a low birth rate and the rapid aging of the population, it is of 
utmost importance to promulgate migration legislation that would ensure full respect of 
all internationally recognised standards of the labour and social rights of migrant workers 
and their family members.
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I.	In troduction 

On 18 December 2014 the Court of Justice of the European Union (hereinafter: CJEU 
or the Court) delivered Opinion 2/13 on the European Union’s accession to the Europe-
an Convention on Human rights (ECHR). The Court has always been a promoter of the 
autonomy of EU law. The Art 218 (11) TFEU which proscribes the advisory opinion of 
the Court is legal basis of its power to guard the EU autonomy. This is the second Court’s 
opinion about the EU accession to the ECHR, back in 1996; in Opinion 2/94 the CJEU 
ruled that European Community could not accede the ECHR. In the first part of this pa-
per, the authors will give the analysis of the advisory opinion under Art 218(11) TFEU and 
the historical background of the accession procedure to the ECHR. It is essential for the 
understanding of the Court’s ruling in the Opinion 2/13. 

The Court ruled that the Draft Agreement on the Accession of the EU to the ECHR 
(the Accession Agreement) was incompatible with the EU treaties. Opinion 2/13 is very 
complex decision which consists of 258 paragraphs and finds the conflict of draft agree-
ment with the Treaties on several main grounds. Those grounds can be divided into three 
groups : violation of the integrity and autonomy of the EU legal order; institutional inno-
vations that were included in the Accession Agreement and are not compatible with EU 
legal order and the specific characteristics of EU law as regards judicial review in Com-
mon Foreign and security Policy (CFSP) matters. It should be noted that only in just few 
days after the judgment was published, and it is a process that continues up to today, the 
judgments was a target of criticism among EU law bloggers1 and in has been analysed in 
many different views among academics.2  

While there are several reasons for the incompatibility, this paper will turn focus on 
two of them: Protocol No 16 to the ECHR and Common foreign and security policy. The 
authors will compare the Advisory opinion proscribed in the Protocol No 16 with the 

1  �S. Peers, ´The CJEU and the EU’s Accession to the ECHR: A Clear and Present Danger to Human Rights 
Protection´, EU L. ANALYSIS BLOG, http://eulawanalysis.blogspot.com.es/2014/12/the-cjeu-and-eus-ac-
cession-to-echr.html (accessed 15 June 2015; S. Douglas-Scott, ´Opinion 2/13 on EU Accession to the 
ECHR: A Christmas Bombshell From the European Court of Justice´, U.K. CONST. L. BLOG, http://uk-
constitutionallaw.org, (accessed 15 June 2015); G. Gotev, Court of Justice rejects draft agreement of EU 
accession to ECHR, http://www.euractiv.com/sections/eu-priorities-2020/court-justice-rejects-draft-
agreement-eu-accession-echr-310983, (accessed 17 June 2015); Aidan O’Neill, Opinion 2/13 on EU Ac-
cession to the ECHR: the CJEU as Humpty Dumpty, EUTOPIALAW http://eutopialaw.com/2014/12/18/
opinion-213-on-eu-accession-to-the-echr-the-cjeu-as-humpty-dumpty/, (accessed 15 June 2015); W. 
Michl, Thou Shalt Have No Other Courts Before Me http://www.verfassungsblog.de/en/thou-shalt-no-
courts, (accessed 17 June 2015); T. Lock, Oops! We did it again – the CJEU’s Opinion on EU Accession to 
the ECHR, http://www.verfassungsblog.de/en/oops-das-gutachten-des-eugh-zum-emrk-beitritt-der-eu/, 
(accessed 18 June 2015).

2  �For an academic appraisal see, inter alia, A. Łazowski and R.A. Wessel, S. Peers, D. Halberstam, S. O. Jo-
hansen, and C. Krenn in Special Section: Opinion 2/13, German Law Journal, Vol. 16. Issue. 1, 2015.  
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preliminary ruling procedure (Art 267 TFEU) and conclude if in fact it could potential-
ly touch upon the autonomy of the EU. Further, the authors will touch the issue of the 
Common Foreign and Security Policy, which is the most troublesome. It is the fact that 
TEU specifically excludes the jurisdiction of the CJEU in field of the CFSP and Member 
States (MS) have no intention of so ever to give the CJEU the jurisdictions over the CFSP 
matter. On the other hand excluding the jurisdiction of the European Court of Human 
Rights (ECtHR) in the field of CFSP would significantly reduce the ability of ECtHR to 
conduct the review of the human rights in the field where the EU is capable of violating 
human rights. Being that there are two exceptions to the CJEU non jurisdiction in the field 
of CFSP. The first exception is to monitor Art 40 TEU (the relationship between CFSP 
and other areas of external action). The second exception is set out in Art 263 (4) TFEU 
(reviewing the legality of restrictive measures against natural or legal persons). This paper 
will analyse the proceedings brought under the Article 263 (4) TFEU and try to answer the 
question: if the EU will access the ECHR, will the human rights protection be potentially 
better. Finally, the paper will reach the conclusion about two analysed reasons of incom-
patibility and propose possible solutions if there are some. 

II.	� Idea of accession of the EU to the ECHR and the 
advisory opinion under Article 218(11) TFEU 

The EEC Treaty (1957) had no specific provisions on the protection of fundamental 
rights. There are two reasons. Firstly, the EEC was primary economic integration and 
secondly the protection of the human rights was the point of the interest of another inter-
national organization – The Council of Europe. In a series of early cases, the CJEU even 
refused to recognize fundamental rights (e.g. Stork, Geitling and Sgarlata).3 The conse-
quence was that some national courts reserved the right to declare Community law inap-
plicable if they found it incompatible with national constitutional provisions concerning 
protection of human rights. The most famous case is Solange I, the case before the Ger-
man Bundeverfassunggerrict (hereinafter BvG). 4 

Due to the fear that autonomy and supremacy of EU law could be jeopardized, the 
CJEU started to emphasize the obligation to observe human rights in its own rulings. So, 
in 1963, in case Stauder v. Ulm clarified: ‘’fundamental human rights are enshrined in the 
general principles of Community law and protected by the Court.”5

3  �C-1/58 Stork - High Authority [1959] ECR 17; C-36, 37, 38 and 40/59 Geitling - High Authority, [1960] ECR 
423 and C-40/64 Sgarlata - Commission,[1965] ECR 215.

4  �Solange I BVerfGE 37, 271, 2, BvL 52/71 
5  �C-29/69, Stauder - City of Ulm, [1969] ECR 419
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Since the European Communities did not have their own catalogue of human rights, 
the CJEU sought for inspiration elsewhere. In determining the scope of the fundamental 
rights, it looked to:  “the constitutional traditions common to the Member States” and to 
“international treaties for the protection of human rights, on which the Member States 
have collaborated or of which they are signatories”.6 The CJEU developed a series of ‘’hu-
man rights cases’’7 and this case law was later enshrined in EU law, in the Maastricht 
Treaty (TEU). Article F (later article 6 of the TEU) states that ‘’the Union shall respect 
fundamental rights, as guaranteed by the European Convention for the Protection of Hu-
man Rights and Fundamental Freedoms’’.8

In some member states, in particular in Germany, there was a persistent sense of un-
ease that an organization as powerful as the European Union did not have its own binding 
catalogue of human rights.9 Therefore, during the German Presidency of the Council, the 
idea of its own Human Right’s charter was throw up.  On the 7 December 2000, at the 
European Council in Nice, the Charter of Fundamental Rights ( Charter) was proclaimed. 
The Lisbon Treaty gave the Charter legally binding status, meaning that from 1 December 
2009, the Charter acquired the same legal status as the Treaties.

The sole idea of accession of the EU to the Convention is not the new one. The Com-
mission was the first one who proposed the accession in 1979 and repeated in 1990. On 30 
November 1994, the Council decided to seek the advice of the Court of Justice. The result 
was Opinion 2/94, in which the CJEU advised against accession. The Court observed that 
accession was impossible in the light of Community law since there was no firm legal basis 
for it.10

Ever since, things have significantly changed. Firstly, the new Treaty basis was intro-
duced by the Lisbon. Article 6(2) TEU states: ‘’The Union shall accede to the European 
Convention for the Protection of Human Rights and Fundamental Freedoms. Such acces-
sion shall not affect the Union’s competences as defined in the Treaties’.11 Furthermore, 
there is the Protocol 8, regulating aspects of the accession, as well as a Declaration requir-
ing that accession to the ECHR must comply with the ‘specific characteristics’ of EU law. 
Apart from EU legal regulation in the Council of Europe legal order a new Protocol 14 in 
the Article 59(2) introduced that: ‘The European Union may accede to this Convention’.

6  �M. Kuijer, ‘The accession of the EU to the ECHR: a gift for the ECHR’s 60th anniversary or an unwelcome 
intruder at the party?’ Amsterdam Law Forum, 2011, pp. 4 ,17-32

7  �C-36/75, Rutili, [1975] ECR 1219; C-149/77 Defrenne - Sabena, [1978] ECR 1365; C-44/79, Hauer - Land 
Rheinland-Pfalz, [1979] ECR 3727 

8  See art F TEU (Maastricht).
9  �Kuijer (n 6), p. 19
10  �Kuijer (n 6) 20
11  Article 6(2) TEU 
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Furthermore, Article 47 TEU explicitly recognizes the legal personality of the EU and 
as an integral part ius contrahendi. Finally, Art 218 TFEU (Lisbon) regulates the interna-
tional agreements and in the Article 218(11) TFEU gives the possibility for Member State, 
the European Parliament, the Council or the Commission to obtain the opinion of the 
Court of Justice as to whether an agreement envisaged is compatible with the Treaties. 
Where the opinion of the Court is adverse, the agreement envisaged may not enter into 
force unless it is amended or the Treaties are revised.12

After the entering into force of the Lisbon Treaty, upon the recommendation of the 
Commission, the Council adopted a decision on 4 June 2010 authorising the opening of 
negotiations for an accession agreement. Draft Accession Agreement of the EU to the 
ECHR was adopted at 5 April 2013. 13 Based on the legitimacy under Article 218(11) to 
obtain the Opinion of the CJEU, the Commission requested an Opinion of the compatibil-
ity of the Accession Agreement with the Treaties. Finally, the CJEU published its negative 
Opinion on 18 December 2014.

III.	B rief overview of the reasons for incompatibility 

The Opinion 2/13 consist of 258 paragraph, it is a rather long judgment, but as far 
as the substance is concerned, only last 114 paragraph present the position of the CJEU 
whereas fist 144 paragraphs involve long introduction and legal basis for the Court’s deci-
sion. Actually, the largest part of the judgment is limited to the overview of the Accession 
Agreement, ECHR and presentation of the position of MS and European Commission 
that were submitted during the Court’s proceedings.14 In this section of the paper focus 
will be on those 114 paragraphs that represent the substance of the Court’s positon.  

Primarily, the CJEU ruled that the case was admissible15 and makes some preliminary 
points16. Interestingly, the Court in this introductory section repeats already well recog-
nised principle that the EU has a new kind of legal order, the nature of which is peculiar 
to the EU, its own constitutional framework and founding principles, a particularly so-

12  Article 218(11) TFEU
13  �Council of Europe, cooperation with other international organisations http://www.coe.int/t/dghl/stand-

ardsetting/hrpolicy/Accession/default_en.asp, (accessed 15 August 2015).
14  �Opinion 2/13 of the Court of 18 December 2014: Accession by the Union to the European Convention for 

the Protection of Human Rights and Fundamental Freedoms [2014] ECLI:EU:C:2014:2454. , par. 3 – 143. 
15  �Opinion 2/13 of the Court of 18 December 2014: Accession by the Union to the European Convention for 

the Protection of Human Rights and Fundamental Freedoms [2014] ECLI:EU:C:2014:2454. , par. 144- 152. 
16  �Opinion 2/13 of the Court of 18 December 2014: Accession by the Union to the European Convention for 

the Protection of Human Rights and Fundamental Freedoms [2014] ECLI:EU:C:2014:2454. , par. 153 – 177
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phisticated institutional structure and a full set of legal rules to ensure its operation.17 It 
underlines what was found in the landmark judgments van Gend & Loos 18 and Costa 19 
and it is accepted in the EU legal order for almost 50 years: EU is a sui generis autonomous 
legal order. Solely reason for the emphasis of a well-established principle can be found in 
the context of the whole judgment, whereas the violation of the integrity and autonomy of 
the EU legal order presents not one but it can found in all the reasons for incompatibility 
of the Accession Agreement with the EU treaties.  

The Court holds that the Accession Agreement is incompatible with the Treaties for 
five basic grounds, some with multiple subparts, thus in total seven grounds for incom-
patibility. Those grounds can be divided into three groups: violation of the integrity and 
autonomy of the EU legal order (Article 53 of the ECHR; Principle of ‘mutual trust’ be-
tween EU Member States; Protocol No 16 to the ECHR; Article 344 TFEU)20 ; institutional 
innovations those were included in the Accession Agreement and are not compatible with 
EU legal order (The co-respondent mechanism and the procedure for the prior involve-
ment of the Court of Justice)21 and the specific characteristics of EU law as regards judicial 
review in CFSP matters. 22

3.1. 	V iolation the integrity and autonomy of the EU legal order

First set of concerns that the Court has are about the violation of the integrity and 
autonomy of the EU legal order by the Accession Agreement. The Court finds that the 
Accession Agreement disregards the specific characterises of the EU law in several ways. 
Firstly, the Court refers to the Article 53 of the ECHR which sets out that Contracting 
Parties can lay down higher standards of protection of fundamental rights then those 
guaranteed by the Convention, whether in their national laws or n the international agree-

17  �Opinion 2/13 of the Court of 18 December 2014: Accession by the Union to the European Convention 
for the Protection of Human Rights and Fundamental Freedoms [2014] ECLI:EU:C:2014:2454. , par. 158

18  �Case 26/62, Van Gend en Loos [1963] ECR 1; more recent analysis of Van gend en Loss can be found in  
European Journal of International Law and International Journal of Constitutional Law published a Joint 
Symposium on Revisiting Van Gend en Loos with half of the symposium published in EJIL and half in 
ICON:  http://www.oxfordjournals.org/our_journals/ejilaw/ejil_icon_symposium.html, (accessed 15 July 
2016)

19  �Case 6/64, Flaminio Costa v ENEL [1964] ECR 585
20  �Opinion 2/13 of the Court of 18 December 2014: Accession by the Union to the European Convention for 

the Protection of Human Rights and Fundamental Freedoms  [2014] ECLI:EU:C:2014:2454. , par.178 – 214 
21  �Opinion 2/13 of the Court of 18 December 2014: Accession by the Union to the European Convention for 

the Protection of Human Rights and Fundamental Freedoms [2014] ECLI:EU:C:2014:2454. , par. 215 – 248 
22  �Opinion 2/13 of the Court of 18 December 2014: Accession by the Union to the European Convention for 

the Protection of Human Rights and Fundamental Freedoms [2014] ECLI:EU:C:2014:2454. , par. 249 – 258 
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ments.23 The EU has similar (if not the same provision) in the Article 53 Charter of funda-
mental rights24 on which the CJEU has already ruled in the Melloni judgment. The Court 
in Melloni determined that national authorities and courts remain free to apply higher na-
tional standards of protection of fundamental rights if they do not compromise the level 
of protection provided by the Charter or the primacy, unity and effectiveness of EU law.25 
The Court predicts that if the Accession Agreement would come into force MS could use 
higher protection of fundamental rights and not act in accordance with Melloni whereby 
they will not take into account primacy, unity and effectiveness of EU which could in the 
Court’s opinion affect the autonomy of EU law. Although, the Court referred to a need 
of “coordination” between Article 53 ECHR 26 and Article 53 of the Charter, this can be 
understood as a request for an opt-out.27

Further, the second Court’s concern relates to the principle of mutual trust between 
EU Member States. The principle of mutual trust requires Member state to consider an-
other MS as being in compliance with EU law and particularly with the fundamental rights 
recognised by the EU law. This principle is especially important in the area of freedom, 
security and justice and can be related with the principle of mutual recognition which is 
a subject of previously mentioned Melloni judgment in which the Court endeavoured to 
balance fundamental rights and the principle of mutual recognition in criminal matter.28 
One must bear in mind that the principle of mutual trust is essentially for the area of free-
dom, security and justice. On the contrary, there is a long lasting discrepancy between the 
CJEU and ECtHR jurisprudence regarding for example the Dublin system on the inter-
state transfer of asylum seekers to the Member State of first entry. For example in the N. S. 
and Others case N.S., for instance, the Court explained that an individual only has a legal 
claim to resist transfer to the Member State of first entry if the sending state has evidence 
of “systemic deficiencies” in the receiving state meaning that they have “amount to sub-
stantial grounds for believing that the asylum seeker would face a real risk of being sub-
jected to inhuman or degrading treatment” in the receiving state. 29 On contrary, in M.S.S. 

23  �Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on 
Human Rights, as amended) (ECHR) art 53.

24  �Charter of Fundamental Rights of the European Union [2010] OJ C 83/02, art. 53 ; also see : B de Witte, 
‘Article 53’, in S. Peers, T. Hervey, J. Kenner, A. Ward (eds), The EU Charter of Fundamental Rights. A Com-
mentary, Oregon, CH Beck-Hart-Nomos, Oxford and Portland, 2014, pp.  1523-1537  

25  �Case 399/11 Melloni [2013] ECR 107, par. 60 – 63 
26  �Opinion 2/13 of the Court of 18 December 2014: Accession by the Union to the European Convention 

for the Protection of Human Rights and Fundamental Freedoms [2014] ECLI:EU:C:2014:2454. , par 189
27  �A. Lazowski, R. A. Wessel, ‘When Caveats Turn into Locks: Opinion 2/13 on Accession of the European 

Union to the ECHR’, German Law Journal vol.16, 2015, pp. 179 – 212 ; 191
28  �Joined cases C 411/10 and C 493/10 N. S. and Others [2011]  ECR  I-13905 par. 78 – 80 and Case 399/11 

Melloni [2013] ECR 107, par. 37 – 63
29  �Joined cases C 411/10 and C 493/10 N. S. and Others [2011]  ECR  I-13905 par. 94
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v. Belgium and Greece, the ECtHR found Belgium liable under the Convention for having 
transferred an asylum seeker back to Greece (which the ECtHR had separately found to 
have violated Article 3 ECHR’s prohibition on inhuman or degrading treatment).30 All 
in all, the clash between CJEU and ECtHR is evident regarding the questions of mutual 
trust in the area of freedom, security and justice. Having above mention in mind, it is 
clear why it is the Courts opinion that the Accession Agreement did not take into account 
the specific characteristics of EU law cause with the entering into force of the Accession 
Agreement MS of the Union will be by the ECHR obliged to check one another in their 
observation of fundamental rights. According to the Court this situation is liable to upset 
the underlining balance of the EU and undermine the autonomy of EU law. 31

The third objective made by the Court is related to the Protocol 16 of the ECHR (Pro-
tocol is open for signature in 2013 and has not yet entered into force) and according to 
Court it would also violate the specific characteristics of EU law. The protocol introduces 
the possibility for national courts of ECHR high contracting parties to send a request for 
advisory opinion to the ECtHR. The CJEU predicted that this protocol (of whom the EU 
would not become a party)32 is a potential threat to the autonomy of EU law. Reason for 
that is it’s similarity to the preliminary ruling procedure in EU law whereby a national 
courts of MS of the Union may request a ruling from the CJEU on a question of EU law. 
The very fact that the Accession Agreement fails to make any provision in respect of the 
relationship between the mechanism established by Protocol No 16 and the preliminary 
ruling procedure provided for in Article 267 TFEU, the Agreement envisaged is liable ad-
versely to affect the autonomy and effectiveness of the latter procedure. 33 The comparison 
of the procedures will be done in the further chapter of this paper. 

Finally, in this category of Court’s objections we can find the Court’s concern that the 
Accession Agreement is violating Article 344 TFEU which prescribes that Member States 
undertake not to submit a dispute concerning the interpretation or application of the 
Treaties to any method of settlement other than those provided for therein.34 This provi-
sion provides an exclusive jurisdiction to the CJEU regarding interstate disputes between 
MS concerning the Union law. This Article can also be understood as a specific expression 

30  �ECHR App. No. 30696/09 (Jan. 21, 2011), par. 264 , further examples of difference in judgments between 
CJEU and ECtHR can be found in Daniel Halberstam,’It’s the Autonomy, Stupid!’ A Modest Defense of 
Opinion 2/13 on EU Accession to the ECHR, and the Way Forward’, German Law Journal vol.16, 2015, 
pp. 105 – 146, 126 – 130 

31  �Opinion 2/13 of the Court of 18 December 2014: Accession by the Union to the European Convention 
for the Protection of Human Rights and Fundamental Freedoms [2014] ECLI:EU:C:2014:2454., par 194

32  �Opinion 2/13 of the Court of 18 December 2014: Accession by the Union to the European Convention 
for the Protection of Human Rights and Fundamental Freedoms [2014] ECLI:EU:C:2014:2454., par 197

33  �Opinion 2/13 of the Court of 18 December 2014: Accession by the Union to the European Convention 
for the Protection of Human Rights and Fundamental Freedoms [2014] ECLI:EU:C:2014:2454., par 197

34  �Consolidated Version of the Treaty Establishing the European  Union [2010 ] OJ C 83/47
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of the MS duty of loyal cooperation under Article 4(3) TEU.35 The tension is obvious: Arti-
cle 344 TFEU proscribes for Member States to only bring disputes concerning EU law be-
fore the CJEU, whereas Article 55 ECHR demands a settlement of disputes relating to the 
ECHR before the ECtHR by means of the inter-State cases procedure (Article 33 ECHR).
The Court finds that proceedings under Article 33 ECHR by one MS against another, or 
between EU and MS, would violate the Article 344 and by that the autonomy of EU law.36

Discussion about the Article 344 TEU (ex Article 292 TEC) can be found in the Court’s 
jurisprudence previously only in the case European Commission v Ireland (MOX Plant )37 
MOX Plant concerned a dispute between Ireland and the United Kingdom regarding the 
commissioning of a mixed oxide (MOX) plant at Sellafield, on the British coast of the Irish 
Sea. The plant was designed to convert spent nuclear fuel into MOX, which can be used 
as fuel in light water nuclear reactors. In 2001, when the plant was about to become op-
erational, Ireland initiated proceedings against the United Kingdom under both the Con-
vention for the Protection of the Marine Environment of the North-East Atlantic (OSPAR 
Convention) and the United Nations Convention on the Law of the Sea (UNCLOS).38 Le-
gal disputes between Member States of the European Union occur rarely.  More common, 
within the EC legal order, were cases brought by the Commission against Member States 
for alleged failures to respect Treaty obligations. In this case, the Commission brought the 
case against Ireland whether the case should have been heard at the EC level, rather than 
in the arbitral tribunal and was relying for the first time on Articles 292 EC and 192 EAEC. 
The CJEU said that to respect the court’s exclusive jurisdiction “must be understood as a 
specific expression of the Member States’ more general duty of loyalty”.39 Main difference 
in MOX plant and Opinion 2/13 reasoning can be found in the fact that the CJEU in 
Opinion 2/13 constructs a stricter approach by choosing not to follow an interpretation 
that would allow for agreements with dispute resolution provisions as long as they make 
it possible for the member states to comply with TFEU Article 344, as laid down in MOX 
Plant. According to the Opinion 2/13 the Member States cannot even be given a theoret-

35  �Opinion 2/13 of the Court of 18 December 2014: Accession by the Union to the European Convention 
for the Protection of Human Rights and Fundamental Freedoms [2014] ECLI:EU:C:2014:2454., par 202

36  �See on this issue also P. Eeckhout, ‘The European Convention on Human Rights and Fundamental Free-
doms as an Integral Part of EU Law – Some Reflections’, in I. Govaere, E. Lannon, P. Van Elsuwege, S. 
Adam (eds.), The European Union in the World: Essays in Honour of Marc Maresceau, Leiden/Boston, 
Martinus Nijhoff Publishers, 2013, pp. 87-99.

37  �Case C-459/03, European Commission v Ireland[2011]  ECR I-04635
38  �N. Schrijver, The MOX Plant Case – A Litigation Saga Without a Pronouncement on the Merits, in THE 

MOX PLANT CASE (IRELAND V. UNITED KINGDOM): RECORD OF THE PROCEEDINGS 2001-
2008 1–18, 2 (Permanent Court of Arbitration ed., 2010).

39  �P. J. Cardwell and D. French, ‘Who Decides? The ECJ’s Judgment on Jurisdiction in the MOX Plant Dis-
pute’, Environmental Law, vol.19(1), 2010, pp. 121-129
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ical possibility of breaching Article 344 TFEU. This not only departure from the earlier 
CJEU practice but also it is in contrast with the views of Advocate General Kokott. 40

MOX Plant and Opinion 2/13 are both cases that concern mixed agreements with 
provisions on inter-party disputes. There are many mixed agreements that Union has al-
ready conducted and if they are viewed in the lights of Opinion 2/13 reassigning they 
must be considered incompatible with Article 344 TFEU. For example a suit by one MS 
against another or against the EU within in the WTO can in the light of this reasoning 
be found incompatible with Article 344 TFEU. This is a situation that will not invalidate 
those agreements as a matter of public international law but the Union and the MS would 
be under the obligation to terminate those agreements, or to opt out of the conflicting 
dispute mechanism.41 To solve this there is a possibility to exclude the jurisdiction of the 
ECtHR in the disputes between EU and MS or MS against MS. It is a possibility, if it would 
be actable by other contracting parties of the Convention whereby they would be in the 
situation to relay on the practice of the CJEU on which they have no access. The question 
is why any of them would accept this solution, knowing they are not bound by the EU 
treaties, it is a pat position for the negotiators. 

3.2. 	I nstitutional innovations those were included in the Accession Agreement

All the above disused objectives are related to the possibility that EU accession to the 
ECHR can possibly violate the autonomy and integrity of EU legal order and that the 
Accession Agreement did not significantly taken into account the specific characteristics 
of the EU law. This may give the impression that previously there was no discussion of 
the fact that EU is not a state (as the Court itself declares in this Opinion 2/13) that the 
EU cannot accede to the ECHR by merely depositing its ratification instruments, that EU 
does not fit into standard Convention system (due to the fact the EU will not accede to 
the Council of Europe, from whose budget the Convention system is financed, but only to 
the ECHR, the EU’s financial contribution has to be negotiated) etc.42 But in fact, all the 
above mentioned specific characteristics of the EU’s accession were previously broadly 
discussed in the accession negotiations and in literature.43 This led to the introduction 

40  �Opinion of Advocate General Kokott , Opinion Procedure 2/13, CJEU Case C-2/13 , par. 107–200 
41  �S. Ø. Johansen, ‘The Reinterpretation of TFEU Article 344 in Opinion 2/13 and Its Potential Consequenc-

es;’, German Law Journal vol.16, 2015, pp. 169 – 178 , 176 – 177 
42  �C. Krenn, ‘Autonomy and Effectiveness as Common Concerns: A Path to ECHR Accession After Opinion 

2/13’, German Law Journal, vol. 16, 2015., pp. 147 – 168.; 150.
43  �T. Lock, ‘The ECJ and the ECHR: The Future Relationship Between the Two European Courts‘, Law and 

Practice of International Courts and Tribunals vol.8., 2009, pp. 375-398; T. Lock ‘EU Accession to the 
ECHR: Implications for the Judicial Review in Strasbourg‘, European Law Review vol.35., 2010, pp. 777-
798 ; J. P. Jacqué, ‘The Accession of the European Union to the European Convention on Human Rights 
and Fundamental Freedoms’, Common Market Law Review vol 48. No. 4, 2011, pp. 995-1023.; T. Lock, 
‘Walking on a Tightrope: The Draft ECHR Accession Agreement and the Autonomy of the EU Legal Or-
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of special institutional mechanisms, on which in the Opinion 2/13 the Court objects. 
The first one is the “co- respondent mechanism” which has the aim to ensure that, in 
accordance with the requirements of Article 1(b) of Protocol No 8 EU, proceedings by 
non-Member States and individual applications are correctly addressed to Member States 
and/or the EU as appropriate.44 It is the Courts opinion that this mechanism is not in ac-
cordance with the specific characteristics of EU law merely by the fact that this procedure 
would still require the ECtHR to assess rules of EU when deciding on the co-respondent. 

 Also, the Court objects to another institutional innovation: the prior involvement 
mechanism. This is the procedure would allow the CJEU to assess the compatibility of the 
EU law with ECHR before the case is heard in the ECtHR. On this procedure there was 
a discussion of the presidents of the two courts before it was included into the Accession 
Agreement 45 Nevertheless, the CJEU found that the design of this mechanism would 
violate EU law. According to this procedure, the ECtHR would be called upon to decide 
whether the CJEU has already previously ruled on the same question. It is the Court’s 
opinion that merely by granting the ECtHR the power to access this question, the ECtHR 
would be called upon to interpret the EU law. 46

Finally, the Court of Justice declares the that the Accession Agreement is incompatible 
with the specific characterises of EU law regarding the ECtHR competence in the field of 
Common Foreign and Security Policy of which there will be further elaboration in the 
next chapter. 

IV.	P rotocol No 16 to the ECHR 

As it is already stated, in the event of the accession, the ECHR would become an inte-
gral part of EU law. The CJEU found Protocol 16 to the ECHR very contentious. Namely, 
Protocol 16 permits the highest courts and tribunals of the Member States to request the 
ECtHR to give advisory opinions on questions of principle relating to the interpretation or 
application of the rights and freedoms guaranteed by the ECHR or the protocols thereto.47 

der’, 48Common Market Law Review 4, 2011, pp. 1034–37; T. Lock, ‘End of an epic? The draft agreement 
on the EU’s accession to the ECHR’, Yearbook of European Law, vol.31, no. 1, 2012, pp. 162-97

44  �Opinion 2/13 of the Court of 18 December 2014: Accession by the Union to the European Convention 
for the Protection of Human Rights and Fundamental Freedoms [2014] ECLI:EU:C:2014:2454., par 216

45  �Joint Communication from Presidents Costa and Skouris, CCBE (Jan. 24, 2011) http://www.ccbe.eu/file-
admin/user_upload/document/Roundtable_2011_Luxembourg/Joint_communication_from_Presidents_
Costa_and_Skouris_EN.pdf (accessed 15 June 2015)

46  �Opinion 2/13 of the Court of 18 December 2014: Accession by the Union to the European Convention for 
the Protection of Human Rights and Fundamental Freedoms [2014] ECLI:EU:C:2014:2454., par 229-234.

47  �See art. 1 of the Protocol 16. Notion: protocol 16 is not yet in force.
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The AG Kokkot named this mechanism as a ‘’voluntary preliminary ruling procedure in 
the ECHR system’’.48

The CJEU found that the mechanism established by that protocol could affect the au-
tonomy and effectiveness of the preliminary ruling procedure provided for by the Article 
267 TFEU. It would become a problem in cases where rights guaranteed by the Charter 
correspond to rights secured by the ECHR. There is a risk that the preliminary ruling pro-
cedure might be circumvented. The CJEU considers that the draft agreement fails to make 
any provision in respect of the relationship between those two mechanisms.49

We would like to highlight a few controversial conclusions by the CJEU. Firstly, the 
Protocol No 16 is not among the legal instruments to which the EU is to accede in accord-
ance with the draft agreement. It is not even entered into force to date. According to the 
Opinion of the AG Kokkot, this protocol should not have been the subject of review by 
the CJEU.50 The CJEU did so-called ‘’ex ante attack.’’51 As it is noticed by the Lazowski, the 
Court did not offer any solution that would be satisfying.52 

Secondly, the CJEU prevented the accession to the ECHR but problem still remains. 
Even without accession, Member States who ratified the protocol can ask advisory opin-
ions from the ECtHR instead of referring to the CJEU.53 We are sharing the opinion 
that this problem is already solved by the EU treaties. The Article  267(3) TFEU takes 
precedence over national law and thus also over any international agreement that may 
have been ratified by individual Member States of the EU, such as Protocol No 16 to the 
ECHR.54 Namely, according to Article 267(3) TFEU the courts of last instance are in obli-
gation to refer the questions to the CJEU. If they infringe its obligation, there is possibility 
to engage called infringement proceeding against the member state. Our conclusion is 
that the threat of Protocol No 16 to the preliminary reference procedure exists with or 
without EU accession to the ECHR. 

48  �Opinion of Advocate General Kokott , Opinion Procedure 2/13, CJEU Case C-2/13 par. 137.
49  �Opinion 2/13 of the Court of 18 December 2014: Accession by the Union to the European Convention for 

the Protection of Human Rights and Fundamental Freedoms  [2014] ECLI:EU:C:2014:2454. , par .197-198 
50  �Opinion 2/13 of the Court of 18 December 2014: Accession by the Union to the European Convention 

for the Protection of Human Rights and Fundamental Freedoms  [2014] ECLI:EU:C:2014:2454.  , par. 138. 
Same view is shared by other authors. See e.g.: Adam Lazowski, Ramses A. Wessel, ‘When Caveats Turn 
into Locks: Opinion 2/13 on Accession of the European Union to the ECHR’ (2015) German Law Journal 
16 , 179 – 21,

51  �Opinion 2/13 of the Court of 18 December 2014: Accession by the Union to the European Convention 
for the Protection of Human Rights and Fundamental Freedoms  [2014] ECLI:EU:C:2014:2454., par. 192.

52  Lazowski, Wessel (n 27).
53  �See more at: http://europeanlawblog.eu/?p=2731#sthash.goNn6mZJ.dpuf, (accessed 20 August 2015)
54  �Opinion of Advocate General Kokott, Opinion Procedure 2/13, CJEU Case C-2/13, par 14.
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V.	 Common foreign and security policy

It should be noted at the begging of the elaboration that the Common Foreign and 
Security Policy is de facto specific and clearly separate from other EU policies. It is only 
policy regulated by the TEU55 it has specific instruments56, sui generis competence and 
indeed represents a separate pillar. It should also be noted that it is prescribed in the Arti-
cle 24(1) TEU that the CJEU shall not have jurisdiction with respect to the CFSP, with the 
exception of its jurisdiction to monitor compliance with Article 40 of this Treaty and to 
review the legality of certain decisions as provided for by the second paragraph of Article 
275 of the Treaty on the Functioning of the European Union. 57 Article 275 prescribes that 
the first exception of Court non jurisdiction in the CFSP is to monitor Art 40 TEU (the 
relationship between CFSP and other areas of external action). The second exception is 
set out in Art 263 (4) TFEU (reviewing the legality of restrictive measures against natural 
or legal persons). The problem is clear, the Accession Agreement does not exclude the ju-
risdiction of the ECtHR regarding the CFSP matters. To use the language of the Court in 
the Opinion 2/13 “ the ECtHR would be able to rule on the compatibility with the ECHR 
of certain acts, actions or omission preformed in the context of the CFSP” 58meaning that 
ECtHR will have jurisdiction in the part of the EU law where the CJEU jurisdiction is ex-
plicitly excluded. 

The Court’s jurisdiction in the field of CFSP has been analysed broadly in the litera-
ture,59but still there is no answer what is the scope of the Court’s jurisdiction. Moreover, 
the Court itself states in the Opinion 2/3 that the Court has not yet had the opportu-
nity to define the extent to which its jurisdiction is limited in CFSP matters as a result 
of those provisions.60 Jurisdiction over CFSP that has not been delegated to the CJEU 

55  �Article 21 – 46 TEU regulate the external actions and CFSP all the other Eu’s external policies (and other 
policies are regulated in TFEU

56  �Article 25 TEU 
57  �Article 24 (1) TEU
58  �Opinion  2/13 of the Court of 18 December 2014: Accession by the Union to the European Convention 

for the Protection of Human Rights and Fundamental Freedoms  [2014] ECLI:EU:C:2014:2454. , par 254
59  �L. Saltinyté, ‘Jurisdiction of the European Court of Justice over issues relations to the Common Foreign 

and Security Policy under the Lisbon Treaty’, 119 Jurisprudence, 2010, p.261 ; S. Griller, ‘The Court of Jus-
tice and the Common Foreign and Security Policy’, in A. Rosas, E. Levits and Y. Bot (eds), Court of Justice 
of the European Union - Cour de Justice de l’Union Européene, T.M.C. Asser Press, 2013, pp. 675-692;
Bart van Vooren and Ramses A.Wessel, EU External Relations Law – Text, Cases and Materials, Cam-
bridge, Cambridge University Press , 2014; C Hillion, ‘A Powerless Court? The European Court of Justice 
and the Common Foreign and Security Policy’, in M. Cremona and A. Thies (eds), The ECJ and External 
Relations: Constitutional Challenges, Oxford, Hart Publishing, 2014; R.A. Wessel, ‘Resisting Legal Facts: 
Are CFSP Norms as Soft as They Seem?’, 2 European Foreign Affairs Review, 2015, pp. 123-145.  

60  �Opinion 2/13 of the Court of 18 December 2014: Accession by the Union to the European Convention 
for the Protection of Human Rights and Fundamental Freedoms [2014] ECLI:EU:C:2014:2454., par 251
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stays in the jurisdiction of national courts of MS. 61 Basically; until the CJEU clarifies its 
jurisdiction under Article 275 TFEU Member States high courts will have final say in the 
interpretation of the Charter rights in some CFSP matters. The Treaty in its article 19(1) 
TEU suggest that MS courts are courts of the Union, meaning that when MS interprets 
the EU law in CFSP matter they have an obligation to take into account the EU law, but 
there is no control of the behaviour in this matter. It is the fact , that goes from the ECtHR 
UN- related case law62 that ECtHR can adjudicate CFSP- related actions only indirectly ( 
only insofar as the actions is at least partly attributed to a Member State) .  If MS is partly 
responsible, the ECtHR will charge the MS with liability under ECHR for the MS own 
EU related CFSP activity. 63 Of course, if the action is exclusive under the EU actions, the 
ECtHR has no jurisdiction in protection of human rights. 

At this point, we will do the jurisdiction analysis to answer the question: if the EU 
would join the ECHR, will the human rights protection in the CFSP matter be better? The 
analysis will look at CJEU judgments in the field of CFSP and see how many there are and 
what rights under ECtHR could be protected if the EU wold access the ECHR. 

When we search Eurlex Domain: EU law and related documents, Subdomain: EU case 
law, Results containing: “Common foreign and security policy” In title and text, we get 411 
results, of which there is 170 CFSP subject related judgments, of which there is 72 suc-
cessful actions for annulment of the restrictive measure; 52 unfound actions of annulment 
and 30 inadmissible actions of annulment. 64

We will look at the unfound actions of annulment of restrictive measures imposed on 
certain persons.  The reason is that the ECHR proscribes the reasons for admissibility. 
Not to elaborate all the reasons, we will focus on two-admissibility criteria as a filter the 
selection of judgments on which the article will refer.65 First criteria, the Court may re-
ceive applications from any person, non-governmental organisation or group of individ-
uals66 As it is broadly described in “The Practical Guide on Admissibility Criteria for the 
ECtHR” there are strict condition for “non-governmental” organisation, to avoid going 
into analysis if the legal persons who are applicants in CJEU proceeding are satisfying the 

61  Article 274 TFEU
62  �Al Jedda v. United Kingdom, ECHR App. No. 27021/08 (July 7, 2011). Cf. Marko Milanovic, Al-Skeini and 

Al-Jedda in Strasbourg, 23 EUR. J. INT’L L. 121 (2012).
63  Halberstam (n 30), p. 139
64  �The search was done 06 July 2015 : http://eur-lex.europa.eu/search.html?textScope0=ti-te&qid=1436172 

994060&CASE_LAW_SUMMARY=false&DTS_DOM=EU_LAW&type=advanced&lang=en&andText0= 
%22common%20foreign%20and%20security%20policy%22&SUBDOM_INIT=EU_CASE_LAW&DTS_ 
SUBDOM=EU_CASE_LAW&CT_CODED=PESC 

65  �The Practical Guide on Admissibility Criteria http://www.echr.coe.int/Documents/Admissibility_guide_
ENG.pdf (accessed 6 July 2015)

66  Article 34 ECHR	
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ECtHR criteria, for the purpose of this analysis we will use the CJEU judgments relating 
only to individuals.  Second criteria used, the Court may only deal with the matter after all 
domestic remedies have been exhausted.67 So, here we can look at the possible application 
from individuals that have exhausted domestic (meaning here EU proceedings having in 
mind the fact that they have started the annulment procedure of the restrictive measure 
against them which was by the CJEU decided to be unfound. It is important to notice that 
the authors will not go into subject matter analysis of any of the judgments or legality of 
the restrictive measures ( it is the Courts jurisdiction to do so) but purely analyse the rea-
sons for the action for annulment as a possible ground for ECtHR proceeding. 

Of in total 52 CJEU unfound annulment procedures against restrictive measures im-
posed on certain persons and entities, in 25 of them the applicants are individuals and 
in the 27 of them applicants are legal persons. In each of the analysed judgments we can 
find that applicants state the “fundamental rights protection” as a reason for action for 
annulment. It is noticeable that after Charter of fundamental rights become binding the 
application for annulment are specifying the fundamental rights from Charter : right to 
property, right to respect for private life, rights of the defence, right to effective judicial 
protection etc. Needless to say, all this rights are also guaranteed by the ECHR. Thus, if 
the EU will access the ECHR in this situations the applicants will be able (if they fulfil all 
other admissibility criteria) to ask for protection of their fundamental right in front of the 
Strasburg court. 

VI.	 Conclusion 

On 18 December 2014 the CJEU gave the negative Opinion 2/13 on the EU accession 
to the ECHR. The Opinion 2/13 consists of 258 paragraphs, it is a rather long judgment, 
but as far as the substance is concerned, only last 114 paragraphs present the position of 
the CJEU. The Court in this introductory section repeats already well recognised princi-
ple that the EU is a sui generis autonomous legal order. Solely reason for the emphasis of 
a well-established principle can be found in the context of the whole judgment, whereas 
the violation of the integrity and autonomy of the EU legal order presents not one but it 
can found in all the reasons for incompatibility of the Accession Agreement with the EU 
treaties. If we know that all the countries that have singed the ECHR and members of the 
Council of Europe also have autonomous legal order, to the general public it can seem 
strange that this in fact can be solely reason for incompatibility. But if we look the Opin-
ion from the angle of the Court to Court relations it is clear that the accession will violate 
integrity and autonomy of the CJEU which has to be understood as a basic reason for the 
CJEU decision. 

67  Article 35 (1) ECHR 
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Of all the mention reasons for incompatibility (Article 53 of the ECHR; Principle of 
‘mutual trust’ between EU Member States; Protocol No 16 to the ECHR; Article 344 
TFEU) ; institutional innovations (The co-respondent mechanism and the procedure for 
the prior involvement of the Court of Justice)  and the specific characteristics of EU law as 
regards judicial review in CFSP matters, this article has put an emphasis on two : Protocol 
No 16 to the ECHR and specific characteristics of EU law as regards judicial review in 
CFSP matters and has produces further conclusions : 

Regarding the Protocol No 16 it is firstly important to stress that the Protocol is not 
among the legal instruments to which the EU is to accede in accordance with the draft 
agreement. It is not even entered into force to date. Secondly, the CJEU prevented the ac-
cession to the ECHR but problem remains. Even without accession, Member States who 
ratified the Protocol can ask advisory opinions from the ECtHR instead of referring to the 
CJEU.  We are sharing the opinion that this problem is already solved by the EU treaties. 
Namely, according to Article 267(3) TFEU the courts of last instance are in obligation to 
refer the questions to the CJEU. If they infringe its obligation, there is possibility to engage 
so-called infringement proceeding against the member state. Our conclusion, regarding 
the matter of Protocol No 16 is that the threat of Protocol 16 to the preliminary reference 
procedure exists with or without EU accession to the ECHR

On the question relating to the incompatibility of the Accession Agreement with the 
specific characterises of the EU law regarding the judicial review of the CFSP it is evident 
that CJEU rejects to define the extent to which its jurisdiction is limited in CFSP matters 
and that there is a number of legal situation where the CJEU has no jurisdiction. Within 
the analysis of the jurisprudence of the CJEU related to the Article 263(4) TFEU that exists 
so far, even though the extent of CJEU jurisdiction is not defined, we have concluded that 
there are may request for the procreation of fundamental rights that could be addressed 
in front of the ECtHR if the EU would accede the ECHR. In all the analysed judgments, 
the applicants stated the “fundamental rights protection” as a reason for action for annul-
ment. Thus, if the EU will access the ECHR in this situations the applicants will be able (if 
they fulfil all other admissibility criteria) to ask for protection of their fundamental right 
in front ECtHR Consequently, it would possibly lead to the higher protection of funda-
mental rights.
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I. 	In troduction

Welfare rights belong to the so-called second-generation rights and are as such not in-
corporated in the 1776 U.S. Declaration of Independence or the 1789 French Declaration 
of the Rights of Man and of the Citizen.1 These 18th-century declarations on ’’the rights 
of man’’2 contain only what is called today classic first-generation rights3 which primarily 
protect an individual from abuse of discretionary powers.4 These are, before all, the rights 
to the protection of personal liberty and to the protection of political freedom.5 They 
encompass the rights to the judicial protection of these liberties: “the right to the rule of 
law”, “habeas corpus”, and the right to ’’accountable public administration’’.6 These rights 
are often denoted as liberty rights.7

The idea that human rights involve the right not to be hungry, the right to healthcare8, 
the right to an adequate income or the right to primary education was brought to daylight 
much later. After World War II, these rights became part of international conventions on 
human rights protection as well as part of national constitutions.9 The scope of human 
rights has thus been greatly expanded, which has faced some resistance. What emerged 
was ideological and philosophical resistance to the newly generated rights. The ideolog-
ical battle was fought between the advocates of liberal capitalism who thought that the 
term of rights should be restricted to civil and political rights only and those who claimed 
that first-generation rights mean nothing without enjoyment of economic and social ben-
efits by an individual and that both sets of rights are equally important, some even high-

1  �A. Sen, “Elements of a Theory of Human Rights”, Philosophy & Public Affairs, vol. 32, no. 4, 2004, p 346.
2  Sen, pp. 316-317.
3  Sen, p. 346.
4  �G. Zagrebelsky, ”Ronald Dworkin’s Principle Based Constitutionalism: An Italian Point of View”, Int J Con-

stitutional Law, vol. 1, no. 4, 2003, p 642.
5  �Sen, Philosophy & Public Affairs, p. 317.
6  �O. O’Neil, “The Dark Side of Human Rights”, International Affairs, vol. 81, no. 2, 2005, p 428.
7  �O’Neil, p. 428.
8  �Sen, Philosophy & Public Affairs, 345.
9  �Sen, pp. 316-317.

The terms welfare rights or socio-economic rights are used as synonyms in this paper. This is due to their 
broad application in the respective literature for denotation of this group of rights. Although some authors, 
like O’Neil, raise the doubt about the appropriateness of the term of welfare for depiction of this group of 
rights. O’Neil warns that this term blurs the true nature of these rights which substantially appear as the 
rights to goods and services and as such contribute to the welfare of their recipients (O’Neil, International 
Affairs, pp. 427-428). She would strongly disagree with De Burca’s definition of this group of rights. De 
Burca sees them as ’’a category of rights which concern economic and social wellbeing’’ (G. De Burca, 
“The Future of Social Rights Protection in Europe” in G. De Burca and B . De Witte (eds.), Social Rights in 
Europe, Oxford University Press, 1 edition, 2005, p. 3).



269Ivana Tucak, Anita Blagojević: WELFARE RIGHTS IN THE CROATIAN CONSTITUTION

lighted the greater relevance of economic and welfare rights for human flourishing.10 The 
United States belong to the group of states which in the period after World War II or more 
precisely, at the time of the preparation of an International Bill of Human Rights, did not 
completely embrace the concept of economic, social and cultural rights and were not will-
ing to accept the obligations of their fulfilment.11 Moreover, the United States is still today 
featured by the prevalent standpoint that economic, social and cultural rights should be 
subordinated to civil and political rights.12 

Unlike the United States, contemporary Europe has mainly acknowledged welfare 
rights. They have been incorporated in most constitutions and are protected within the 
framework of the Council of Europe and the European Union. For that reason, the second 
chapter of the paper first offers a short appraisal of their current status in Europe and then 
focuses on the philosophical legal discussions on the nature of welfare rights and on pref-
erable mechanisms for their protection. Today a great number of authors deal with this 
issue, trying to determine the features of welfare rights and their relation towards the civil 
and political rights laid down in the first declarations of human rights. There is no consent 
about the criteria that differentiate them, so those who assert that the difference between 
these two sets of rights is “ambiguous” and disputable seem to be right.13 

The primary goal of the third chapter of this paper is to investigate the referring pro-
visions of the Croatian Constitution and depict the ways in which the Croatian Constitu-
tional Court interprets and thus tailors welfare rights.

II.	Ph ilosophical Reflections on Welfare Rights

This chapter is divided into three sections. The first section presents the current sta-
tus of welfare rights in Europe. The second one centres on the philosophical critiques of 

10  �C. Fabre, “Social Rights in European Constitutions” in G. De Burca  and B . De Witte (eds.), Social Rights 
in Europe, Oxford University Press, 1 edition, 2005, p. 2.

11  �The 1948 Universal Declaration of Human Rights comprises both sets of rights. The subsequent division 
of human rights into two main categories resulted from the controversial decision of the UN General As-
sembly made in 1951. More precisely, while drafting an International Bill of Human Rights, the General 
Assembly decided that two separate covenants on human rights should be enacted. The reason for such a 
decision was primarily of ideological nature, i.e. particular states were unwilling to accept the duty of fulfil-
ment of economic, social and cultural rights. Those states were thus given a possibility to adopt only those 
provisions of the International Covenant on Civil and Political Rights, which they found indisputable (A. 
Eide, “Economic, Social and Cultural Rights as Human Rights” in A. Eide, C. Krause and A. Rosas (eds.), 
Economic, Social and Cultural Rights: A Textbook, Martinus Nijhoff, 2nd Revised edition, 2012, pp. 9-12).

12  �Fabre, Social Rights in Europe, p. 20.
13  �J. Vande Lanotte and T. De Pelsmaeker, “Economic, Social and Cultural Rights in the Belgian Constitution” 

in  P. Van der Auweraert, T. De Pelsmaeker, J. Sarkin and J. Vande Lanotte, (eds.), Social, Economic and 
Cultural Rights: An Appraisal of Current European and International Developments, Antwerpen-Apel-
doorn, Maklu, 2002, p. 264.
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welfare rights. Due to limited space, this section is largely confined to the criticism that 
denies the universality and inalienability of welfare rights. After offering a critical analy-
sis of this set of rights, the third section promotes the conclusion that the philosophical 
foundations of both sets of rights are the same and that the integral approach is the most 
complete approach to rights. 

2.1.	 Welfare Rights in Europe

As stated in the introduction, the United States is dominated by the liberal legal tra-
dition and human rights are regarded there as a tool for protection from abuse of the 
discretionary powers of the government.14 Welfare rights requiring creation and adoption 
of public policies which promote the wellbeing and the rights of socially disadvantaged 
people do not fit well into this idea. Those tasks, from the liberal viewpoint, should be 
performed by the legislative and not by the judicial branch of government. The concept of 
welfare rights implies complex ’’re-distribution’’ which should not belong to the compe-
tences of the judiciary .15 Unlike civil and political rights, these rights do not shed light on 
personal liberty but on ’’economic justice’’.16

Europe has promoted a different concept of constitution and constitutional rights.  Eu-
ropean constitutions contain principles requiring that the rights of individuals are adapted 
to general interests.17 For instance, Article 41 of the Italian Constitution reads as follows: 

’’Private economic enterprise is free. It may not be carried out against the common 
good or in such a manner that could damage safety, liberty and human dignity. 
The law shall provide for appropriate programmes and controls so that public and 
private-sector economic activity may be oriented and co-ordinated for social pur-
poses’’(emphasis added).18

Based on examination of 29 constitutions of the EU Member States and states striving 
to join the EU, Cecil Fabre has concluded that there is a common ’’European culture of so-
cial justice’’.19 A welfare state is the central concept of the European model.20 Even though 
there are differences between states in this view, what they all have in common is the fact 

14  Zagrebelsky, Int J Constitutional Law, p. 642.
15  Fabre, Social Rights in Europe, p. 15.
16  De Burca, Social Rights in Europe, p. 3.
17  Zagrebelsky, Int J Constitutional Law, p. 642.
18  �Constitution of the Italian Republic (1948), with Amending Acts,

https://www.senato.it/documenti/repository/istituzione/costituzione_inglese.pdf, (accessed 10 Septem-
ber 2015).

19  De Burca, Social Rights in Europe, p. 5
20  Although it is today facing great challenges. See Fabre, Social Rights in Europe, p. 16.
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that with respect to constitutional provisions, they explicitly or implicitly refer to human 
dignity and equality and in most cases enumerate a number of welfare rights such as the 
right to education, healthcare and social assistance.21 

When it comes to constitutional provisions on human dignity, Belgium and Italy ex-
plicitly mention dignity in their constitutions.22 Article 23 of the Belgian Constitution 
reads as follows: ’’Everyone has the right to lead a life in keeping with human dignity’’.  
Since it says “everyone”, it means that both Belgians and foreigners are holders of this 
right. This right is intrinsic to human nature and all the human beings are its holders.23 

Article 3 of the Italian Constitutions stipulates as follows: ’’All citizens have equal so-
cial dignity and are equal before the law, without distinction of sex, race, language, reli-
gion, political opinion, personal and social conditions’’ (emphasis added).

Equality and social justice are some of the highest values of the constitutional order 
of the Republic of Croatia and represent a foundation for constitutional interpretation.24

The modern age is often designated as ’’the era of dignity’’.25 Dignity is omnipresent 
and is regularly regarded as the foundation of the concept of human rights.26 However, 
although European constitutions propagate human dignity, they do not define it clear-
ly themselves.27 This is a usual characteristic of constitutional provisions. Constitutional 
provisions as superior norms in a particular state are more indeterminate than the norms 

21  �Fabre, p. 16
22  �The Constitutions of the Czech Republic, Finland, Italy and Portugal explicitly call upon dignity too. Fabre, 

p. 23.
23  �The Belgian Constitution (constitutional revisions of 6 January 2014, Belgian Official Gazette of 31 January 

2014), http://www.const-court.be/en/basic_text/belgian_constitution.pdf, (accessed 10 September 2015). 
See Vande Lanotte and De Pelsmaeker, Social, Economic and Cultural Rights, p. 266.

24  �Art. 3 of the Croatian Constitution. The Constitution of the Republic of Croatia, translation by B. Smerdel 
and A. Horvat Vuković, Zagreb, Novi informator LLC, 2010.

25  �S. Hennette-Vauchez, When Ambivalent Principles Prevail. Leads for Explaining Western Legal Orders’ 
Infatuation with the Human Dignity Principle, EUI Working Papers, LAW 2007 /37, p. 3.

26  �Hennette-Vauchez, p. 4. 
Both, the International Covenant on Civil and Political Rights  and the International Covenant on Eco-
nomic, Social and Cultural Rights in their preambles contain provision that human rights “derive from 
the inherent dignity of the human person“. See: International Covenant on Economic, Social and Cultur-
al Rights, 16 December 1966, United Nations, Treaty Series, vol. 993, p. 3, available at: https://treaties.
un.org/Home.aspx?lang=en, (accessed 1 May 2015), and International Covenant on Civil and Political 
Rights, 16 December 1966, United Nations, Treaty Series, vol. 999, p. 171 and vol. 1057, p. 407, available 
at: https://treaties.un.org/Home.aspx?lang=en, (accessed 1 May 2015).

27  �C. Fabre, Social Rights under the Constitution – Government and the Decent Life, Oxford, Oxford Univer-
sity Press, 2000, p. 94.
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placed lower in the hierarchy – statutory provisions and administrative regulations and 
therefore, they are more prone to judicial interpretation.28 

In her research of welfare rights and their meaning, Fabre leans on the philosophical, 
religious and political discussions which constitute the foundation of the European legal 
culture: ’’human beings have a special moral status, in that they have attributes such as the 
capacity for moral and rational agency which no other being has. Moreover, they have that 
capacity to the same degree. Accordingly, in so far as they have equal moral worth, they 
should be treated with equal concern and respect.’’29

Fabre clearly differentiates between the phrase ’’treating with concern’’ and the phrase 
’’treating with respect’’. If someone is treated with concern, it means that his/her interests 
to lead a ’’minimally decent life’’ are credited and that his/her right to life and to be pro-
vided with assistance in obtaining means for leading such a life is respected. On the other 
hand, if someone is treated with respect, it implies that this is a rational person capable 
of moral action. It is this formulation that sets grounds for some welfare rights such as 
the right to an adequate income. Constitutions which grant the right to the minimum 
wage acknowledge that individuals are capable of obtaining, through their work, neces-
sary means for leading a decent life. 30 

Accordingly, Article 56 (1) of the Croatian Constitution prescribes as follows: ’’Each 
employee shall be entitled to remuneration enabling him/her to ensure a free and suitable 
life for himself/herself and his/her family.’’

However, the meaning of the phrase minimum income is not, nor it is desirable, strict-
ly defined. In the modern world, minimum income cannot only be regarded as the thing 
that satisfies the ’’subsistence need’’, i.e. the need for food, water, clothing and shelter, but 
also as the thing that satisfies social needs, i.e. the need for public transportation, internet, 
phone etc.  If in contemporary societies these needs are not satisfied, individuals cannot 
be autonomous and they cannot lead a “minimally decent life”.31 Adequate income result-
ing from inclusion of both types of needs depends on the social and economic develop-
ment of a certain country. 32 

28  �M. Kumm, “Constitutional Rights as Principles: On the Structure and Domain of Constitutional Justice. 
A Review Essay on A Theory of Constitutional Rights”, Int J Constitutional Law, vol. 2, no. 3, 2004, p. 574.

29  �Fabre, Social Rights in Europe, p. 24.
30  �In Fabre’s opinion, European constitutions would show much less respect to those in need if they were 

provided with food or clothes instead of pecuniary aid (Fabre, p. 24).
31  Fabre, p. 17.
32  Fabre, p. 17.
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2.2.	 Reflections on Some Issues Concerning Welfare Rights

This section of the paper elaborates specific criticism addressed to this group of rights. 
We investigate the critiques of the appropriateness of the use of word right in the context 
of welfare rights and the disagreements on their nature. The purpose of this section of the 
paper is to shed light on the distinctive features of these rights and to provide an answer 
to the question whether welfare rights can be qualified as universal and inalienable human 
rights.

2.2.1. 	“Rights against everyone” and “rights against someone”33

Universal rights refer to all at all times.34 The liberty rights laid down in the first dec-
larations are deemed universal as well as are their correlative obligations. These are rights 
that can be violated by everyone and hence they are directed towards all the other indi-
viduals and institutions.35 When it comes to the determination of one of the fundamental 
human rights – the right to life, it is not known whom this right is addressed to.36 Yet, 
since the type of a duty imposed by this right is negative, the addressee is required not to 
interfere with the right to life and this duty can be violated by everyone or in other words, 
the right to life is a right against all.37 

Indeed, the right of person A to life is “a conjunctive right” against everyone.38 It is 
’’a bundle of rights’’ possessed by an individual against person C, person D and person 
E…39 Such negative rights with the correlative duties of non-interference do not come into 
mutual conflicts. They are all realisable since they do not require that individuals are pro-
vided with particular scarce resources.40 In this regard, the following sentences of Charles 
Fried can be instructive: “Indeed, we can fail to assault an infinity of people every hour of 
the day. Indeed, we can fail to lie to them, fail to steel their property, and fail to sully their 
good names – all at the same time“.41 Fried therewith suggests that it is logically possible 

33  �The title has been borrowed from: M. Stepanians,“Perfecting Imperfect Duties via Institutionalization” 
in J.-C. Merle (ed.), Spheres of Global Justice: Volume 2 Fair Distribution- Global Economic, Social and 
Intergenerational Justice, Springer Netherlands, 2013, p. 591. 

34  �Fabre, Social Rights under the Constitution, p. 26.
35  �O’Neil, International Affairs, p. 428.
36  Stepanians, Spheres of Global Justice, p. 591.
37  �Everyone can perform negative action required by its correlative duty. Stepanians, p. 591.
38  Stepanians, p. 591.
39  Stepanians, p. 591.
40  �Fabre, Social Rights under the Constitution, p. 28.
41  �C. Fried, Right and Wrong, Cambridge, Mass., Harvard University Press, 1987, 16-17, quoted according 

to Fabre, p. 28.
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to simultaneously respect an indefinite number of negative rights, which cannot be said, 
at least to the same extent, for welfare rights.42 

After this short overview of the features of liberty rights, one has to raise the question 
if welfare rights are universal. Welfare rights include, unlike liberty rights, the positive 
rights to food, shelter, healthcare and subsistence.43 Many wonder if the language of rights 
is convenient in this context at all.44

In order to qualify rights as rights in the full sense of that word, they should be defined 
by their providers.45 What is needed here is coincidence between a genuine right and ’’its 
precisely formulated correlative duty’’.46 O’Neil stresses that such coincidence exists only 
when a certain right is institutionalized. Therefore, this set of critiques of welfare rights is 
called   ’’institutionalization critique’’.47 Pursuant to O’Neil, welfare rights (can and) must 
be institutionalized in order to be regarded as rights.48

 O’Neil’s ’’institutionalization thesis’’ is based on her classical ’’relational’’ comprehen-
sion of rights.49 The full statement of the classical relation between rights and duties com-
prises three elements: “the holder of the right”, “the content of the right” and “the bearer 
of the correlative duty”. 50

Like liberty rights, welfare rights are also claim-rights which are directed towards 
those who are bound by correlative obligations.51 Rights are seen as one side of the nor-

42  Fabre, p. 40. See section 2.2.3 “The conflict objection”.
43  �K. Eddy, “Welfare Rights and Conflicts of Rights”, Res Publica, vol. 12, 2006, p. 337.
44  Fabre, Social Rights in Europe, p. 15.
45  O’Neil, International Affairs, pp. 427-428.
46  Sen, Philosophy & Public Affairs, p. 346.
47  Sen, p. 346.
48  Sen, p. 346.
49  �Stepanians, Spheres of Global Justice, p. 587.

Influential proponents of the interest theory of rights interpret the relation between rights and duties in 
a different way. Namely, MacCormick and Raz equalize rights with relevant interests. Rights are interests 
strong enough to support the correlative duties of others. Existence of rights does not always entail exist-
ence of the duties of others (Stepanians, p. 588, n. 1).

50  Stepanians, p. 588.
51  O’Neil, International Affairs, p. 430.

O’Neil calls them the rights to goods and services and designates them as claim-rights or entitlements 
(O’Neil, p. 430). On the other hand, Alexy confines the term of entitlements to the rights to positive action 
by the state (R. Alexy, A Theory of Constitutional Rights (Introduction and Translation Julian Rivers), Ox-
ford, Oxford University Press, 2004, p. 294).
When mentioning rights, O’Neil means the Hohfeldian claim-rights. She even classifies liberty rights as 
rights which main constituent is the claim–right against others to abstain from interference. Consequent-
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mative relation between a right holder and a duty holder. They are viewed normatively or 
prescriptively but not aspirationally. 

“For to say that someone, P, has a right to something, A, is not merely to say that it 
would be good or desirable for P to get A. It amounts to the much stronger claim 
that P must get A, and that third parties, upon whom it is incumbent to respect 
the right, do not have a choice in the matter (unless P releases them from their 
obligation).“ 52

Human rights would make no sense if there were no corresponding duty of action or 
abstaining from action. If someone possesses rights, there must be ’’identifiable others’’ 
and these can be all or ’’specified others’’ with the correlative duties.53 Unlike rights which 
have to be accompanied with corresponding (correlative) duties, the latter may exist even 
if there are no correlative rights. These are the so-called imperfect duties which are usual-
ly perceived as moral obligations and not as, as believed by O’Neil, ’’an obligation of justice 
with counterpart rights’’.54 ’’From the viewpoint of the agent”, the duty to help or provide 
assistance is ’’imperfect’’ unless it has been made complete (perfect) by establishment of 
corresponding institutions.55

If international documents or constitutional texts do not include an unambiguous defi-
nition of the bearer of the correlative duty, such rights cannot be exercised.56 Their content 
thus becomes incomprehensible.57 The International Covenant on Economic, Social and 
Cultural Rights “allocates” the duty to respect these rights to the signatory states.58 These 
duties are special (institutional) and not universal. Even when it comes to welfare rights set 
out in constitutions, the duty of their implementation is mostly reserved to states.

For example, the constitutional right to adequate housing is not a right against all. This 
is a disjunctive right against someone. This someone can be person A, person B or per-

ly, welfare rights occur to be ’’paradigmatic cases of claim rights’’ (Stepanians, Spheres of Global Justice, 
p. 588, n. 2).

52  Fabre, Social Rights in Europe, p. 18.
53  O’Neil, International Affairs, p. 431.
54  O’Neil, p. 430.
55  Stepanians, Spheres of Global Justice, p. 587.

Kant was first to mention the difference between perfect and imperfect obligations (Sen, Philosophy & 
Public Affairs, pp. 321-322. See I. Kant, Critique of Practical Reason (1788), trans. L. W. Beck, New York, 
Bobbs-Merrill, 1956).

56  O’Neil, International Affairs, p. 428.
57  �O’Neill, Towards Justice and Virtue, pp. 131–32, and Bounds of Justice, Cambridge, Cambridge University 

Press, 2000, cited according to Sen, Philosophy & Public Affairs, p. 346.
58  O’Neil, International Affairs, p. 431.
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son C.59 In that manner, the Slovenian Constitution prescribes that the state is obliged to 
“create opportunities for citizens to obtain proper housing“.60 The right to positive action 
implies respective obligations which cannot be fulfilled by everyone. 61

O’Neil thinks that the difference between positive and negative rights is not simple 
that one can assume that liberty rights are rights against all and welfare rights rights 
against certain persons.62 Institutions for implementation of liberties require allocation 
of obligations ’’to specified others’’ and not to all. O’Neil asserts that the first order obli-
gations to respect liberty rights have to be universal. Still, second order obligations or the 
obligations to ensure respect for universal liberty rights must be allocated. In the eyes of 
O’Neil, there can be no “effective accountability of public administration” without insti-
tutions that allocate tasks to particular “office holders” and keep them responsible for the 
task performance. However, holds the author, the difference between these sets of rights 
keeps on being evident. In fact, in case of liberty rights with universal effect, it is clear who 
can violate them whereas in the event of welfare rights, this is not known before allocating 
the obligation of their implementation. 

Amartya Sen rejects the institutional critique of welfare rights and the assumption that 
all the rights have to be supplemented with correlative obligations. According to Sen, the 
ethical importance of economic, social and cultural rights provides firm foundation for 
their exercise ’’through institutional expansion and reform’’. One of the ways to achieve 
this is involvement of social organizations in ’’demanding and agitating for appropriate 
legislation’’ and ’’social monitoring’’.63 In case of violation of fundamental human rights, 
individuals and social groups have the imperfect obligations to put pressure on the au-
thorities for the purpose of initiating institutional changes.

2.2.2. 	Structure of welfare rights

There is a feature of positive rights, explaining the more limited role of courts in their 
enforcement.64 Positive and negative rights are structurally different.65 In terms of welfare 
rights, political branches have a greater degree of discretion in the specification of action 

59  Stepanians, Spheres of Global Justice, p. 47.
60  �Constitution of the Republic of Slovenia, Official Gazette of the Republic of Slovenia No. 33/91-I, 42/97, 

66/2000, 24/03, 69/04, 68/06, and 47/13, http://www.us-rs.si/media/constitution.pdf (accessed 10 Sep-
tember 2015).

61  Stepanians, Spheres of Global Justice, p. 47.
62  O’Neil, International Affairs, p. 428.
63  Sen, Philosophy & Public Affairs, p. 346
64  Kumm, Int J Constitutional Law, p. 586.
65  Kumm, p. 586.
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which needs to be performed.66 Regarding this structural difference, Robert Alexy empha-
sizes that negative (defensive) rights are ’’prohibitions on destroying, adversely affecting, 
and so on, directed to the addressee’’.67 On the other hand, positive rights, which he calls 
entitlements, are ’’commands to protect’’ and ’’support’’.  When it comes to negative rights, 
every act leading to destruction or harmful consequences is prohibited. Consequently, 
believes Alexy, prohibition of killing entails prohibition of every ’’act of killing’’.

In the event of positive action, every act of protection or support is not required. In-
deed, a rescue command does not include every act of rescuing. As an example, Alexy 
mentions a drowning man and to rescue him, it is necessary to perform only one of the 
possible acts of rescuing, e.g. to throw him a lifebelt. It is not inevitable to swim towards 
him or send him a lifeboat. It means that it is sufficient to try one of the alternatives, ei-
ther the first, second or third one. 68 Unlike negative obligations which have a conjunctive 
structure, positive obligations have a disjunctive structure.69 It suggests that the addressee 
of the rescue command is provided with discretion with respect to which possible act of 
rescuing he/she is going to perform. 70

Pursuant to Alexy, the reason for the difference is hidden in the fact that ’’refraining 
from each individual destructive or adverse act is a necessary condition, and only refrain-
ing from all destructive and adverse acts is a sufficient condition for satisfying the pro-
hibition’’. On the other hand, Alexy underlines that fulfilment of a positive right requires 
adoption of only one ’’suitable protective or supporting act’’.71

Alexy finds this difference between defensive rights and entitlements in the case-law 
of the Federal Constitutional Court of Germany. This Court holds that the state should 
have ’’the protective duty’’, but also accentuates that the way how to fulfil this duty ’’in the 
first instance’’ is a matter of the legislator. In the judgement in the Schleyer case, the Court, 
regarding Article 2 (2) (1) in conjunction with Article 1 (1) (2) of the Basic Law (Grundg-
esetz) which makes the state liable to protect life, established ’’how the state organs are to 
fulfil their duty effectively to protect life is in principle to be decided by them on their own 
responsibility’’.72  

66  Kumm, p. 586.
67  Alexy, A Theory of Constitutional Rights, p. 308.
68  Alexy, p. 308.
69  Klatt, Heidelberg Journal of International Law, p. 695. 
70  Alexy, A Theory of Constitutional Rights, p. 308.
71  Alexy, p. 309.
72  BVerfGE 46, 160 (164), quoted according to Alexy, p. 309.
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2.2.3. 	“The conflict objection”73

One of the important objections to the universality of welfare rights refers to the scar-
city of resources and the incapacity to satisfy the needs of all people.74 Welfare rights 
are entitlements over potentially scarce goods.75 There is a significant difference between 
negative and positive rights. Fabre calls it ’’scarcity division’’.76 Positive rights impose the 
duty to provide assistance and obtain particular resources and that is why they come into 
mutual conflict.77 Scarcity thus further undermines the universality of welfare rights.78

It can be noticed that scarcity distinction was taken into consideration when drafting 
the two covenants on human rights and hence there is a significant difference between 
them with respect to the enforcement of the rights regulated therein.79 The provisions of 
the International Covenant on Civil and Political Rights are unconditional and unlimit-
ed while the provisions of the International Covenant on Economic, Social and Cultural 
Rights bind the signatory states to use all of their available resources to enforce the rights 
regulated therein.80 Welfare rights do not require from the state to provide, ’’no matter 
what’’, every individual with social goods such as healthcare. Their realization depends on 
available state resources.81 

Rights imply important interests.82 The interest in proper healthcare is one of the most 
important interests. The appertaining right is protected by international conventions and 
national constitutions. For instance, Article 12 (1) of the International Covenant on Eco-

73  Eddy, Res Publica, 337.
74  Fabre, Social Rights under the Constitution, p. 28.
75  The title has been borrowed from: Eddy, Res Publica, p. 337.
76  Fabre, Social Rights under the Constitution, p. 41.
77  �Fabre, p. 41. Pursuant to Jeremy Waldron’s theory, if we embrace the interest theory of rights, we shall also 

accept the fact that conflicts between rights are natural and inevitable (Fabre, p. 29, Eddy, Res Publica, p. 
339).

78  Fabre, Social Rights under the Constitution, p. 31.
79  �For more details see J. Andrassy, B. Bakotić, and B. Vukas, Međunarodno pravo, Školska knjiga, Zagreb, 

1995, p. 300.
80  Andrassy et al, p. 300.

See Article 2  (1) of the International Covenant on Economic, Social and Cultural Rights:
’’Each State Party to the present Covenant undertakes to take steps, individually and through international 
assistance and co-operation, especially economic and technical, to the maximum of its available resources, 
with a view to achieving progressively the full realization of the rights recognized in the present Covenant 
by all appropriate means, including particularly the adoption of legislative measures’’ (emphasis added).

81  �Fabre, Social Rights under the Constitution, p. 31, A. Kavanagh, “Social Rights under the Constitution – 
Government and the Decent Life by Cecile Fabre (Oxford, Oxford University Press, 2000) Book Review” 
Journal of Law and Society, vol. 29, no. 2, 2002, p. 356.

82  Eddy, Res Publica, p. 337.
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nomic, Social and Cultural Rights grants all people the right to enjoy “the highest attaina-
ble standard of physical and mental health”.

It comes to a problem when due to limited resources, and healthcare is deemed a 
scarce resource, the interests of different individuals are mutually unsatisfialble.83  What if 
an individual needs an expensive medical treatment? Has the state the duty to provide it? 
One can easily imagine a situation in which the rights of several persons are confronted 
due to the scarcity of the same good. In the well-known case of Soobramoney v Minis-
ter of Health (Kwazulu-Natal), the South African Constitutional Court decided that the 
state is not obliged to provide a patient with kidney dialysis. In this concrete case, Mr 
Soobramey, a diabetic also suffering from ischaemic heart disease and cerebrovascular 
disease, applied for an access to a dialysis programme in a state hospital. The access was 
denied because the hospital, due to limited resources and an insufficient number of di-
alysis machines and trained nursing staff, adopted the policy that the programme can be 
attended only by patients who can be cured within a short period of time and by those 
with ’’chronic renal failure’’ who are eligible for kidney transplantation, which was not the 
case with Mr Soobramey. 

Mr Soobramey’ right to be provided with proper medical care was contrary to the 
rights of other patients since the hospital, in spite of only 20 available dialysis devices 
and room for 60 patients, had already accepted 85 patients for treatment. Mr Soobramey 
shared the fate of 70 % of patients who were not admitted to the dialysis programme.

The South African Constitutional Court considered that political bodies and health-
care authorities are responsible for the adoption of the healthcare budget and making de-
cisions on respective priorities,’’ the Court would be slow to interfere with such decisions 
if they were rational and taken in good faith’’.84 

The Constitutional Court upheld the idea that when exercising welfare rights, the 
availability of resources and the equality of the requests of other individuals for welfare 
rights shall be taken account of.85  Fabre find the assessment of the South African Con-
stitutional Court well-founded since welfare rights do not place such strict requests with 
the state in the sense that the state is obliged to enable realization of all welfare rights.86 

83  Eddy, Res Publica, p. 346.
84  �Soobramoney v Minister of Health (Kwazulu-Natal) (CCT32/97) [1997] ZACC 17; 1998 (1) SA 765 (CC); 

1997 (12) BCLR 1696 (27 November 1997), http://www.saflii.org/za/cases/ZACC/1997/17.html, (ac-
cessed 10 September 2015).

85  Eddy, p. 342.
See the “reasonableness“ clauses in the South African Constitution regarding housing in sections 26 (2), 
and healthcare, food, water and social security in sections 27 (2):
“The state must take reasonable legislative and other measures, within its available resources, to achieve 
the progressive realisation of this right” (Constitution of the Republic of South Africa, Act 108 of 1996).

86  Fabre, Social Rights under the Constitution, p. 31.
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Can is preferred over ought. The provisions on welfare rights need to be implemented in 
accordance with the level of the social and economic development of a particular state, 
considering other people’s prospects of having a decent life and considering all the other 
costs such as the costs of police forces, motorway construction etc.87

2.2.4. 	Are welfare rights inalienable?

Some authors claim that unlike liberty rights, welfare rights are alienable or in other 
words, individuals can waive them. If individuals are treated with respect, it means that 
their capability to act morally and rationally or to dispose of their rights is recognized. 
Fabre stresses that unlike the Universal Declaration of Human Rights, European constitu-
tions qualify neither human rights in general nor welfare rights specifically as inalienable. 
If a person decides not to take advantage of material benefits granted by the Constitution, 
his/her choice shall be respected.88

But, is it really so? Modern constitutions grant a number of welfare rights which, based 
on an explicit formulation, cannot be waived by their holders. In this light, Article 56 (2) 
and (3) of the Croatian Constitution stipulates as follows:

“Maximum working hours shall be regulated by law. 

Each employee shall be entitled to a weekly rest and annual holidays with pay, and shall 
never waive these rights.“

The reason why these rights have been made inalienable can be found in the issue of 
“collective harm”.89 Hardin clearly depicted it using the example of workers who have, 
based on a collective bargaining agreement, given their consent to the maximum num-
ber of working hours per week and hence they have generated a right which cannot be 
waived. One can perceive a situation in which a person wishes to work overtime, meaning 
more than it is envisaged by the agreement, but this would result in deterioration of the 
working conditions and a decrease in the salary on the part of all the members of the 
working class.90 According to Russell Hardin, this example indubitably shows what hap-
pens in cases in which members of a particular class are in a potential conflict. In order to 
prevent emergence of collective harm, it is necessary to prevent individual members from 
becoming free riders who attain certain benefits because other members of the class are 
restraining themselves.

87  Fabre, p. 31.
88  Fabre, Social Rights in Europe, p. 25.
89  �H. Klepper, “Mandatory Rights and Compulsory Education”, Law and Philosophy, vol. 15, no 2, 1996, p. 

155.
90  �R. Hardin, “The Utilitarian Logic of Liberalism”, Ethics, vol. 97, no. 1, 1986, p 55. See also Klepper, p. 155.
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Inalienable rights can be contested for being contradictory since they restrain the lib-
erty of their holder to do something and due to their inalienability, they are more similar 
to duties than to rights. However, according to Hardin, this can only be applied if inalien-
able rights are seen as the rights of individuals (exclusively from the viewpoint of an indi-
vidual) while their real meaning will become evident if they are perceived at the level of a 
class. The benefit from these rights for an individual, highlighted Hardin, arises indirectly, 
through their impact on the whole class. The aforementioned suggests that although ’’wel-
fare assistance’’ is funded by taxes and provided by the state, constitutional welfare rights 
can be violated by actors other than the state, e.g. by employers.91 European constitutions 
protect a large number of rights which are provided at the workplace and shall be respect-
ed by the employer. For instance,. Article 56 (4) of the Croatian Constitution governs as 
follows: ’’Employees may, in conformity with law, participate in decision-making in their 
places of employment.’’92 

The freedom of an individual does not depend only on government decisions and con-
stitutions do not regulate only the relation between the state and its citizens but also 
relations between citizens themselves, which is demonstrated in the above example of a 
relation between an employee and his/her employer.93 It means that private actors may, 
just like the state, have the duty to provide individuals with minimum resources necessary 
for a decent life.94 Employees possess the right to require from the state to enforce certain 
welfare rights against such private actors.95 Fabre identifies three kinds of duties which 
may be borne by the state with respect to welfare rights:

“(1) A duty to provide the resources warranted by social rights;

(2) A duty not to deprive people of these resources if they already have them; and

(3) A duty to ensure that other people such as employers fulfil all or part of its duties 
specified in (1) and (2)“

91  Fabre, Social Rights in Europe, p. 17.
92  �See also Article 57 of the Slovenian Constitution on “participation in management”.
93  �Fabre, Social Rights in Europe, p. 18.

It means, as believed by Fabre, that we can have welfare rights against people with whom we are in a 
special relation, in this case it is our employer, but it can also be our landlord and similar. Such relations 
are based on contracts and exclude arbitrariness regarding who has the duty to provide needy ones with 
assistance (Fabre, Social Rights under the Constitution, p. 57).

94  Fabre, pp. 65-66.
95  Fabre, Social Rights under the Constitution, p. 57.
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2.2.5. 	“Deserved” and “Undeserved Needy” 

Constitutions, though not always explicitly, make a difference between those who 
are ’’needy’’ without their guilt and those who are to be blamed for their situation them-
selves.96 Individuals who cannot live in compliance with the principle of dignity for rea-
sons beyond their power are entitled to compensation for their ill-fortune.97 ’’The princi-
ple of redress’’ is placed in the centre of the concept of solidarity and represents the main 
reason for the existence of a social security and health insurance system.98

It is particularly evident in regard to the right to the adequate income where the ex-
ercise of this right is related to phrases such as ’’those who cannot work’’ and ’’those who 
cannot secure the means for their own subsistence’’.99 It is revealed in section 19 (1) of the 
Finnish Constitution which reads as follows: “Those who cannot obtain the means nec-
essary for a life of dignity have the right to receive indispensable subsistence and care.”100 
A similar provision can also be found in article 58 (1) of the Croatian Constitution ’’The 
state shall ensure the right to assistance for weak, infirm or other persons unable to meet 
their basic subsistence needs as a result of their unemployment or incapacity for work.’’

Some theoreticians and policy makers have opposing views on this issue. For instance, 
it can be heard that instead of detecting the individual responsibility and reasons why in-
dividuals have found themselves in a difficult situation, all the needy ones have to be pro-
vided with ’’unconditional basic income’’.101 Yet, it is important to point out that in practice 
it is almost impossible to establish the difference between the undeserved and deserved 
needy due to the necessity of taking into consideration not only their current moves but 
also their upbringing, education and similar.102 Even in rare situations in which the guilt 
of an individual can be ascertained, e.g. a person who refused to get vaccinated against 
an infectious disease and later got infected thereby, European societies do not approve if 
such a person is denied a medical treatment and left to go down with the illness.103

96  Fabre, p. 20.
97  �K. Raes, “The Philosophical Basis of Social, Economic and Cultural Rights’, in P. Van der Auweraert, T. De 

Pelsmaeker, J. Sarkin and J. Vande Lanotte, (eds.), Social, Economic and Cultural Rights: An Appraisal of 
Current European and International Developments, Antwerpen-Apeldoorn, Maklu, 2002, p. 50.

98  Raes, p. 50.
99  Fabre, Social Rights in Europe, p. 20.
100  �The Constitution of Finland 11 June 1999 (731/1999, amendments up to 1112 / 2011 included). http://

www.finlex.fi/fi/laki/kaannokset/1999/en19990731.pdf, (accessed 10 May 2015).
101  Fabre, p. 20. 
102  Fabre, p. 21.
103  Fabre, p. 21.
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2.3.	 Integral Approach to Rights

At the end of this chapter where the arguments about the difference between these 
sets of rights are critically examined, one cannot avoid the conclusion that the integral 
approach is the most complete approach to rights. What gives moral strength to welfare 
rights? It is difficult to contradict the opinion that the philosophical basis of both sets of 
rights is identical: an ethical idea that human beings have to be treated with respect as 
free beings. This attitude of respect towards human beings has to be analogously present 
with respect to what others are not permitted to do to them and what others owe them.104

These rights are based on human dignity which is deemed inalienable. An individual 
can neither be deprived of human dignity nor can he/she waive it since dignity is what he/
she is entitled to as a member of the human species.105 This assertion has been affirmed by 
various European constitutional courts in their judgements, e.g. the Federal Constitution-
al Court of Germany and the French Council of State.106

As seen by Koen Raes, in line with this integral approach to rights, both sets of rights 
are based on the concept that human beings are ’’the sources of intentions and purposes, 
decisions and choices’’.  Human beings are capable of making choices and taking respon-
sibility for their choices. The thesis that there is no intrinsic difference between these two 
sets of rights is not relevant only from the theoretical point of view. According to Raes, 
both sets of rights are part of the comprehensive view to what human beings are, what 
they strive for and which institutions are necessary to secure human advancement. Can 
one draw the line between the right not to be killed and the right not to be left to die of 
starvation or of a disease when both of these things can be prevented?107 These two sets 
of rights are both intended to provide an individual with entitlements against abuse of the 
state power and to keep him/her from becoming a toy in the hands of those in power.108

The UN Vienna Declaration and Program of Action adopted at the Second World 
Conference on Human Rights in 1993 supports the thesis that there is no formal hierar-

104  Raes, Social, Economic and Cultural Rights, p. 53.
105  Hennette-Vauchez, When Ambivalent Principles Prevail, pp. 21-22.
106  �Hennette-Vauchez, pp. 21-22. The Federal Constitutional Court of Germany has confirmed it with regard 

to the inalienability of the dignity of women who voluntarily appear in peep shows (BVerwGe, 15 déc. 
1981, quoted according to Hennette-Vauchez, pp. 21-22). The same reasoning was offered by the French 
Council of State when it supported municipal orders prohibiting dwarf-throwing shows, regardless of the 
voluntariness of their performers. Concerning these and similar examples in contemporary legal systems, 
Hennette-Vauchez holds that the principle of dignity hides ’’politically conservative’’, ’’theoretically natu-
ralist viewpoints’’ covering up paternalism and moralism which restrain legal freedom of decision-mak-
ing and prevent changes (Hennette-Vauchez, p. 1).

107  �Fabre, Social Rights in Europe, p. 20.
108  �Raes, Social, Economic and Cultural Rights, pp. 45, 50.
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chy between these two sets of rights. Human rights are ’’indivisible’’, ’’interdependent’’ and 
’’interrelated’’.109

III.	�W elfare rights in the Constitution of the 
Republic of Croatia 

Thanks to the dominant view in Europe (and in contrast to the constitutional tradition 
of the United States) - that welfare rights properly belong in constitutions, the Central and 
Eastern Europe constitution-makers were (no different from the drafters of the Western 
European constitutions) included these types of rights alongside civil and political ones.110 
By overall, when elaborating the welfare rights through the prism of Central and Eastern 
European states constitutions, we may see that nearly all of the constitutions of the region 
contain very broad catalogues of socio-economic rights and that nearly all111 constitu-
tions of the region ignore distinction in status between civil and political rights on the 
one hand, and socio-economic rights, on the other. The Constitution of the Republic of 
Croatia is not the exception.112

The Constitution of the Republic of Croatia is the one of the 14 constitutions113 of 
the region which do not draw any meaningful distinction between socio-economic and 
other rights. Almost half of its provisions relate to human rights and Heading III of the 
Constitution entitled ‘’Protection of human rights and fundamental freedoms’’ is divided 
into three sections: 1. General provisions, 2. Personal and Political freedoms and rights, 
and 3. Economic, social and cultural rights. The catalogue of socio-economic rights is 
quite broad and it includes numerous social (right to work and freedom of work,114 right 
to fair remuneration and equal working conditions,115 right to social security and social 

109  �See paragraph 5. See also G. Letsas, A Theory of Interpretation of the European Convention on Human 
Rights, Oxford University Press, Second edition, 2009, p. 23.

110  �W. Sadurski, Rights Before Courts. A Study of Constitutional Courts in Postcommunist States of Central 
and Eastern Europe, Second Edition, Springer, 2014, p. 257.

111  �With the exception of the constitutions of the Czech Republic and Slovakia.
112  �The Constitution of the Republic of Croatia, translation by B. Smerdel and A. Horvat Vuković, Zagreb, 

Novi informator LLC, 2010.
113  �Belarus, Bulgaria, Croatia, Estonia, Georgia, Hungary, Latvia, Lithuania, Macedonia, Romania, Russia, 

Ukraine, Montenegro, and Serbia.
114  �Article 55 of the Constitution stipulates that everyone shall have the right to work and enjoy freedom of 

work. Everyone shall have free to choose their vacation and occupation, and all jobs and duties shall be 
accessible to everyone under the same conditions.

115  �According to the Article 56 of the Constitution, employees shall have the right to fair remuneration, such 
as to ensure free and decent standard of living for them and their families. Maximum working hours shall 
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insurance,116 right to health care,117 right to form trade unions,118 right to strike,119 protec-
tion of family120) and economic rights (right of ownership,121 entrepreneurial and market 
freedom122).

In addition to broad catalogue of welfare rights, Article 1 of the Constitution defines 
the Republic of Croatia as a social state123 and Article 3 of the Constitution stipulates in-
ter alia that equality, peace-making, social justice, respect for human rights and the rule 

be regulated by law and every employee shall be entitled to paid weekly rest and annual holidays and these 
rights may not be renounced. In conformity with law, employees may participate in the decision-making 
process in their enterprise.

116  �Article 57 sec. 1 of the Constitution states that the right of employees and members of their families to 
social security and social insurance shall be regulated by law and collective agreement.

117  �Article 59 of the Constitution determines that everyone the right to health care in conformity with law.
118  �In order to protect their economic and social interests, all employees shall have, according to the Article 

60 of the Constitution, the right to form trade unions and shall be free to join them or leave them. In 
addition, trade unions may form their federations and join international trade unions organizations. The 
formation of trade unions in the Armed Forces and the police may be restricted by law. Furthermore, 
employers shall have the right to form associations and shall be free to join them or leave them.

119  �Article 61 of the Constitution stipulates that the right to strike shall be guaranteed. The right to strike 
may be restricted in the Armed Forces, the police, public administration and public services as specified 
by law.

120  �Articles 62-65 of the Constitution provide the constitutional grounds for the statutory regulation of legal 
relations in a family. The family shall enjoy the special protection of the State, the Republic of Croatia 
shall protect maternity, children, and young people, parents shall have the duty to bring up, support, 
and educate their children, and children shall be bound to take care of their old and helpless parents. 
The Republic of Croatia shall take special care of parentless minors or parentally neglected children, and 
everyone shall have the duty to protect children and helpless persons.

121  �Section 1 of Article 48 of the Constitution provides that ‘’The right of ownership shall be guaranteed.’’ 
In sec. 2 of Article 48, the Constitution provides that ownership implies obligations. Ownership implies 
obligations, and property owners and beneficiaries shall contribute to the general welfare. Furthermore, 
an alien may acquire property under conditions spelled out by law. The right of inheritance shall be 
guaranteed.

122  �Article 49 of the Constitution states: ‘’Entrepreneurial and market freedom shall be the basis of the eco-
nomic system of the Republic of Croatia. The State shall ensure all entrepreneurs an equal legal status 
on the market. The abuse of the monopoly position as defined by law shall be forbidden. The State shall 
stimulate economic progress and social welfare ad shall care for the economic development of all its 
regions. The rights acquired through the investment of capital shall not be diminished by law, or by any 
other legal act. Foreign investors shall be guaranteed free transfer and repatriation of profits and capital 
invested.’’ However, entrepreneurial freedom is not absolutely unlimited: ‘’The exercise of entrepreneurial 
freedom and property rights may exceptionally be restricted by law for the purposes of protecting the 
interests and security of the Republic of Croatia, nature, the environment and public health.’’ (Article 50 
sec. 2 of the Constitution).

123  �According to the Article 1 sec. 1 of the Constitution of the Republic of Croatia, the Republic of Croatia is 
a unitary and indivisible democratic and social state.
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of law are the highest values of the constitutional order of the Republic of Croatia and 
grounds for interpreting the Constitution.124 

The general picture is that, on the one hand, we may see the explicit constitutionalisa-
tion of the terms social state, social justice and social rights, while, on the other hand, the 
concretisation of these principles is left to the legislative branch. Here we come to the role 
of the Constitutional Court of the Republic of Croatia, which, of course, cannot legislate 
subjective welfare rights but it is authorised to review the compatibility of laws with the 
constitutional principles of a welfare state and with other fundamental values of the Cro-
atian constitutional order. 

When discussing the role of Croatian Constitutional Court in the area of welfare rights, 
we must start with a short parallel with other constitutional courts in the region which, 
as we stated before, have been quite active in reviewing statutes under the standards of 
welfare rights and which, in situation where they have had a choice between striking down 
a law under a general constitutional clause (such as ‘’social justice’’ or ‘’equality’’) or under 
a specific welfare right, usually have opted for the former.125 

In its jurisprudence so far, the Croatian Constitutional Court has also been quite active 
in reviewing statutes under the standards of welfare rights. In this context, the Court de-
liberated, inter alia, on: the adjustment of pensions to trends in wages and salaries of the 
working population (1998);126 the ‘’acquired’’ rights to pension and changes in the pension 

124  �According to the Article 3 of the Constitution of the Republic of Croatia, freedom, equal rights, national 
equality and equality of genders, love of peace, social justice, respect for human rights, inviolability of 
ownership, conversation of nature and the environment, the rule of law and a democratic multiparty 
system are the highest values of the constitutional order of the Republic of Croatia and the grounds for 
interpretation of the Constitution.

125  �Sadurski, W., Constitutional Socio-Economic Rights: Lessons from Central Europe, The Foundation for 
Law, Justice and Society, 2009, p. 5-6.

126  �See Decision No. U-I-283/1997 of 12 May 1998 (CRO-1998-3-011) – abstract control of constitutionality 
of the Act on Adjustment of Pensions and Other Allowances from the Pension and Disability Fund and 
Administration of Funds of the Pensions and Disability Fund, Official Gazette, No. 20/97. In reviewing 
the constitutionality of the disputed Act, the Court found that it is not disputable that the legislator has 
the competence to determine such system of pension and disability insurance as he deems reasonable, 
in a manner proscribed by Constitution and laws. However, in view of disputed Act, he interferes with 
the rights of pensioners who had retired according to another system of computation of pensions. That 
system was a unity with rights and obligations of pensioners and was in force during the entire time of 
effectiveness of the decrees and decisions restricted the amount of pensions. Furthermore, the Court 
found indisputable the right of the legislator to regulate the level of economic and social rights entitled in 
the Constitution (which are not, however, absolute) in accordance with economic strength of the State. 
However, the use of this right may not bring into question the fundamental constitutional rights and prin-
ciples (equality, social justice, rule of law). Hence, ‘’the Court deems that the claim of the proponents con-
cerning the existence of reasonable doubt that by enacting the disputed Adjustment Law, the legislator 
turned the temporary state created earlier by the contested decrees of the Government of the Republic of 
Croatia and decisions of the Pensions Fund into a permanent state with negative impact on the amount 
of pensions if funded’’. In rendering the decision on the constitutionality of the disputed provisions, the 
Court found that ‘’the legal solutions in the disputed Act changed the social status of pensioners to such 
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insurance system (2010);127 the realization of the right to a children allowance (2008),128 
and so on. 

For the purposes of this paper we will make a short overview of three recent Consti-
tutional Court decisions. The first one is from 2009 and it is famous decision on so called 
‘’Special Tax“ (or the ‘’Crisis Tax’’), and we chose it because it was pretty criticized by 
the experts, trade unions and the public in general, and it because it actually opened the 
door for some other, future reductions of welfare rights in Croatia which have been done 
by several legal regulations. The other two cases are very fresh – from the end of March 
of this year (2015), and they were also criticized, especially by the trade unions; here the 

an extent that this fact leads to social discrimination of citizens’’. Hence, the Court determined that the 
provisions of the disputed Act contravene the principles ensued in Articles 1, 3, 5 and 14, sec. 2 of the 
Constitution of the Republic of Croatia (The Republic of Croatia is a social state; social justice is one of 
the highest values of the constitutional order of the Republic of Croatia; in the Republic of Croatia laws 
shall conform with the Constitution; all are equal before the law).

127  �See Decision and Ruling No. U-I-988/1998 et al. of 17 March 2010 (CRO-2010-1-002) – abstract control 
of constitutionality of the Pension Insurance Act (Official Gazette Nos. 102/98, 127/00, 59/01, 109/01, 
147/02, 117/03, 30/04, 177/04, 43/07 – decision of the Constitutional Court, 79/07 and 35/08). In this 
particular case, the Constitutional Court, inter alia, raised the question connected to the legal nature of 
the right to a pension in the pension insurance sub-scheme based on generation solidarity: is the legis-
lator empowered, under constitutional law, to revoke particular rights from this sub-system? The Court 
deemed that there is no doubt the legislator is constitutionally empowered to change the laws regulating 
the pension insurance sub-scheme based on generation solidarity so as to adapt it to changed economic 
and social conditions in the country or to stabilise it, i.e. to create preconditions for a long-term viable 
pension scheme. The Court specially emphasised that ‘’the possible loss of a certain amount of the earlier 
pension or of another benefit from the pension insurance, which may result from the new statutory meas-
ures redefining the pension rights acquired earlier, does not a priori mean that the essence of the ‘’right 
to pension’’ has been damaged, as long as this loss of part of the earlier benefit from pension insurance 
resulted from the general redefinition of insured rights in the pension insurance scheme based on gener-
ation solidarity, and is proportional in its effects. This is a general, broadly defining principle. Everything 
else depends on the circumstances of a particular case.’’

128  �See Decision No. U-I-3851/2004 of 12 March 2008 (CRO-2008-1-005) – abstract control of constitu-
tionality of the Children’s Allowance Act (Official Gazette, Nos. 94/01, 138/06 and 107/07). In this case 
the Constitutional Court found that Article 8/2 of Children’s Allowance Act does not comply with the 
Constitution. Starting from the fact that children’s allowance is state aid to the person who is actually 
caring for, supporting, looking after and raising children, the legislator has, in Article 6/1 of the disputed 
Act, laid down who has the beneficiary of this allowance, while Article 8/1 prescribes which children this 
allowance is paid for (natural children, step children, grandchildren, and parentless children). After regu-
lations of this kind, the Court found that there is no reason acceptable in constitutional law nor any need 
for the additional regulation in the disputed Article 8/2 of the Children’s Allowance Act of the cases in 
which the fosterer has the right to the children’s allowance for grandchildren and other children who have 
a parent. In the view of the Court, ‘’withholding the right to a children’s allowance from the people who 
are really bringing up and supporting children that their parents cannot or will not support is directly 
contrary to the interests and welfare of the child. The disputed legal provision also contravenes the con-
stitutional obligation of the state to take ‘’special’’ care of parentally neglected children (Article 63/5 of the 
Constitution). Implementing this principle of constitutional law requires creating optimum conditions 
for protecting the rights of the child, which means bringing the child up and ensuing his or her support, 
if this not provided by the parents, and the reason why parental care is missing cannot be decisive in any 
event, nor whether the parents have lost their parental rights because of child neglect.’’
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Court uphold two so called ‘’Acts on Denials’’ – the Act on Denial of the Payment of Cer-
tain Material Rights to Public Service Employees129 and the Act on Denial of the Right for 
Enlarging Salaries Based on Seniority and Job Complexity for Public Services.130 This deci-
sions have once again proved, as professor Arsen Bačić concluded few years earlier, when 
analysing the Special Tax Decision (and we will see that this conclusion is still very actual), 
that ‘’there is an opinion present that the control of such regulations’’ (which represents 
examples of a severe reduction of social rights) ‘’can detect the inclination of the higher ju-
diciary to rather defend the interests of the government than the interests of the people.’’131 

Hence we may say that starting with the Special Tax on Salaries, Pensions and Other 
Receipts Act (hereinafter: Special Tax Act),132 the legislative answer to the circumstances 
of the economic (and not just economic) crisis was reflected in several legal regulations 
and, unfortunately, a severe reduction of welfare rights in Croatia. 

In the case of abstract control of constitutionality of the Special Tax Act,133 the Con-
stitutional Court had the duty to review and examine one particular legal measure: the 
introduction in the tax system of the Republic of Croatia, for a limited time, under con-
ditions of economic crisis, of an extraordinary tax which in addition to the usual regular 
tax burden will for a maximum period of 17 months tax the receipts (salaries, pensions 
and other receipts as provided for in Article 4 of the Special Tax Act) of certain categories 
of taxpayers.   

In proceedings of constitutional review the Constitutional Court had the obligation 
to examine, first and foremost, whether the Special Tax Act complies - in the light of the 
constitutional concept of the Republic of Croatia as a social state (Article 1 of the Consti-
tution) – with the basic principles and highest values of the constitutional order, the most 
important of which for this case were the following: equality, social justice and the rule 
of law as the highest values of the constitutional order (Article 3 of the Constitution); the 
principle of prohibiting discrimination (Article 14 sec. 1 of the Constitution); the general 
principle of the equality of all before the law (Article 14 sec. 2 of the Constitution); the 
special principle of tax equality and equity (Article 51 sec. 2 of the Constitution); the 
general principle of proportionality (Article 16 sec. 1 of the Constitution) and the special 

129  �Act on Denial of the Payment of Certain Material Rights to Public Service Employees, Official Gazette, 
No. 143/12.

130  �Act on Denial of the Right for Enlarging Salaries Based on Seniority and Job Complexity for Public Ser-
vices, Official Gazette, No. 41/14.

131  �A. Bačić, “O konstitucionalizaciji socijalnih prava i njihovu slabljenju prema sadržaju”, HAZU, 
50=516(2013), p. 207.

132  �Special Tax on Salaries, Pensions and Other Receipts Act, Official Gazette, No. 94/09.
133  �Decision and ruling No. U-IP-3820/2009 et al. of 17 November 2009 (CRO-2009-3-011) – abstract con-

trol of constitutionality of the Special Tax on Salaries, Pensions and Other Receipts Act, Official Gazette, 
No. 143/09.
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principle of proportionality in the defrayment of public expenses (Article 51 sec. 1 of the 
Constitution). 

When elaborating the social state134 and the principle of social justice135 (Articles 1 and 
3 of the Constitution), the Court has outlined that the principles of the social state and 
social justice are expressed in a special way in the control of legislative activities by con-
stitutional courts. This hinges on the following fundamental problem: how to determine 
the borderline on which the constitutionalisation of social rights clashes with democracy? 
This is a problem located on the very crossroads of two basic questions of political philos-
ophy that are also important for contemporary constitutional policy: at the crossroads of 
the question of democracy and of the question of distributive justice.136 

In the work of constitutional courts this problem is particularly present in the control 
of the constitutionality of laws that deal with public policies, especially social policy. The 
borderline mentioned above is also the line up to which constitutional courts may control 
the work of the legislature from the aspect of the social state (Article 1 of the Constitu-
tion) and social justice (Article 3 of the Constitution).

In addition, the Court has stressed that the standards for determining this borderline 
in constitutional-court case law, formulated by the Federal Constitutional Court of the 
Federal Republic of Germany, are today considered the ruling guidelines for the work of 
European constitutional courts: 

134  �The Court has outlined that a social state is one of the cornerstones of European constitutional identity 
and that, in principle, the concept of a social state fills three functions: (1) it enables various forms of 
positive measures by the government and public authorities in the economic field; (2) it requires the gov-
ernment and public authorities to influence and to interfere with the market so as to ensure basic social 
rights, social security and equalise or decrease extreme social differences, and (3) it prohibits the erosion 
of the fundamental structures of the welfare state or the radical restriction of recognised social rights. 
Furthermore, the Court has stressed that the constitutional character of social rights points towards two 
basic requirements of social state: (1) the government and public authorities are bound to follow the 
policy of an equitable and equal redistribution of national resources so as to equalise extreme inequality, 
and (2) the legislative and executive powers are legally bound to achieve a balance between the limited 
assets of the government budget and the social goals laid down in the Constitution. Point 13.1. of the 
respective Decision.

135  �According to the Article 3 of the Constitution, social justice is a highest value of the constitutional order 
of the Republic of Croatia and a ground for interpreting the Constitution. In its case-law the Constitu-
tional Court has confirmed that Article 3 of the Constitution has an additional function: besides serving 
as the ground for interpreting the Constitution, this Article is also a guideline for the legislator in the elab-
oration of particular human rights and fundamental freedoms enshrined in the Constitution. The Court 
has outlined that social justice is a component of the social state, because ‘’this kind of a state demands the 
establishment and preservation of social justice. Therefore, the concept of the social state is violated when 
the help provided for those who need it does not comply with the requirements of social justice, either 
because the distribution of some social benefits has been wrongly restricted, or because a social group 
has not been provided with social protection.’’ Point 13.2. of the respective Decision.

136  �Point 13.3. of the respective Decision.
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“The principle of the social state may surface in the interpretation of fundamental 
rights and in the interpretation and assessment by constitutional courts – accord-
ing to the criteria of the kinds of restrictions permitted by law – of laws that restrict 
fundamental rights. However, this principle is not suitable for directly restricting 
fundamental rights without closer specification by the legislator. It lays down the 
state’s obligation to ensure an equitable social order (...); in the fulfilment of this 
obligation the legislator has a wide margin of free decision-making (...). The princi-
ple of the social state, therefore, places an obligation before the state but does not 
give the details as to how this obligation should be fulfilled – were it otherwise, 
the principle of the social state would contradict the principle of democracy: the 
democratic order of the Basic Law, as an order of a free political process, would 
be fundamentally restricted and deprived if a prior constitutional obligation of a 
particular and no other solution was imposed on the formation of political will. 
Because of this openness the principle of the social state cannot directly impose 
boundaries on fundamental rights (...).”137 

In short, therefore, the Court outlined that the substance of the concepts of the social 
state, the principle of social justice, even constitutionally recognised social justice are ab-
stract in nature, although of different levels of abstraction. This can be seen from the fact 
that the writer of the Constitution left it to the legislator to regulate and elaborate all the 
constitutionally defined social rights, and this authority is usually explicit because the 
Constitution explicitly requires the enactment of a law for the application of some “social” 
norm. Therefore the constitutional provisions about the social state and social justice, 
even about constitutionally recognised social rights, cannot be applied directly. For them 
to be applied, they must first be elaborated in a law and very often they must be further 
specified in subordinate legislation for the operation of the relevant law.138 

And the findings of the Constitutional Court were, inter alia, that the special impor-
tance that the Special Tax Act has for the stability of public expenditures of the Republic 
of Croatia at specific moment had priority over the requirements for achieving absolute 
equality and equity in levying the special tax. The Court held that the temporary levying 
of the special tax was based on a qualified public interest, so some differences that the 
Special Tax Act created among its addressees, although subject to criticism, did not reach 
the degree because of which this act could at that moment be proclaimed in breach of the 
Constitution. 

However, we believe that there were reasons for serious considerations of some ob-
jections of the proponents, especially having in mind the fact that no state of economic 
emergency is a reason for non-compliance with fundamental constitutional values and 
human rights. Hence we agree with professor Arsen Bačić who perfectly explained why 

137  Point 13.3. of the Decision.
138  Point 13.3. of the Decision.
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the Constitutional Court could decide differently in this case : because the Special Tax 
Act did not ‘’promoted economic and cultural progress and social welfare’’ (quoted form 
the Historical Foundations of the Constitution), because with this Act the legislator has 
reduced the already questionable Existenzminimum of the majority of citizens; because 
this Act was contrary to the principle of social state (since it threatened the existence of 
the poorest citizens), the principle of equality (since the special tax did not included all 
the categories of taxpayers), the principle of social justice (since it contradicted to the 
principle of equality and justice) and the principle of respect of human rights as the high-
est value of the constitutional order (since it reduced the possibility of constitutionally 
guaranteed social security and dignity in personal and family life of citizens).139

Unfortunately, in the second and third ‘’Act on Denials’’ cases,140 the Constitutional 
Court again decided to defend the interest of the government and its measures to deny 
the payment of certain material rights to public service employees for a specific period 
of time (for 2012 and 2013, and then also for 2014) and to deny the right for enlarging 
salaries based on seniority and job complexity.  The background is as follows: under the 
Act on Denial of the Right for Enlarging Salaries Based on Seniority and Job Complexity 
for Public Services, civil and public service employees were denied the right to salary in-
creases based on seniority in the period from 1 April to 31 DE ember 2014. However, the 
Government’s negotiations with trade unions were not finalised for all branch collective 
agreements by end 2014. Hence, in order to continue the measures already underway, the 
Government has adopted a Decree on amendments to the respective Act. By virtue of this 
Decree, the application of the Act reducing employees’ rights has been extended until 31 
March 2015. Under the Act on Denial of the Payment of Certain Material Rights to Public 
Service Employees, the Government has abolished the paid annual leave and Christmas 
bonuses for the period from 2012 to 2014 and for 2015.

The Court held that these ‘’Acts on Denials’’ were in line with the Constitution. In both 
cases the Court held that ‘’denial of certain benefits for a limited period in order to con-
solidate the economic situation of the country may be a measure in the area of economic 
policy because of the circumstances that existed at the time when the Croatian Parliament 
was not in session’’.141 However, the Court outlined that any eventually further extending 

139  �A. Bačić, “O konstitucionalizaciji socijalnih prava i njihovu slabljenju prema sadržaju”, p. 201-203.
140  �Decision No. U-I-4405/2013, U-II-3222/2014 of 31 March 2015 – abstract control of constitutionality of 

the Act on Denial of the Payment of Certain Material Rights to Public Service Employees and of Decree 
on amendments to the Act on Denial of the Payment of Certain Material Rights to Public Service Em-
ployees, and Decision No. U-I-1625/2014 et al of 30 March 2015 – abstract control of constitutionality 
of the Act on Denial of the Right for Enlarging Salaries Based on Seniority and Job Complexity for Public 
Services.

141  �Decision on constitutionality of the Act on Denial of the Payment of Certain Material Rights to Public 
Service Employees and of Decree on amendments to the Act on Denial of the Payment of Certain Materi-
al Rights to Public Service Employees, Point 44, and Decision on of constitutionality of the Act on Denial 
of the Right for Enlarging Salaries Based on Seniority and Job Complexity for Public Services, Point 28.
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of the respective measures could lead to the fact that the problem of denial of payment of 
certain material rights turns into the problem of achieving the rule of law, the principle of 
legal security, legal certainty and legal predictability. 

Furthermore, in this two cases the Court held that there were some procedural mis-
takes (‘’derogation from full respect of the rules of democratic procedure of collective 
bargaining’’), but only to a lesser extent, and the emphasis was placed on economic cir-
cumstances in which these acts were adopted. We may see that constitutional judges have 
made decisions on economic policymaking for which they have, as Sadurski concluded 
when analysing constitutional development in Central and East Europe, ‘’questionable 
competence, knowledge, or legitimacy.’’142

To sum up: in Croatia, we have broad catalogue of welfare rights in the Constitution, 
we have numerous legal regulations which are constantly being amended and which in 
the circumstances of the economic crises represents severe reduction of welfare rights, 
and we have Constitutional Court praxis which is, unfortunately, well-disposed  to this 
reductions of welfare rights.

IV.	 Conclusion

Welfare rights in most European countries are constitutionalized. Courts appearing in 
the role ’’of the final arbiter of constitutional claims’’ often face ’’politically controversial 
issues’’ and thus become a major political actor.143 What is crucial here is the issue of the 
limits of court power to repeal laws on the ground of their unconstitutionality.144 

The second chapter of the paper attempts to underpin the integral approach to rights, 
implying denial of the existence of a fundamental difference in the philosophical founda-
tions of first- and second-generation rights.145 These two groups are interconnected and 
mutually dependant. The democratic legitimacy of the government relates to the capacity 
to honour both sets of rights.146

In the third chapter of the paper, when discussing the role of Constitutional Court of 
the Republic of Croatia in the area of welfare rights, we have drawn a parallel with other 
constitutional courts in the region which have been quite active in reviewing statutes un-
der the standards of welfare rights and which, in situation where they have had a choice 

142  �Sadurski, Constitutional Socio-Economic Rights: Lessons from Central Europe, p. 6.
143  Kumm, Int J Constitutional Law, 574.
144  Kumm, p. 574.
145  Raes, Social, Economic and Cultural Rights, p. 44.
146  Raes, p. 52.
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between striking down a law under a general constitutional clause (such as “social justice” 
or “equality”) or under a specific welfare right, usually have opted for the former.  As we 
have shown, in its jurisprudence so far, the Croatian Constitutional Court has also been 
quite active in reviewing statutes under the standards of welfare rights. Unfortunately, 
the Constitutional Court praxis, especially the recent one, has shown that this Court is 
well-disposed to reductions of welfare rights.
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I.	�I NTRODUCTORY REMARKS ON THE MEANING OF HATE 
SPEECH IN MODERN LEGAL SYSTEMS

The position of freedom of expression can be described as constitutive element of the 
society, a basic prerequisite of its progress and for development of every man. This was 
stated almost forty years ago on behalf of European Court of Human Rights (ECtHR). 
1 In its judgments this Court also stressed the necessity to fight against racial discrimi-
nation in all its forms2 as well as the role of tolerance and respect for the dignity of all 
people in democratic and pluralist society.3 Having this in mind, freedom of expression 
is not an absolute right. It assumes certain duties and responsibilities.4  Limitations are 
also provided in European Convention on Human Rights and Fundamental Freedoms 
(ECHR). They are possible in exceptional cases under cumulative assumptions: ordered 
exclusively by law with purpose to protect explicitly specified individual and social values 
to the extent necessary in a democratic society and proportionate to the need.5 Although 
democracy without freedom of expression is unthinkable, it can be conflicted with other 
guaranteed human rights as democratic society foundations.6 7 It is believed that freedom 
of expression has three elements: freedom of thoughts, freedom of dissemination of ideas 

1  �«The freedom of expression...constitutes one of the essentials foundations of such a society, one of the 
basic conditions for its progress and for the development of every man» Handyside v. United Kingdom App 
no. 5493/72, (ECtHR 7 December 1976), Series A No. 24, para 49. The case is relevant since the margin of 
appreciation was determined for the first time. It is one of the main interpretive principles, meaning that 
ECHR may be interpreted in different ways in signatory countries, taking into account the diversity of legal 
systems.

2  �Jersild v. Denmark App no 15890/89 (ECtHR September 1994), Series A No. 298, para 30.
3  �Günduz v. Turkey App no 35071/97 (ECtHR 4 December 2003), para 40 and Erbakan v. Turkey App no 

59405/00 (ECtHR 6 July 2006) para 56.
4  �For analysis of freedom of expression within Hohfeld`s and Dvorkin`s understanding of human rights, see 

I. Tucak, `Analysis of Freedom of Speech`, Jura A Pecsi Tudomanyegyetem Allam-es, Karanak tudomanyos 
lapja 2011, 1. szám, pp. 132-141.

5  �Of all the rights that the ECHR provides, only prohibition of torture, freedom from slavery, prohibition 
of retroactive application of criminal law and the prohibition of expulsion of its own nationals cannot be 
restricted (they are absolute), while all other rights are subjected to different restrictions modalities de-
pending on the circumstances. I. Radačić ed., `Interpretativna načela Europskog suda za ljudska prava`, 
Usklađenost hrvatskog zakonodavstva i prakse sa standardima Europske konvencije za zaštitu ljudskih pra-
va i temeljnih sloboda, Centar za mirovne studije, 2011, p. 34.

6  �A. Weber, Manual on Hate speech, Strassbourg, Council of Europe Publishing, 2009., p. 2. 
7  �When it comes to conflict of Human Rights with the same legal status, the fundamental problem is to set 

up a fair balance. When it comes to relation between particular human right and legitimately restrictions, 
fundamental problem is to establish proportionality of restrictions if the legitimate purpose to be achieved. 
The first problem is the case of the relation of two equal principles and the second problem is the relation 
between the primary principle and secondary exceptions. V. Alaburić, Sloboda izražavanja u praksi Europ-
skog suda za ljudska prava, Zagreb, Narodne novine, 2002, pp. 56-57.
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and information and the freedom to receive ideas and information.8 A particularly sensi-
tive problem occurs when this freedom is used to manifest various forms of incitement to 
hatred and intolerance that leads to the so-called “hate speech”.

Even though our life experience teaches us that this speech is a common social phe-
nomenon, relatively easily recognized, to this day there is no generally accepted defini-
tion.9 This fact is often subjected to criticism.10 The notion is common in ECtHR judica-
ture, but this Court has not yet engaged in its strict definition. The result is a sort of sub-
stantial departure from the notion that national courts use.11 Croatian literature contains 
a review of particular hate speech content as well as basic common features: expression of 
certain hate content oriented to certain social groups that have common characteristics.12 
In Recommendation of Committee of Ministers of the Council of Europe No. R (97) 20 it 
is stipulated that hate speech includes all forms of expression which spread, incite, pro-
mote or justify racial hatred, xenophobia, anti-Semitism or other forms of hatred based 
on intolerance, including intolerance through aggressive nationalism and ethnocentrism, 
discrimination and hostility towards minorities, migrants and immigrant origin persons.13

Weber classifies manifests of hate speech into three groups: incitement of racial ha-
tred (hatred directed against persons or groups based on race), incitement to hatred on 
religious grounds (as well as hatred on the basis of the relationship between believers and 

8  �For every elements content see: Z. Đurđević, `Sloboda izražavanja: čl. 10 Europske konvencije za zaštitu 
ljudskih prava i temeljnih sloboda` cited in  I. Radačić (ed.), pp.154-159.   

9  �R.M. Simpson, ̀ Dignity, harm and hate speech`, Law and Philosophy, vol.32,  2013, pp. 701-728. The author 
states that hate speech includes, for example, violence and abuse based on assumptions of identity, use of 
certain epithets, extreme political and religious attitudes and use of certain symbols of hatred. These are 
activities that promote the idea of belonging to a common social determinism implies susceptibility to 
contempt. See also, Weber, p. 3.

10  �For example, Kiska stated that hate speech can actually mean whatever people choose, because it lacks 
an objective element of judgment. In this context, no one knows what hate speech is or how to determine 
it. R. Kiska, `Hate Speech: A Comparison between the European Court of Human Rights and the United 
States Supreme Court Jurisprudence`, Regent University Law Review, vol. 25, issue 1, 2012-2013, p.110.  

11  �On judgments in which this was the case as well as the autonomous concept theory used by the ECtHR, 
see Weber, op.cit. (n 6) 3. The autonomous interpretation of certain terms is not uncommon. In doing so, 
the national law determinations are sometimes just a “starting position” which does not bound the Court. 
General principles of law as well as other international instruments on human rights and freedoms are 
taking into account. See, Radačić, pp. 38-39.

12  �See, V. Alaburić, `Ograničavanje «govora mržnje» u demokratskome društvu-teorijski, zakonodavni i 
praktični aspekti`, 1 Hrvatska pravna revija, 2003, pp. 63-65.

13  �«For the purposes of the application of these principles, the term “hate speech” shall be understood as 
covering all forms of expression which spread, incite, promote or justify racial hatred, xenophobia, an-
ti-Semitism or other forms of hatred based on intolerance, including: intolerance expressed by aggressive 
nationalism and ethnocentrism, discrimination and hostility against minorities, migrants and people of 
immigrant origin.» Recommendation No.R (97)20 of 30 October 1997, the Committee of Ministers to 
Member states on «Hate speech» available at http://www.coe.int/t/dghl/standardsetting/hrpolicy/oth-
er_committees/dh-lgbt_docs/CM_Rec%2897%2920_en.pdf, (accessed on 4 May 2015).
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nonbelievers) and incitement to other forms of hatred based on intolerance on the basis 
of aggressive nationalism and ethnocentrism.14

The problem of appropriate social response to verbalization of discrimination, intol-
erance and violence is not easy to solve. There are no simple guidelines on how we should 
treat hate speech in the general communication process.  The problem includes the rela-
tion of legal system towards the weak and different ones. Hate speech control is described 
as “certainly the most complex border problem in the freedom of expression field.”15 This 
control is aggravated through collision with freedom of expression, a fundamental human 
right enshrined in all major international documents on human rights and freedoms.

Generally speaking, there are two opposing models, known as the American and Eu-
ropean model. The first one treats hate speech mostly as an integral part of freedom of 
expression. In second, this is abuse of freedom that needs to be sanctioned. Still, this 
division is to be taken cum grano salis, since the case law is showing the lack of strict 
dichotomy. More precisely it can be said that inappropriate expression of this kind is not 
absolutely prohibited in American jurisprudence, nor absolutely forbidden in European 
one. Appropriately designed indicators are used to show the breach of provided safeguard 
provisions. This will be discussed later.

According to ECHR, the freedom of expression can be restricted due to three-fold 
legitimate objectives: protection of public interest (national security, territorial integrity, 
public safety, prevention of disorder or crime, health or moral protection), maintaining 
the authority and impartiality of the judiciary and the protection of others rights and 
interests (preventing the confidential information disclosure and the protection of the 
reputation and rights of others). It is the last objective that is raison d’être for hate speech 
sanctioning. Alaburić stipulates that the “rights of others” is a complex notion, a sort of 
common denominator for different individual and group rights and legitimate interests. 
It covers the right to protection from discrimination and from hatred and violence (based 
on race, colour, national origin, religion, gender, sexual orientation or on some other fea-
ture), the right to privacy protection, the right to a fair trial, to protection of professional, 
market-commercial and business interests, the right to an effective and unbiased demo-
cratic institutions etc.16

14  �Weber, p. 4.  More informations on minorities rights in the context of International Conveant on Civil and 
political Right regarding  of hate speech protection, see, N. Ghanea, `Minorities and Hatred: Protections 
and Implications`, 17 International Journal on Minority and Group Rights, 2010., pp. 423-446.	

15  Alaburić, op.cit. (n 12), p. 62.
16  See Alaburić, op.cit. (n 7), p.52.
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Fundamental rights and freedoms are proclaimed as general legal standards that need 
to be interpreted and applied in conreto.17 They receive their full significance through 
interpretation of case law. 

What does freedom of expression actually include? ECtHR interprets it extensively 
so that it covers freedom of opinion and freedom to receive and impart information and 
ideas, whereby the information itself is interpreted extensively. It is not just about facts, 
data and topics of public interest published through media, but also photographs, tel-
evision and radio programs. The right of artistic expression is included which enables 
intercession with cultural, social and political information and ideas of all kinds, as well as 
freedom of information of commercial value. Furthermore, it is not only about the infor-
mation content of but also transmission mode, taking into account the role of the media 
in a democratic society.18 This broad and complex concept encompasses a variety of forms 
and methods of spreading and receiving information and ideas through any media and re-
gardless of frontiers. It is about the various ways verbal and nonverbal expression, closely 
connected with other ECHR rights and freedoms.19

We can conclude that hate speech may include verbal or nonverbal manifest of hate, 
which is generally practiced in order to develop the culture of hatred against certain 
groups in society. Harm effects of this speech towards the individual and society have 
repeatedly been the subject of various scientific analyses.20

II.	�S HORT OVERVIEW OF RELEVANT INTERNATIONAL 
DOCUMENTS, COMPARATIVE REGULATION IN SELECTED 
SYSTEMS AND EUROPEAN COURT OF HUMAN RIGHTS 
PRACTICE

Legal approaches to hate speech sanctioning are not unique. Specific acts sanctioning 
this speech are the product of second half of twentieth century, significantly influenced by 

17  �Freedom of expression is the primary principle and its possible limitations are only exceptions. These ex-
ceptions are to be precisely formulated and narrowly interpreted in practice. Hate speech belongs among 
these exceptions. Alaburić, op.cit. (n 12), p. 62

18  Weber, op.cit. (n 6), pp. 20-22.
19  �For example, a fair trial, the right to privacy, the right to freedom of thought, conscience and religion, 

freedom of assembly and association, the prohibition of discrimination on any ground in the enjoyment of 
ECHR rights.  Alaburić, op.cit. (n 7), p. 21-22. 

20  �Previous analysis of (hate speech) harmful effects Alaburić classifies into six basic categories: causing 
emotional distress, humiliation and loss of dignity, denial and restrictions of human rights and freedoms; 
discriminatory messages, maintenance of social subordination and inequality; victim silencing through 
intimidation and encouraging individual and mass violence. Alaburić, op.cit. (n 12), pp. 66-68.
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specific historical and national circumstances. The consequences of Nazi-regime in Ger-
many led to hate speech restrictions are an obvious example. Certain scholars (mostly from 
USA), support the view that state should not sanction hate speech since freedom of expres-
sion is so valuable that it excludes the interference of repressive state mechanism. There-
fore, it is stipulated that hate speech enjoys the protection of the First Amendment, allow-
ing strong freedoms in the area of speech and expression in general.21 This approach had 
inspired many authors to analyse it to the point of statement that the amount of American 
academic literature on this issue exceeds everything written in all other countries. Simpson 
stipulates that legal status of hate speech is an “absorbing issue” considering that it creates 
pressure in practicing liberal democratic freedoms of others. He emphasizes the fact that 
many American authors support the case law which favours the First Amendment, pro-
tecting wide freedom of speech.22 In this regard it expresses significantly greater tolerance 
towards verbal and nonverbal manifests of hate speech contrary to European countries 
where legal restrictions are well established and basically unchallenged. Accordingly, hate 
speech is considered as a form of speech (despite that it may hurt others)23 and generally is 
not subjected to sanctions in the United States. This applies even when it comes to, for ex-
ample, racial violence proclamations, burning flags or protesting on homosexual equality 
held at the funeral of one soldier.24 Despite of this liberal attitude, there are certain cate-
gories of speech that are not allowed: the obscene (licentious) speech (obscenity), slander 
(defamation) and speech that represents a “clear and present danger”25 creating substantial 
damage.26 

21  �In American literature, themes related to the constitutionality of restrictions on freedom of speech and 
hate speech prohibitions are relatively frequent. One of examples are Campus speech codes: lists of rules 
that education institutions use to suppress hate speech. The sanction is usually a suspension or expulsion. 
See, N. Strossen, `Regulating Hate Speech on Campus: A Modest Proposal?` (1990), Duke Law Journal, 
June 1990, pp. 484-573. See also, Kiska, op.cit. (n 10), pp. 138-140.

22  Simpson, op.cit. (n 9), p. 702.
23  �W. Brugger, `Ban On or Protection of Hate Speech? Some observations Based on German and American 

Law` vol.17., no.1, Tulane European &Civil Law Forum, 2002, p. 2.
24  �See, R. Cohen, `Regulating Hate Speech: Nothing Customary about It` (2014), Chicago Journal of Interna-

tional Law, vol. 15, no. 1, p. 231. Following decisions are important: Brandenburg v. Ohio (1969) 395 US 
444, paras 448-449; Texas v. Johnson (1989) 491 US 397, para 420; Snyder v. Phelps (2011) 131 S. Ct. 1207, 
para 1220. The author points out that the protection covers even the most vulgar forms of hate speech 
since offensiveness alone does not provide a constitutional basis for combating hate speech.

25  �Clear and present danger doctrine is a result of Schenck v. United States (1919) 249 US 47, 52. The founder is Su-
preme Court Judge Oliver Wendell Holmes, who expressed the view that hate speech should be protected only 
when it does not impose a clear and present danger for people. It is to observe the circumstances which indicate 
a clear and present danger and will it cause certain harms that Congress has a right to sanction, since freedom 
of speech does not mean freedom to terrorize or to arouse hatred. See, http://definitions.uslegal.com/c/clear-
and-present-danger/, last accessed on 10 May 2015. Also see N. Živanovski, `Različit tretman govora mržnje u 
procesima komunikacije u Evropi i SAD`, Communication and Media Journal, vol.32, 2014, pp. 63-64. 

26  �Kiska, op.cit. (n 10), p. 139. One interesting category of punishable speech is called “fighting words”.  Those 
are words which by their very utterance inflict injury or tend to incite an immediate breach of the peace.
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From this perspective, there are two reasons why the majority of European countries 
restrict freedom of expression. The first is the so-called “values-based” approach to speech, 
balancing between the principles of dignity and equality of the individual and freedom of 
expression. In this collision, principles take precedence over expression. Second reason 
is the fact that the governments of European countries are considered to be responsible 
for these values and principles realization (the state has an obligation to respect them as 
well as to protect them from encroachment of others). This justifies the regulated limits.27

A detailed review of relevant European documents, agreements and recommenda-
tions applicable to hate speech is beyond the scope of this paper.28 It is sufficient to men-
tion that some of them are the Charter of the United Nations from 1945 (Art. 55c); Uni-
versal Declaration of Human Rights from 1948 (Art. 19); International Convention on 
the Elimination of All Forms of Racial Discrimination from 1966 (Art. 2 (1) d and Art. 4, 
whereby Art. 1 broadly defines racial discrimination)29, International Covenant on Civil 
and Political Rights from 1966, entered into force in 1976 (Art. 20 and 26); Recommenda-
tion of Committee of Ministers of the Council of Europe on Hate Speech, No.R (97) 20. 
Furthermore, Framework Decision on Combating Racism and Xenophobia as well as the 
provisions of the international courts statutes that criminalize incitement to genocide. 
Important is also the Convention on Cybercrime, concerning the criminalization of acts 
of racist and xenophobic nature committed through computer systems and the Additional 
Protocol to the Convention which extends its scope and deals with hate speech.

The ECHR was adopted in 1950 within Council of Europe and entered into force in 
1953.30 In addition to the proclaimed provisions, of significant importance is the supervi-
sory mechanism which monitors the potential violations of the Member States: the EC-
tHR in Strassbourg. Every state has positive and negative duties: a negative obligation 

27  �See, Cohen, op.cit. (n 24), pp. 238-239. The difference in the European and American courts approach to 
hate speech is evident. However, in one case, the US Supreme Court dealt with the balance between hu-
man dignity and freedom of speech. The preference was undoubtedly given to freedom of speech. It was 
said that importance of freedom of expression in a democratic society goes beyond any theoretical and 
unproven benefits of censorship: “The interest in encouraging freedom of expression in a democratic soci-
ety outweighs any theoretical but unproven benefit of censorship” Reno v. ACLU (1997) 521 US 844, 885.

28  For overview, see Weber op.cit. (n 6), pp. 7-17.
29� �This act proposes various measures to combat racial discrimination and hate speech. In Art. 4 it requires to 

signatory parties to establish specific criminal offense: all dissemination of ideas based on racial superiority 
or hatred, incitement to racial discrimination, any act of violence or incitement to violence against any 
race or group of persons of another skin colour or ethnic origin as well as any assistance to racist activities, 
including financing. The same goes for propaganda, promotion and encouragement of participation in 
such activities.

30  �For Croatia, it is binding from 05. 11. 1997, when the Act on Ratification of the ECHR came into force 
(Official Gazette-International Treaties 18/97). The basic proclamations of ECHR entered Croatian legal 
system earlier, we can say from the end of 1991, when Constitutional Act on Human Rights and Freedoms 
and Rights of Ethnic Minorities in the Republic of Croatia came into force since Art. 1 of this Act states 
the obligation to respect the ECHR and its protocols.
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assumes “restraint” i.e. not to affect the guaranteed rights and freedoms more than nec-
essary. Positive duty implies the obligation to ensure conditions for unhindered use of 
guaranteed rights and their protection.31

ECHR guarantees freedom of expression, but at the same time provides possible re-
strictions in Art. 10 (2). Some authors stipulate that ECRH is the first human rights in-
strument which provides restrictions on freedom of expression.32 As mentioned earlier, 
they can be classified into three different categories. The existence of these restrictions 
is important when imposing repressive measures in national legislation, since Member 
states use reference to the legitimate convention limits.

When deciding in concreto on freedom of expression, two ECHR provisions are im-
portant. Already mentioned limitations are stated in the Art. 10 (2). Prohibition of abuse 
of rights, is regulated under Art. 17. “Nothing in this Convention may be interpreted 
as implying for any State, group or person any right to engage in any activity or per-
form any act aimed at destruction of any of the rights and freedoms set forth herein or 
at their limitation to a greater extent than is provided for in the Convention” This is the 
basis renunciation of protection to specific content of the speech directed to promoting 
hatred and violence.33 The basic difference in application between the Art. 10 (2) and 
Art.17, is the type of expression (we can call it the strength of injury to others). In cases 
when expression or speech is aiming at ECHR rights/freedoms denial, the Art. 17 will be 
applied.  Decision is made when deciding on application admissibility, without deciding 
on the merits.34 If the concerned expression does not have such a “heavy” content, but it 
represents specific term that can be considered as hate speech, the court will examine the 
restrictions provided in Art. 10 (2). 

When deciding on violation, ECtHR applies three-part test. This test consists of fulfil-
ment of following conditions regarding imposed restriction: prescribed by law, designed 

31  �In this regard, the State is treated in two ways in ECHR: as a possible violator of human rights and free-
doms and as a guarantor of their compliance. Modalities for the violation of ECHR are acts or omissions. 
Alaburić, op.cit. (n 7), p. 12;  Đurđević, op.cit. (n 8), p. 162.

32  �R. Clayton and H. Tomlinson, The Law of Human Rights, Oxford, Oxford University Press, 2008., p. 1058, 
cited in Đurđević, ibid, p.160. 

33  �Specific relation between this Article and others is explained in Lawless v. Ireland, App no 332/57 (ECtHR  
1 July 1961), Series A3, para 7. According to Weber, this Article was first applied in 1957. in Communist 
Party (KPD) v. Federal Republic of Germany, 20 July 1957 Weber, op.cit. (n 6), pp. 22-26

34  �Examples of such judgments:  promoting national socialist values- Schimanek v. Austria App no 32307/96 
(ECtHR 1 February 2000); denial of the Holocaust- Garaudy v. France App no 65831/01 (ECtHR 24 June 
2003); expression of religious and racial hatred - Glimmerveen and Hagenbeek v. Netherlands  App no 
8348/78 and 8406/78 ( ECtHR 11 October 1979); also Rujak v Croatia App no 57942/10 (ECtHR 2 October 
2012). 



303Barbara Herceg Pakšić, Višnja Lachner: HATE SPEECH AS A VIOLATION OF HUMAN RIGHTS...

to protect a legitimate aim (Art. 10 (2) ECHR), and necessity in a democratic society.35 If 
all three conditions are satisfied, there is no violation.36 Hate speech does not enjoy the 
ECHR protection, as confirmed by the ECtHR practice which will be presented in next 
chapter. However, political discourse enjoys a high degree of protection due to significant 
value for democratic society. When it comes to speech restrictions permissibility, ECtHR 
uses following criteria: the purpose of speech (intention to spread racist ideas, or to in-
form the public on matters of public interest), the content of the speech (can it cause feel-
ings of hostility, rejection and hatred of the target population) and context (status and role 
of offender in society, the dominant social climate, manner, place and media of expression 
as well as targeted audience).37

Protocol 12 to the Convention38 proclaims exercising all rights set forth by law, without 
discrimination on any ground such as sex, race, colour, language, religion, political or oth-
er opinion, national or social origin, association with a national minority, property , birth 
or other status. Generally speaking, European countries prohibit discrimination already 
through constitutional provisions and their criminal law provisions are sanctioning not 
only discriminatory behaviour, but also hate speech.

An influential example of specific hate speech regulation we can find in Germany.  Its 
criminalization and amendments are often perceived as a complex answer to the “darkest” 
period of German history, under the Nazi regime. This answer consists in the collective 
recognition of historic circumstances and developments as well as in providing safety 
guidelines for the future. Therefore it is often cited as an example of European model 
regarding the hate speech regulation (new model of democracy).39 German Constitution 
guarantees freedom of speech, but also proclaims human dignity as an inviolable.40 The 
apparent supremacy of human dignity compared to other values can be seen in Art. 21 of 

35  �The first two conditions are relatively easy to verify, while the third is subjected to more detailed examina-
tion. Weber, op.cit. (n 6), pp. 30-32; Kiska, op.cit. (n 10), pp. 122-129; Đurđević, op.cit. (n 8), pp. 160-162.   

36  �In restrictions of speech assessment, American court apply three-part test also: is the speech protected 
by the First Amendment, what kind of place is the one in which the subject practiced speech (“the nature 
of the forum”) which greatly dictates the restriction standards, and is the restriction justifying necessary 
standards (requisite standards). See, Kiska, op.cit. (n 10), p. 139.

37  �M.M. Vajda, `Zakonska podloga za sankcioniranje govora mržnje-devedestih i danas` in Maja Dubljević 
(ed): Procesuiranje ratnih zločina-jamstvo procesa suočavanja s prošlošću u Hrvatskoj`, Zagreb, Documen-
ta, 2014, p. 368.

38  �Official Gazette – International Agreements 14-160/2002 
39  �See, F. Kübler, `How Much Freedom for Racist Speech? Transnational Aspects of a Conflict of Human 

Rights`, Hofstra Law Review, vol. 27, no.2, 1998, pp. 336-338. 
40  �Grundgesetz fur die Bundesrepublik Deutschland, Art. 5, available at https://www.bundestag.de/grundg-

esetz, (last accessed on 15 June 2015). German Bundesverfassungsgericht acknowledged human dignity as 
a central point of all decisions. See, C. Enders, `The Right to have Rights: The concept of human dignity 
in German Basic Law` (2010) 2(1) Revista de Estudos Constitucionais, Hermeneutica e Teoria do Direito 
(RECHTD) 
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German Constitution.  Some authors point out that this is a result of increased sensitivity 
to human dignity in general. With this in mind, German Criminal Code (Strafgesetzbuch) 
contains extensive provisions against hate speech in Art. 84, 85 and 130.41 

Although without written constitution, United Kingdom has a legal tradition that re-
spects and protects individual rights and freedoms. Being signatory of many international 
treaties, UK guarantees their protection. Some authors stipulate that hate speech restric-
tions actually existed for centuries.42 In this context, four acts are of significant impor-
tance. Race Relations Act from 1965, incriminates public speech and publications that 
are threatening, abusive or insulting and directed on promotion of hatred based on race, 
colour and origin.43 Public Order Act from 1986 prohibits actions intended to encourage 
racial hatred. Protection from Harassment Act from 1997 prohibits behaviour (including 
speech) that increases the hatred towards “the other” and Racial and Religious Hatred Act 
from 2006, criminalizes speech that may encourage racial or religious hatred.44 

France has the reputation of being a country with the strictest prohibitions on hate 
speech in Europe.45 Some authors even claim that in relation to the other fundamental 

41  �The criminalization of Holocaust denial is colloquially referred to as Auschwitz Lüge or Auschwitz Lie. It 
was the reason for the changes in limiting freedom of speech that was initially based on insult, libel and 
similar forms of verbal aggression.  Given that former general provisions could not be applied to the pro-
tection of human dignity when it comes to this particular situation, in 1960 a new provision was written. 
German Bundesgerichshof distinguished simple and qualified Auschwitz lie, until 1994, when the provi-
sion was changed again and the entire § 130 (3) was adapted to Holocaust denial criminalization. Kübler, 
op.cit. (n 39), pp. 340-345. Denying the Holocaust or the complaint of victim exaggerating is considered 
to be a simple lie. It becomes qualified if associated additional conclusions or calls into action. Brugger, 
op.cit. (n 23), p.15. Today, the Article is as follows: §130 Volksverhetzung, (3) Mit Freiheitsstrafe bis zu fünf 
Jahren oder mit Geldstrafe wird bestraft, wer eine unter der Herrschaft des Nationalsozialismus begangene 
Handlung der in §6 Abs. 1 des Völkerstrafgesetzbuches bezeichneten Art in einer Weise die geeignet ist, der 
öffentlichen Frieden zu stören, öffentlich oder in einer Versammlung billigt, leugnet oder verharmlost. (4) 
Mit Freiheitsstrafe  bis zu drei Jahren oder mit Geldstrafe wird bestraft, wer öffentlich oder in einer Ver-
sammlung den öffentlichen Frieden in einer Würde der Opfer verletzenden Weise dadurch stört, dass er 
die nationalsozialistische Gewalt- und Willküherrschaft billigt, verherrlicht oder rechtfertigt. See, Detlev 
Sternberg-Lieben in Adolf Schönke and Horst Schröder (eds), Strafgesetzbuch, Kommentar, ( 29. Auflage, 
C. H. Beck, 2014), pp. 1521-1522.

42  Cohen, op.cit. (n 24), p. 241.
43  �See, P.N. Sooben, ´The Origins of the Race Relations Act´, Research Paper in Ethnic Relations No.12, 

Warwick, Centre for Research in Ethnic Relations, University of Warwick,  1990, available at https://web.
warwick.ac.uk/fac/soc/CRER_RC/publications/pdfs/Research%20Papers%20in%20Ethnic%20Relations/
RP%20No.12.pdf,  (accessed 15 May 2015). 

44  �All mentioned Acts are available at http://www.legislation.gov.uk, accessed 15 May 2015. In addition, the 
Crown prosecution service (Crown Prosecution Service-CPS) has issued guidelines for violent extremism 
prosecution. Some authors evaluated them as simple and extensive standards that are easy to fill and make 
it easier to prosecute. Cohen, op.cit. (n 24), p. 242.

45  �It is described it as a country that has ruthless culture of free speech repression,  preventing that certain 
topics become public. See, S. Schulman, `The Great Free Speech Experiment. What good have Holo-
caust-denial bans done?`, The Weekly Standard, vol.20, no.19, 2015, p.1.
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rights, freedom of expression has a “back seat” in the French constitutional hierarchy and 
is known for its freedom of speech inferiority recognition, compared to other rights. Nev-
ertheless, the problem of speech and hatred motivated violence is progressive.46 Within 
the relevant French legislation, we can mention the Pleven anti racism Law from 1972 
and Gayssot Act from 1990. Pleven Law provides protection from racial discrimination 
in public and private sphere by banning speech that provokes discrimination, hatred 
or violence towards persons or groups based on ethnicity, nationality, race or religion. 
Gayssot Act was adopted as a response to growing violence and is described as the most 
controversial regulation of hate speech in Europe. It incriminates questioning of one or 
more crimes described in the Statute of International Military Tribunal (Art.6). Similar 
to German regulation, it prohibits Holocaust denial. This controversial act is criticized 
on behalf of large part of the French professionals and association for human rights and 
media freedom and described as a potentially unconstitutional.47

2.1.	 European Court of Human Rights 

As mentioned, expressions protected with Art. 10 are not only limited to (written or 
spoken) words, but also includes pictures, visual presentations and the actions aimed at 
idea expression or information presentation. It is not only the content, but also the form 
in which they are expressed (means for the production and communication, transmis-
sion or distribution of information and ideas are also “covered”). Freedom of expression 
also includes the negative freedom, i.e., the freedom not to express. Likewise, one of the 
characteristics of Article 10 is that it protects expression that carries the risk of damage 
or actually harms the interests of others. In general, opinions held by the majority or large 
groups are not at risk to come to the intervention of the state. That is why protection 
provided by Article 10 includes information and opinions expressed by small groups or 
even an individual when such an expression shocks the majority. In this regard, the EC-
tHR determined that Article 10 protects not only information or ideas that are favourably 
received or regarded as inoffensive or something that does not cause reactions, but also 
those that offend, shock or disturb. Such are demands of pluralism, tolerance and broad-
mindedness without which there is no democratic society.48,49

46  See, Cohen, op.cit. (n 24), pp. 243-244. 
47  �Also, The “Lellouche” Law from 2003 establishes that racist or anti-Semitic grounds for an offence are 

considered as aggravated circumstances. See, Responding to Racism in France, European network against 
racism, ENAR-France, available at http://cms.horus.be/files/99935/MediaArchive/pdf/france_en.pdf, (ac-
cessed 15 May 2015).

48  �M. Macovei, ̀ Sloboda izražavanja - Vodič za primjenu Člana 10 Evropske Konvencije o ljudskim pravima`, 
Priručnik iz oblasti ljudskih prava br. 2, 2004, pp. 5-14.;  J.A. Frowein, `Freedom of expression under the 
European Convention on Human Rights`, 3 Monitor/Inf , Council of Europe, 1997. 

49  Handyside v. United Kingdom, op.cit. (n 1), Jersild v. Denmark, op.cit. (n 2). 
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The opinions expressed by sharp and exaggerated language are also protected, and the 
scope of protection depends on the context and purpose of criticism. In matters of public 
controversy or public interest, during a political debate, in election campaigns or when 
critics refer to the Government, politicians or state authorities, sharp words and harsh 
criticism can be expected and the ECtHR tolerates them to a greater extent. In the case 
Erbakan v. Turkey50 the ECtHR stated that by using religious expressions in his speech, 
Mr. Erbakan indeed reduced diversity – a factor inherent in any society – to a simple di-
vision between “believers” and “non-believers” and called for a political line to be formed 
on the basis of religious affiliation. The Court also pointed out that combating all forms 
of intolerance was an integral part of human-rights protection and that it was crucially 
important that in their speeches politicians avoid making comments likely to foster such 
intolerance. However, in view of the fundamental nature of freedom of political debate 
in a democratic society, a severe penalty in relation to political speech can be justified 
only for compelling reasons. The ECtHR concluded in that regard that it is particularly 
difficult to hold the applicant responsible for all the comments cited in the indictment. 
Furthermore, it had not been established that the speech had given rise to or had been 
likely to give rise to a “present risk” and an “imminent danger”. Taking into account the 
seriousness of one year imprisonment, it was found that the interference with freedom of 
expression of the applicant was not necessary in a democratic society. Therefore, ECtHR 
accordingly held that there had been a violation of Article 10.51 Likewise, in the Jersild52 
case the significant fact was that an interview containing racist statements was presented 
in a serious news program which was intended to inform the public about serious events 
in the community or abroad. 

Article 10 does not provide protection in cases of direct expressions which promote 
violence or a real possibility for the violence exist. In the case of Le Pen v. France, the 
applicant was the chairman of the French party The National Front, who was in 2005 
sentenced to a fine of 10000 Euros for “incitement to discrimination, hatred and violence 
towards group of people for their origin or belonging to particular ethnic group, nation, 
race or religion.” He was convicted because of the interview he gave to a weekly newspaper 
Le Monde, in which he asserted, among other things, that the day there are no longer 5 
million Muslims in France, as it was then, but 25 million they will be in charge. What he 
actually meant was that the French should be afraid of that moment. After that he was 
sentenced to another fine of the same amount, after having commented on the initial fine 
in the weekly Rivarol in the following words: “When I tell people that when we have 25 
million Muslims in France we French will have to watch our step, they often reply: ‘But 
Mr. Le Pen, that is already the case now!’ – and they are right.” The French Court of Appeal 

50  Erbakan v. Turkey, op.cit. (n 3).  
51  ibid 
52  Jersild v. Denmark, op.cit. (n 2). 
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considered that Le Pen’s freedom of expression was not a justification for incitement to 
discrimination, hatred or violence.  In a decision of 20 April 2010 the ECtHR has declared 
the application of Le Pen manifestly ill-founded and hence inadmissible since Le Pen’s 
comments had certainly presented the Muslim community in a disturbing light, likely 
to give rise to feelings of rejection and hostility. Furthermore, in its comments it can be 
read that for him a rapid growth in the number of Muslims is a latent threat to the dignity 
and security of the French people. The ECtHR found that the interference with Le Pen’s 
enjoyment of his right to freedom of expression was “necessary in a democratic society” 
and that his conviction in France represents allowed limit of freedom of (political) expres-
sion.53  This decision shows there is no excuse for the speech of hatred54 and that politi-
cians must avoid comments that might promote intolerance.55 

The speech that promotes Nazi ideology, denies the holocaust and incites hatred and 
racial discrimination represents a special problem. In the Kühnen case, the applicant was 
the head of an organization which tried to restore a National Socialist party, which was 
banned in Germany. He wrote and distributed publications in which he encouraged the 
fight for independent greater Germany.  Kühnen lodged an appeal against the conviction, 
which was imposed upon him by the German Court, on the basis of Article 10. The ap-
plication was declared inadmissible, relying on Article 17 of the ECHR which prohibits 
the execution of any action aimed at the destruction of any of guaranteed rights and free-
doms. It was determined that the applicant advocated national socialism with the aim of 
compromising the basic order of freedom and democracy, and that his speech is in oppo-
sition to one of the fundamental values mentioned in the ECHR preamble. Basic freedoms 
set forth in the Convention are “best protected ..... by effective political democracy“. In 
addition, it was found that the applicant’s policy clearly contains elements of racial and 
religious discrimination.56 

In connection with the ban of speech that promotes Nazi ideology, we should mention 
the decision of the ECtHR in the case of Schimanek v. Austria. The applicant was convict-
ed in Austria for promoting Nazi ideology and sentenced to eight years imprisonment. 
The applicant, as the leader of neo-Nazi organization, recruited new members and organ-
ized special events where they glorified Nazi Germany (Third Reich), organized army and 
special forces, whilst at the same time denied systematic murders and the use of poison 
gas in the concentration camps that had happened in Nazi Germany. Furthermore, it was 
found that he transmitted a Nazi ideology to the members and organized distribution of 
pamphlets with similar content, organized paramilitary training camps in order to seize 
power in Austria and incorporate it into the great Germany (Grossdeutschland). The ap-

53  Jean-Marie Le Pen v. France App no 18788/09 (ECtHR 20 April 2010).
54  Ibid. 
55  Ibid. 
56  �Kuhnen v Federal Republic of Germany, App. No. 12194/86  (ECtHR 12 May 1988).  
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plicant considered that the conviction constituted interference with his right to freedom 
of expression, which is prescribed by the law. In his complaint he stated that there was a 
violation of Articles 3, 7, 9 and 10 of the Convention. The ECtHR found in this case that 
the right to freedom of expression may not be invoked as a justification for actions aimed 
at denying the rights of others. The applicant was found guilty for holding a leading po-
sition in the Nazi organization, advocating a totalitarian doctrine incompatible with de-
mocracy and human rights. Applying Art. 17, ECHR declared that it does not constitute 
a violation of the right to freedom of expression, thus the application was inadmissible.57

The public debate statements that deny Holocaust are not protected by Art. 10.  In the 
case of Garaudy v. France, Roger Garaudy, a French citizen, wrote and published a book 
titled “The Founding Myths of Modern Israel” In this book he questioned the nature and 
conditions of the Holocaust, using as an example the so called „myth of the six million”. 
It was considered that the content of the book denies the Holocaust. The French courts 
convicted Garaudy for “Holocaust denial”, a criminal offense under French law, for libeling 
against Jews and incitement to racial hatred. After that, he lodged a complaint to the EC-
tHR in which he alleged that his right to freedom of expression under Art. 10 was violated. 
However, the ECtHR concluded that the author’s conviction did not violate his right to 
freedom of expression. In its decision it was stated that “denial of crimes against humanity 
is one of the most serious forms of offending Jews on racial grounds and incitement to 
hatred against them.” Also, denial of the existence of clearly established historical events 
such as the Holocaust, is not a scientific or historical research, but the clear objective is 
rehabilitation of Nazi regime and blaming the victims for falsifying history. Therefore, 
as incompatible with the fundamental values ​​of ECHR it is not protected by the right to 
freedom of expression.58 

Case X v. Germany is one of the earliest cases concerning denial of the Holocaust. The 
applicant exhibited and distributed pamphlets containing statements which described the 
Holocaust as “unacceptable lie“and “Zionist fraud“. These pamphlets were seen on his es-
tate. His neighbor, a Jew, whose grandfather was killed in the German concentration camp 
Auschwitz, lodged a civil complaint against him. The Federal Court emphasized that de-
nial of the Holocaust is not protected by the freedom of expression prescribed in the Ger-
man Constitution. After that, Mr. X applied to ECtHR claiming that Art. 10 was violated, 
together with Art. 6 (the right to fair trial).  Regarding Art. 10, it was found  that “... in 
describing the historical fact of the murder of millions of Jews, the fact that the applicant 
himself recognized as lies and Zionist fraud, not only do these pamphlets give a distorted 
picture of the relevant historical facts, but also  contain an attack to the reputation of all of 
those who were described as liars and swindlers... In addition, having found the complaint 
inadmissible, it was stipulated  that the Holocaust is “well known historical fact“, proved 

57  Schimanek v. Austria App no 32307/96 (ECtHR 01 February 2000).  
58  Garaudy v. France App no 65831/01 (ECtHR 24 June 2003)
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beyond any doubt by numerous evidence of every kind, and therefore the ban was justified 
by the protection of the reputation and rights of others.59 

In Witzsch v. Germany the applicant complained of the violation of Art. 9 and 10, 
when German courts did not take into account that his views were expressed in private 
letters. Among other things in these letters Mr. Witzsch denied the existence of gas cham-
bers and mass killing by calling them “the so called gas chambers” and “historical lies”.60 
German Federal Constitutional Court stated that although the applicant did not deny the 
Holocausts itself, he disparaged the dignity of the dead by denying the Hitler and Nazi 
party responsibility. Accordingly, the ECtHR declared that the views expressed by the 
applicant were contrary to the content and the spirit of the ECHR and that his statements, 
according to Article 17 of the Convention, cannot be protected by Article 10. The fact that 
his views are expressed in a private letter and not expressed publicly is of significant im-
portance. Punishment of the applicant was necessary and proportionate in a democratic 
society in order to prevent disorder and crime for defamatory statements about the Hol-
ocaust, as well as the need to protect the interests of the victims.61 

Prohibition of discrimination is established by Art. 14. “The enjoyment of the rights 
and freedoms set forth in this Convention shall be secured without discrimination on any 
ground such as sex, race, color, language, religion, political or other opinion, national or 
social origin, association with a national minority, property, birth or other status.“ In the 
case of Glimmerveen and Hagenbeek v. Netherlands, the applicants were Glimmerveen, 
the chairman of the political party võiks Nederlandse Unie, supporting the need for “pure 
ethnic society“, while Hagenbeek was the member of the party. They distributed pam-
phlets addressed to “white Dutch people“ in which they insulted immigrant workers on 
racial grounds. The applicants were convicted for the possession and planned distribution 
of these pamphlets.62 They lodged a complaint to ECHR, relying on Art. 10 and Art. 3 of 
the Protocol (right to free elections). The complaint was declared inadmissible, explaining 
that “the applicants attempted to exploit the European Convention on Human Rights in 
order to engage in activities which are contrary to the Convention“, i.e. “in order to spread 
ideas of racial discrimination.“63 

The ECtHR did not find any violation of Art. 10 in convicting the applicant, the chair-
man of the Front National party, for public incitement to discrimination or hatred, upon 
receiving complaints about the flyers that his party had been distributing during the elec-
toral campaign. Namely, he was convicted in Belgium for distributing election flyers with 

59  X v. Federal Republic of Germany App no 92351/81, (ECtHR 16 July 1982) para 29. 
60  Alaburić, op.cit. (n 12), p. 14.
61  Witzsch v. Germany  App no 00041448/98, ( ECtHR 13 December 2005)
62  Alaburić, op.cit. (n 12), p. 14.
63  �Glimmerveen and Hagenbeek v. Netherlands App no 8348/78 and  8406118 (ECtHR 11 October 1979) 
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the slogans “stand up against islamification of Belgium“, “Stop to fake integration politics“, 
“Send back home non-Europeans seeking jobs“, and the flyer “Mind your own business!“ 
was in particular the subject of numerous criminal complaints submitted by citizens to 
the police.64 

In addition to racial discrimination, ECHR also prohibits any form of discrimination 
based on sexual orientation. In case of Vejdeland v. Sweden, the applicant, with three 
other people, went to a higher secondary school and distributed about hundred leaflets, 
leaving them in student’s lockers. The incident ended when the principle of the school in-
tervened and forced them to leave the premises. The author of the leaflets was an organi-
zation called National Youth, and the leaflets alleged that homosexuality is “deviant sexual 
proclivity“, which had “morally destructive effect on the very substance of the society“, 
and which is responsible for the existence of HIV and AIDS. For these reasons the appli-
cants were charged for agitation against national or ethnical group. The ECtHR concluded 
that the conviction of the applicant did not breech their right to freedom of expression. 
Furthermore, the Court considered that the allegations in the leaflets were serious and full 
of prejudices, hence they emphasized that discrimination based on sexual orientation is 
as offensive as discrimination based on race, origin or skin color.65 Although these allega-
tions did not represent direct call for hatred or other criminal offenses, the verdict could 
reasonably be considered “necessary“in a democratic society with an aim to protect repu-
tation and rights of others.66 Namely, attacks on persons or specific groups of population, 
exercised through insults, defamation and disparagement can be enough of a reason for 
the government to decide to combat racist speech when faced with irresponsible exercise 
of rights to freedom of expression.67 

Article 10 also applies to all relations between employers and employees, i.e. other 
individual rights are protected as well. This is evident in the case of Fuentes Bobo v. Spain.  
ECtHR concluded that the Art. 10 of the Convention was breeched when a producer of 
broadcasting TV company was dismissed after making insulting remarks in two inter-
views about the manager of a Spanish TV company. The Court reminded that Article 10 is 
applicable to all relations between employers and employees even to those which fall un-
der the domain of private law, and that the state, in certain cases, has  positive obligations 
to protect the right of freedom of expression. In addition, the ECtHR pointed out the fol-
lowing: “...Article 10 of the Convention does not guarantee freedom of expression without 
restrictions, even when it comes to newspaper reports on serious issues of general inter-
est.“ In this case, the use of expression such as “leeches“ on account of certain executives 
could have, with no doubt, harm his reputation and it therefore justified the punishment. 

64  Feret v. Belgium  App no 15615/07 (ECtHR 16 July 2009) 
65  �See, Smith and Grady v. United Kingdom App no 33985/96 and 33986/96 (ECtHR, 25 July 2000), para 97. 
66  Vejdeland v. Sweeden App no 1813/07 (ECtHR 9 February 2012).   
67  See also, Féret v. Belgium,  op.cit. (n 64). 
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However, the impugned statements were an integral part of public and acrimonious de-
bates on alleged irregularities in the management of the state TV. These statements were 
previously made by “radio speakers“and the applicant only confirmed them (...) during 
quick and spontaneous exchange of words“. In addition, the managers did not initiate any 
proceedings for defamation and insults. According to the Court the applicant’s dismissal 
with no rights to compensation represented “very sever character of disciplinary sanction, 
although less severe and more appropriate disciplinary sanctions could have been taken 
into consideration.68 

III.	 HATE SPEECH REGULATION IN REPUBLIC OF CROATIA

Hate speech does not only include the abuse of freedom of expression, but also viola-
tion of equality69 as one of the highest constitutional values. It is the right of every person 
not to be discriminated and their dignity and equality should be respected. Freedom of 
expression is protected in the Republic of Croatia at the constitutional level. In this con-
text, the following Constitution provisions are relevant:70 The freedom of thoughts and 
their expression (Art. 38) which may be restricted by law with purpose to protect free-
doms and rights of others, public order, public moral and health (Art. 16). Restrictions are 
subjected to the proportionality principle and must not lead to discrimination on certain 
grounds (the scope of restrictions should be adequate to the endangerment nature and 
may not result in citizen’s inequality based on race, color, sex, language, religion, national 
or social origin, Art.17). Furthermore, respect and legal protection of personal and family 
life, dignity, reputation and honor is guaranteed (Art. 35). Invitation or incitement to war 
or use of violence, national, racial or religious hatred or any form of intolerance is for-
bidden and punishable (Art. 39). In this regard, hate speech is not protected freedom of 
expression. It is interesting to mention that (freedom of expression) restrictions regulated 
in Art. 16 are shorter than legitimate aims for a restriction in the ECHR in Art. 10 (2): 
Constitution provides four and ECHR a total of eight of them. Certain forms of manifest-
ed hate speech owe their frequency to historical circumstances in specific multi-ethnic 
area. There is no official definition of hate speech in Croatia, but it does not mean it is 
not punishable. Sanctions are provided in criminal law since severe forms of hate speech 

68  Fuentes Bobo v. Spain App no 39293/98 (ECtHR 29 February 2000)  
69  �The defendant, with his statements indulged in hate speech and justification of physical confrontation 

and attacks on the homosexual group. He directly incited to violence and hatred towards LGBT people. 
This represents discrimination prohibited by Anti-discrimination Act , Art. 4 (1) and Art. 1 (1), (2), based 
on sexual orientation. See, Vrhovni sud Republike Hrvatske, eng. Supreme Court of Republic of Croatia, 
decision VSRH Gž 38/2011-2, 7 March 2012. 

70  �Ustav Republike Hrvatske, eng. Constitution of Republic of Croatia, (Official Gazette 56/90, 135/97, 113/00, 
28/01, 76/10, 5/14).
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are regulated as criminal offense in Criminal Code. In the context of criminal law regula-
tion, it should be emphasized that freedom of expression is protected but limited. These 
limitations represent important legal interests that deserve criminal law protection as 
well: honor and reputation of individuals71, prohibition of discrimination, confidentiality 
obligation…etc. Also, different forms of speech that are not considered hate speech can 
be characterized as unacceptable and discriminatory speech. Insofar, provisions of other 
acts are being violated. This enables misdemeanor law sanctioning or civil actions. There 
are Misdemeanors against Public Order and Peace Act72, Anti-discrimination Act73 Media 
Act74, Electronic Media Act75, Croatian Radio and Television Act76, Gender Equality Act77 
and the Civil Partnership of the same sex Act78 when regulating freedom of information 
and discrimination prohibition.79 Further on we will concentrate only on criminal law 
provisions. 

The Criminal Code/7780 contained a criminal offense called Incitement to national, 
racial and religious hatred, division or intolerance. It was placed among the chapter of 
Criminal Offenses against Republic of Croatia, regulated in Art. 236k:

71  �The protection of honor and reputation is considered a significant limitation to freedom of expression 
(some Croatian authors find it to be the most significant one, see Đurđević, op.cit. (n 8), p. 173).  More 
on this group of criminal offenses see L.Cvitanović, `Kaznena djela protiv časti i ugleda` in  Davor Deren-
činović (ed) Posebni dio kaznenog prava, Zagreb, Sveučilište u Zagrebu, 2013, pp.133-156; I. Bojanić,`Die 
Rolle der Ehre im Strafrecht in Kroatien` in Silvia Tellenbach, (ed): Die Rolle der Ehre im Strafrecht, Berlin, 
Duncker&Humblot, 2007, pp. 405-457;  T. Lenckner and J. Eisele, Vierzehnter Abschnitt. Beleidigung in  
Schönke, Schröder, op.cit. (n 41), pp. 1741-1768.

72  �Zakon o prekršajima protiv javnog reda i mira, (Official Gazette 41/1977,  47/89,  55/89,   83/89, 
47/90, 55/91, 29/94). 

73  �Zakon o suzbijanju diskriminacije, (Official Gazette 85/2008, 112/2012), Art. 25 (1). Whoever, with intent 
to intimidate another person or to create a hostile, degrading or offensive environment on the basis of 
race, ethnicity, skin colour, sex, language, religion, political or other opinion, national or social origin, 
property, trade union membership, social status, marital or family status, age, health, disability, genetic 
heritage, gender identity or expression, and sexual orientation violates the dignity, shall be imposed a fine 
of 5,000.00 to 30,000.00 HRK. 

74  Zakon o medijima, (Official Gazette Nos. 59/04, 84/11, 81/13). 
75  �Zakon o elektroničkim medijima, (Official Gazette Nos. 153/09, 84/11, 94/13, 136/13). 
76  �Zakon o hrvatskoj radioteleviziji, (Official Gazette Nos. 137/20, 76/20).
77  �Zakon o ravnopravnosti spolova, (Official Gazette Nos. 82/08, 125/11, 20/12, 138/12). 
78  Zakon o životnom partnerstvu osoba istog spola, (Official Gazette Nos. 92/14).
79  �A detail overview of provisions regarding freedom of speech as a part of anti-discrimination legislation 

see, Đurđević, op.cit. (n 8), pp. 163-172. 
80  �Kazneni zakon, (Official Gazette Nos. 25/77,  50/78,  25/84,  52/87,  43/89,   8/1990, 54/90, 

9/91, 67/91,  71/91, 25/92, 33/92, 39/92, 77/92, 91/92, 37/94, 28/96, 30/96,  110/97).
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(1)  �Whoever incites or stirs national, racial or religious hatred, discord or animosity 
among nations and minorities living in the Republic of Croatia shall be pun-
ished with imprisonment from six months to five years. 

(2)  �If the offense referred to in paragraph 1 of this Article was committed by coer-
cion, maltreatment, compromising security,  national, ethnic or religious sym-
bols mockery, property damaging, monuments, memorials or graves desecration, 
the perpetrator shall be punished with imprisonment up to eight years.

(3)  �If the offense referred to in paragraphs 1 and 2 of this Article is committed by 
abusing position or authority, or if result is a riot, violence or other grave con-
sequences to life of peoples and minorities living in the Republic of Croatia, the 
perpetrator shall be punished for the offense referred to in paragraph 1 of this 
Article by imprisonment up to eight years, and for the offense from paragraph 2 
by imprisonment up to ten years.

Regardless of this criminalization, absence of judicial decision was the reality.81 This 
situation should not be interpreted with the lack of social behaviour described with 
incrimination.82 

It would be more appropriate to point out the lack of victim’s awareness and education 
on their rights and protection, but also the lack of competent authorities’ awareness in 
this matter.

In the Criminal Code/97 83 hate speech was incriminated within the chapter of Crim-
inal offenses against the international law values- Racial and other discrimination, in Art. 
174 : 

(1)  �Whoever, on the basis of race, gender, colour, nationality or ethnic origin, violates 
basic human rights and freedoms recognized by the international community, 
shall be punished by imprisonment for six months to five years. 

(2)  �The punishment referred to in paragraph 1 of this Article shall be imposed on 
whoever persecutes organizations or individuals for promoting equality between 
people.

81  �M. Vajda, op. cit. (n 37), pp. 360-361 and V. Alaburić, `Ograničavanje «govora mržnje» u demokratskome 
društvu-teorijski, zakonodavni i praktični aspekti` Hrvatska pravna revija, vol.2, no.2, 2003, p. 85.

82  �Thus, in certain periodic reports on human rights numerous examples were stipulated where hate speech 
was used by public authorities, public figures as well as citizens. See, Izvještaj Centra za ljudska prava, 
Rasna netrpeljivost i «govor mržnje»-međunarodni i hrvatski standardi i praksa, http://www.ombudsman.
hr/dodaci/036_izvjestajgovormrznje.pdf, (accessed 30 April 2015). A warning on hate speech was made by  
G. Vilović, Govor mržnje u hrvatskim medijima, Odsustvo novinarskog senzibiliteta za osjetljiva pitanja, 
available at http://www.mediaonline.ba/ba/pdf.asp?ID=407&n=ODSUSTVO%20NOVINARSKOG%20
SENZIBILITETA%20ZA%20OSJETLJIVA%20PITANJA, (accessed 30 April 2015)

83  �Kazneni zakon, (Official Gazette 110/97, 27/98, 50/00, 129/00, 51/01, 111/03, 190/03, 105/04, 84/05, 
71/06, 110/07, 152/08, 57/11, 77/11, 125/11, 143/12). 
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(3)  �Whoever publicly states or propagates ideas of one race superiority over another, 
spreads racial hatred or incites racial discrimination, shall be punished by im-
prisonment for three months to three years.

The emphasis was on race, but without providing protection to religion, gender... 
Criminalization of inciting national and religious hatred was abandoned.84 On the other 
hand, racial discrimination in international law had its broad meaning.85

Amendments to the Criminal Code/ 97 were made in 200086:

(1)  �Whoever violates basic human rights and freedoms recognized by the inter-
national community, on the basis of race, religion, language, political or other 
opinion, property, birth, education, social status or other characteristics, gender, 
skin colour, nationality or ethnic origin, shall be punished by imprisonment of 
six months to five years.

(2)  �The punishment referred to in paragraph 1 of this Article shall be imposed on 
perpetrator who persecutes organizations or individuals promoting equality be-
tween people.

(3)  �Whoever, with the purpose of spreading racial, religious, gender, national, ethnic 
hatred or hatred based on skin colour, or with the purpose of underestimation, 
publicly states or disseminates ideas of superiority or inferiority of one race, eth-
nic or religious community , gender, nation or ideas of superiority or inferiority 
based on skin colour, shall be punished by imprisonment of three months to three 
years.

These amendments brought change by limiting incrimination actions on public state-
ment and dissemination of superiority/ inferiority ideas. In addition, conducts in order 
to spread hatred or underestimation were inserted, which significantly narrowed the 
possibility of criminal proceedings.87  The fundamental lack of legal description was the 
absence of incrimination of incitement to violence and ethnic, religious hatred or other 
forms of intolerance per se.88

84  �See M. Vajda, op.cit. (37), pp. 360-361; Đurđević, op.cit. (n 8), p.178.
85  �International Convention on Elimination of All forms of Racial Discrimination, available at http://www.

ohchr.org/EN/ProfessionalInterest/Pages/CERD.aspx, (accessed on 05 May 2015)
86  Kazneni zakon, (Official Gazette no. 129/00). 
87  �A numerous examples of hate speech in Croatian political and public life, see, T. Erceg, `Sloboda govora 

najveći izazov sankcioniranju govora mržnje`, Regionalni glasnik za promociju kulture manjinskih prava i 
međuetničke tolerancije, vol. 2, 2004, pp. 17-18.

88  �In this context Đurđević stipulated that incitement to violence against a certain group of people or catego-
ry or public disclosure of hate speech on national, religious or sexual orientation, but without presenting 
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Amendments to the Criminal Code / 97 from 200489

(1)  �Whoever, on the basis of race, religion, language, political or other opinion, prop-
erty, birth, education, social status or other characteristics, gender, skin colour, 
nationality or ethnic origin, violates basic human rights and freedoms recog-
nized by the international community, shall be punished by imprisonment for 
six months to five years.

(2)  �The punishment referred to in paragraph 1 of this Article shall be imposed on 
whoever persecutes organizations or individuals for promoting equality between 
people.

(3)  �Whoever, with the purpose of spreading racial, religious, gender, national, ethnic 
hatred or hatred based on skin colour or sexual orientation or other character-
istics or with the purpose of putting down, publicly states or disseminates ideas 
on the superiority or inferiority of one race, ethnic or religious community, gen-
der, nation or ideas on superiority or inferiority based on skin colour, or sexual 
orientation, or other characteristics shall be punished by imprisonment for three 
months to three years.

(4)  �Whoever, in the purpose of paragraph 3 of this Article, by means of a computer 
system  distributes or otherwise makes available to public materials which deny, 
significantly reduce, approve or justify the crime of genocide or crime against 
humanity, shall be punished by a fine or penalty imprisonment for three months 
to three years.

This amendment brought introduction of sexual orientation and other characteristics 
as a basis of discrimination, followed by distribution on Internet or making available to 
the public in other way of materials which deny, significantly reduce or justify the crime of 
genocide or crimes against humanity, with the intention of spreading hatred.

The last amendment90 only changed sentencing range from the last paragraph to im-
prisonment for six months up to three years. Presented legal descriptions show that in-
crimination scope constantly grew, but regardless of that, there was almost no prosecu-

the idea of superiority or inferiority, was not punishable through former provision. So, for example, the 
one who incited to violence against the Roma, asylum seekers and homosexuals without presenting idea 
on their subordination, did not meet the elements of the offense. Đurđević, op.cit. (n 8), p. 179.

89  �Kazneni zakon, (Official Gazette no. 105/04). 
90  �Kazneni zakon, (Official Gazette 71/2006).
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tion of this offense. In this context, authors again stipulated the inadequate criminaliza-
tion of hate speech.91

New Croatian Criminal Code/1192 provided, inter alia, news in the field of limiting 
freedom of expression. Incrimination of public incitement to hatred was followed with 
European standardization trends and compliance with Council Framework Decision on 
combating certain forms and expressions of racism and xenophobia by means of criminal 
law of November 28, 200893.

Pursuant to Art. 89 (21) of CC, hate crime is criminal offense committed because of 
race affiliation, skin colour, religion, national or ethnic origin, disability, gender, sexual 
orientation or gender identity of another person and such action is taken as an aggravat-
ing circumstance unless harder punishment is expressly provided.94

New offense is called Public incitement to violence and hatred, and placed among 
crimes against public order and peace in Art. 325:

(1)  �Whoever, through press, radio, television, computer system or network, on public 
meeting or otherwise publicly incites or makes available pamphlets, pictures or 
other material that would incite to violence or hatred directed against a group 
or group member for their racial, religious, national or ethnic affiliation, origin, 
skin colour, sex, sexual orientation, gender identity, disability or any other char-
acteristic, shall be punished by imprisonment of up to three years.

(2)  �The punishment referred to in paragraph 1 of this Article shall be imposed to 
anyone who publicly approves, denies or significantly reduces genocide, crime of 
aggression, crime against humanity or war crime directed to a group or a group 
member based on their racial, religion, national or ethnic affiliation, origin or 
skin colour, in a manner appropriate to encourage violence or hatred against 
such a group or a group member.

91  �For example, Munivrana Vajda pointed out that prosecution obviously depends on two factors: the aware-
ness of competent authorities and the prevailing “social climate” as well as the fact that hate speech, even 
after all of these changes, was not adequately incriminated. Munivrana Vajda, op.cit. (n 37), 364.

92  Kazneni zakon, (Official Gazette, 125/11, 144/12, 56/15, 61/15). 
93  �Official Journal of the European Union, L 328/55 from 06 12 2008., available at http://eur-lex.europa.eu/

legal-content/EN/ALL/?uri=CELEX:32008F0913 
94  �It is stated that definition of hate crimes is in line with the requirements of the Framework Decision no. 

2008/913 /JHA of 28.11. 2008 on combating certain forms and expressions of racism and xenophobia 
criminal means. In some offences qualifying circumstance is provided and in others that should be taken 
as an aggravating circumstance. The reason for the severe punishment is discriminatory motive, which 
manifests in violence against members of the group. This Framework Decision provides certain possi-
bilities for narrowing the responsibility of hate speech that are not used in CC. More, Turković, et al., 
Komentar Kaznenog zakona, Zagreb, Narodne novine, 2013, p. 400.
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(3)  �The attempt of the criminal offenses referred to in paragraphs 1 and 2 of this 
Article shall be punished.

Shortly after its adoption, criminal offense was changed. Two new paragraphs were 
added regarding group or association in committing this offense.95

(1)  �Whoever, through press, radio, television, computer system or network, on public 
meeting or otherwise publicly incites or makes available pamphlets, pictures or 
other material that would incite to violence or hatred directed against a group 
or group member for their racial, religious, national or ethnic affiliation, origin, 
skin colour, sex, sexual orientation, gender identity, disability or any other char-
acteristic, shall be punished by imprisonment of up to three years.

(2)  �Whoever organizes or leads a group of three or more persons to commit the 
offenses referred to in paragraph 1 of this Article, shall be punished by imprison-
ment for six months to five years.

(3)  �A person who participates in the association referred to in paragraph 2 of this 
Article shall be punished by imprisonment of up to one year.

(4)  �The punishment referred to in paragraph 1 of this Article shall be imposed to 
anyone who publicly approves, denies or significantly reduces genocide, crime of 
aggression, crime against humanity or war crime directed to a group or a group 
member based on their racial, religion, national or ethnic affiliation, origin or 
skin colour, in a manner appropriate to encourage violence or hatred against 
such a group or a group member.

(5)  �The attempt of the criminal offense under paragraphs 1 and 4 of this Article shall 
be punished.

Data from Central Bureau of Statistics96 concerning reports and convictions for hate 
speech (criminal offenses: Racial and other discrimination and Public incitement to vio-
lence or hatred) are presenting an interesting fact. The percentage of reports and convic-
tions in relation to the overall yearly crime is almost negligible. For example, in 2010, there 
were 25 reports and only 3 convictions, in 2011, 27 reports and 6 convictions, in 2012, 15 
reports and 3 convictions, in 2013, 14 reports and 2 convictions. 

95  �This was due to recommendations of ECRI (European Commission against Racism and Intolerance) to 
anticipate sanctioning for organiser or leader of a group inciting to violence and hatred. Ibid.

96  �Yearly Publication `Punoljetni počinitelji kaznenih djela-prijave, optužbe i osude, statistička izvješća` for  
2010, 2011, 2012, 2013, by Državni zavod za statistiku. 



318 NEW DEVELOPMENTS IN THE EU AND NATIONAL LABOUR LAW

Also, a restrictive incrimination interpretation is advocated, in order of “clearer” de-
marcation from misdemeanours under the Anti-discrimination Act and misdemeanours 
against public order and peace.97 

According to the Ombudsman Report for 201298, unacceptable, discriminatory ex-
pression and hate speech were present in the Croatian public during 2012, especially on 
the Internet, football games, and in public speeches, particularly those coming from pol-
iticians.99 It was most often related to national minorities or minority ethnic groups. In 
comparison with 2011, the amount of such public expression related to the Pride Parade 
was decreased, specific speech referring to people and groups defined on the basis of their 
religious affiliation or lack thereof was increased. In 2013, discriminatory expressions and 
hate speech were mostly focused on national minorities, in particular the Serbian and 
Roma, which was connected with putting the Cyrillic inscription and the perpetuation of 
stereotypes about Roma as thieves.100

IV.	 CONCLUDING REMARKS 

Hatred is the greatest chameleon in human emotions.

 I. Mandić

Having in mind all previously mentioned, it is needed to make some concluding re-
marks regarding hate speech. Hate speech content includes various statements. A case 
in which a certain speech meets the necessary “hate qualifications” is not always easy 
to assess. New Croatian criminal offense called Public incitement to violence and ha-
tred is harmonized with mentioned Council Framework Decision 2008/913/JHA and last 
recommendations made by European Commission against Racism and Intolerance.101 It 
remains to be seen if new criminal law provisions will lead to different situation regarding 

97  �For example, the opinion that new incrimination will not lead to a significant increase in hate speech per-
secution, since criminal law is ultima ratio societatis. Attention should be focused to misdemeanours. M. 
Vajda, op.cit. (n 37), 368.  Also see, M.M. Vajda, ̀ Novi Kazneni zakon u svjetlu pristupanja Europskoj uniji: 
inkriminiranje govora mržnje i nekih drugih oblika rasizma i ksenofobije`, Godišnjak Akademije pravnih 
znanosti Hrvatske, vol.4 (1), 2013, pp.  131-144. 

98  �See, Ombudsman Report, Sažetak izvješća o pojavama diskriminacije za 2012, http://www.ombuds-
man.hr/index.php/hr/izvjesca/izvjesca/finish/21-2012/3-sazetak-izvjesca-o-pojavama-diskriminaci-
je-za-2012-godinu, (accessed 16 May 2015)

99  �Certain examples are presented in I. Dojčinović et.al., `An introductory report on legal matters regarding 
online hate speech in Croatia and Europe`, Pravnik, vol.47 (1), 2014., p. 147. 

100  �Izvješće pučke pravobraniteljice, eng. Ombudsman Report, http://www.ombudsman.hr/index.php/hr/
izvjesca/2014/finish/41-2014/562-izvjesce-pucke-pravobranaiteljice-za-2014-godinu, 2014, (accessed 16 
May 2015)

101  �Available at http://hudoc.fcnm.coe.int/ecri/query.asp?action=query#results, (accessed 19 May 2015)
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hate speech prosecuting. In this regard, restrictive interpretation of incrimination was 
proposed, for a clearer demarcation from misdemeanours since hate speech is mostly be-
ing sanctioned through these misdemeanours proceedings.  Due to adequate descriptions 
as well as the possibility of faster completion of misdemeanor proceedings in relation 
to the criminal, this is legal treatment appears to be particularly suitable.  If conducted 
properly, it would also disable the breach of non bis in idem principle. Also, a private an-
ti-discrimination lawsuit is always a possibility.

It is reasonable to point out the lack of awareness of hate speech victims on the rights 
they are entitled to as well as possible protection envisaged within the legal system.  It 
seems that when it comes to limiting freedom of expression, the forefront offenses 
are ones against honour and reputation: insult, libel and embarrassment/defamation. 
Unlike Public incitement to violence and hatred prosecuted ex officio, these offenses are 
prosecuted through private lawsuit. So, one part of what is actually hate speech certainly 
“goes through” these offenses. But, due to this criminal proceedings initiation, greater 
financial resources are needed, which contributes to weaker victim initiative. The collision 
with other criminal offenses is not excluded: criminal offenses against human rights 
and fundamental freedoms (Chapter XI of Criminal Code) or Criminal offenses against 
Republic of Croatia (Chapter XXXII of Criminal Code).102

Complaints directed to broad hate speech prohibitions (made mostly by American 
scholars) can be reduced to the following three: the lack of a standard definition of hate 
speech, selective criminal proceedings and symbolic prohibition function. Regarding the 
first complaint, the same can be said for notions like corruption and terrorism. Standard 
consensus is not easy to achieve, but the current situation has its advantages. Specific 
definition would assume restriction on certain forms of hate speech. This “disadvantage” 
can only be a challenge to existing provisions improvement. Regarding the selective 
criminal proceedings complaint, we can say that political influence is often used in this 

102  �This is the example of the latter. It is a ECtHR decision in case of Rujak v. Croatia. App no 57942/10, 
(ECtHR 2 October 2012).  Applicant is a Croatian citizen of Serbian ethnic origin, V. Rujak. In 2004, 
he participated in a fight with two other recruits. He stated a series of curses, insults and outbursts of 
hatred against members of the Christian religion and Croatian ethnic origin. When asked by superior 
if he intended to insult someone’s religion or ethnic origin, he replied affirmative, continuing with his 
statements. Other soldiers soldiers witnessed this. Rujak was charged with a criminal offense: Reputation 
violation of the Republic of Croatia. (former Art. 151 of the CC), acknowledged culpability, expressed 
regret and sentenced to 6 months. Prison. County Court in the reasons pointed out that the defendant 
“... publicly ridiculed the contempt and severe disdain the Croatian people and the Republic of Croatia ... 
more humiliation, spite ... which objects are insulting lost dignity.” The Supreme Court, acting on an ap-
peal of the convicted confirmed the verdict and reversed the sentence, a suspended sentence: six months. 
Sentence replaced with a probation period of two years. Beyond that filed a constitutional complaint by 
the Constitutional Court declared it inadmissible, and subsequently a complaint to the European Court 
of Human Rights, complaining that he had violated the freedom of expression. The court rejected the 
applicant’s complaint (as incompatible ratione materiae with the provisions of the Convention), pointing 
out that indecent and obscene speech has no significant role in the expression of ideas, and that is evident 
from the context that the only intention was to insult what is not included in Art. 10 ECHR.
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context.  But this would require a separate analysis since there are opinions where “left” 
political affiliation is stipulated.  However, criminal proceedings initiation does not have to 
have political context, depending on legal system possibilities for hate speech sanctioning. 
As presented, Croatian system includes misdemeanour sanctioning which is primarily 
used option. 

The last is “symbolic function of prohibition” complaint. European academic authors 
unquestionably support hate speech sanctioning. This approach should be confirmed. 
Hate speech is based on discrimination whose suppression and sanctioning is a part of the 
constitutional provisions of most European countries as well as international treaties. This 
speech causes a significant amount of discomfort and fear to targeted group members. 
When repeated, it can lead to an escalation. Public stigmatization of certain society 
members based on their individual characteristics or features may cause the so-called 
“Silencing  effect”  or their marginalization and disintegration which leads to the society 
that cannot respect the fundamental values ​​of modern civilization: multiculturalism, 
mutual respect, pluralism and tolerance.
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Abstract:

Family law is a particular branch of law, under considerable influence of tradition, culture, cus-
toms and religion. As a consequence, it has long been excluded from the processes of European 
integration. However, during the last decades the shift in legal paradigm occurred - from com-
plete neglect to the mainstreaming the issues of family law and human rights into the European 
Union policies. The Union clearly shows great interest in the family law and the expectation that 
it shall continue to do so even more vigorously leads us to the doubts, as considered in this paper. 

The three main issues include: the significance and the value of the Charter of fundamental 
rights of the European Union from the family law aspect; the relationship between multilevel 
protection systems and finally, the direction and scope of future development. Namely, it seems 
at this point that the development of EU interest in the issues of family law has reached a turning 
point. The most realistic scenarios for the future in the view of the author are refocusing on eco-
nomic issues; further and concrete committing to human rights issues and finally, maintaining 
the status quo, which is found to be the most likely scenario. 

 Keywords:  �Family law, human rights, European Union, Charter of fundamental rights of the 
European Union, Council of Europe, harmonisation and unification, multilevel 
protection systems
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I.	In troductory notes

Family law is a very particular branch of law, considerably influenced by tradition, 
culture, customs and religion. As such, it has long been excluded from the processes of 
European integration. However, it is now time to confirm that such „isolation“ is neither 
possible, nor meaningful. Moreover, as Perišin correctly states, an activity within the EU 
which would be completely outside the scope of the European law is almost incompre-
hensible.1 It is also beyond any doubt that the subject matter of regulation of the European 
law today includes the issues which were long considered to be the „centre of national 
sovereignty“, such as the national and international human rights guarantees.2

This trend has been evident in the development of the EU interest in the family law 
issues. Namely, during the last decades the shift in legal paradigm occurred - from com-
plete neglect to the mainstreaming the issues of family law and human rights into the EU 
policies. The fact that the EU clearly shows great interest in the family law and the expec-
tation that it shall continue to do so even more vigorously, leads us to the main doubts, as 
considered in this paper. 

Firstly, which is the significance and the value of the Charter of fundamental rights 
of the European Union; is it just the first step to a much more elaborated system of pro-
tection of human rights? Secondly, which is the relationship between multilevel protec-
tion systems; and could it be envisaged that the EU shall take over the precedence of the 
Council of Europe being the most important organisation in Europe for the protection 
of human rights? And thirdly, which could be the direction and scope of future develop-
ment? The aim of the paper is to present some views on the mentioned relevant issues of 
the protection of human rights from the family law perspective, and hopefully to serve as 
incentive for future considerations. 

II.	� Development of EU interest in the issues  
of family law

The rise of interest of the European Union (earlier the European (Economic) Commu-
nity) in the family law, and particularly as regards substantive family law, could be divided 
into three phases.3 The first, from the establishment of the Communities and the Treaty of 

1  �T. Perišin, ʻIma li Europska unija ovlast regulirati privatno (posebice ugovorno) pravo? (Does the European 
Union have the competence to regulate private (especially contract) Law?)ʼ, Zbornik Pravnog fakulteta u 
Zagrebu, 62, 5-6, 2012, p. 1799.

2  �Perišin, pp. 1799-1800.
3  �On the development from the standpoint of international private law, see: M. Župan and V. Puljko, ̒ Shaping 

European international family lawʼ, Slovenian law review, 23, 7, 2010, pp. 30-39.
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Rome4 in 1957 until the entry into force of the Treaty of Amsterdam5 in 1999. The second, 
from 1999 until the last revision of the founding treaties, that is the entry into force of 
the Treaty of Lisbon6 in 2009. And the third phase is the present time, marked by lots of 
initiatives of the European institutions.

From the establishment, the European community was dedicated to the economic is-
sues and as Defeis puts it “little attention was paid to the protection of human rights ... 
(which) were being addressed in other forums”7, such as the United nations. To be more 
precise, the Treaty establishing the European Economic Community did not even men-
tion fundamental rights at all.8 Some commentators find it to be a “stunning omission”, 
but even they consider that it can be explained by the “drafter’s vision of the nature of the 
institution being created; that is, one of limited competence, primarily concerned with 
economic matters, that would not unduly encroach on the rights of the Member States”.9

However, the Court of justice of the European Communities (as it then was, further: 
ECJ) took another path, passing numerous judgements in which it established the princi-
ple of supremacy of Community law over the domestic law of the Member states. Hence, 
it established “a new legal order for member states”. For example, in the case Van Gend en 
Loos v Netherlands in 196310 the ECJ draw a conclusion that “the Community constitutes 
a new legal order of international law for the benefit of which the states have limited their 
sovereign rights, albeit within limited fields (emphasis I.M.)11, and the subjects of which 
comprise not only Member States but also their nationals. Independently of the legisla-

4  �Treaty establishing the European Economic Community (1957), not published in the Official Journal. It 
is available at: http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=URISERV:xy0023, (accessed1st Sep-
tember 2015).

5  �Treaty of Amsterdam amending the Treaty on European Union, the Treaties establishing the European 
Communities and related acts, Official Journal C 340, 10.11.1997, pp. 1-144.

6  �Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European Com-
munity, signed at Lisbon, 13 December 2007, Official Journal C 306, 17.12.2007, p. 1–271. See also: Con-
solidated version of the Treaty on European Union, Official Journal C 326, 26.10.2012, p. 13–390 and 
Consolidated version of the Treaty on the Functioning of the European Union, Official Journal C 326, 
26.10.2012, pp. 47–390.

7  �E. F. Defeis, ʻHuman Rights and the European Court of Justice: An Appraisalʼ, Fordham International Law 
Journal, 31, 5, 2007, p. 1105.

8  �It should be said that the phrase fundamental rights is not synonymous to human rights, since e.g. the 
companies may claim them too. Cf. Douglas-Scott, S.: The European Union and human rights after the 
Treaty of Lisbon, Human rights law review, 11, 4, 2011, p. 651., note 26. In this text the phrases are used 
interchangeably.

9  Defeis, Fordham International Law Journal, p. 1106.
10  �Case C-26/62, Van Gend and Loos [1963] ECR English special edition p. 12.
11  �It should be noticed that even now, half a century later, it still remains an open questions which are those 

limited fields. The same: Perišin, p. 1806.
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tion of Member States, Community law therefore not only imposes obligations on indi-
viduals but is also intended to confer upon them rights which become part of their legal 
heritage. These rights arise not only where they are expressly granted by the Treaty, but 
also by reason of obligations which the Treaty imposes in a clearly defined way upon indi-
viduals as well as upon the Member States and upon the institutions of the Community.”12

A year later, in case Costa v. ENEL13 it stated that “… the EEC Treaty has created its 
own legal system which … became an integral part of the legal systems of the Member 
States and which their courts are bound to apply.”14 It continued that “[t]he executive force 
of Community law cannot vary from one State to another in deference to subsequent do-
mestic laws, without jeopardising the attainment of the objectives of the Treaty.”15 

In 1969, in case Stauder v. Ulm,16 the ECJ found that fundamental rights form part of 
the Community law, in that way “reaffirmed its role as a guardian of human rights within 
the framework of Community law”.17 This idea was further elaborated in Internationale 
Handelsgesellschaft case, when the Court stated that the Community law is “inspired by 
the constitutional tradition of member states”.18 As Defeis correctly notices, “the substance 
of these decisions had now been incorporated into the subsequent treaties of the EU”.19

However, as regards the family law in particular, the first real milestone was the Treaty 
of Amsterdam, which entered into force in 1999. It brought significant changes in the Un-
ion’s structure, and what is of interest for the topic of this paper, the judicial co-operation 
was for the first time to be regulated by secondary legislation, instead of inter-country 
conventions, as was the case in the past. In that very year, the ECJ confirmed that the 
family law issues fall exclusively within the competence of the member states. In the case 
Johannes v. Johannes, it elaborated: ”... Those rights are governed by the rules of private 
law and family law applying in the Member states, which fall within the competence of 
those Member states.” 20 

12  �Case C-26/62, Van Gend and Loos [1963] ECR English special edition p. 12.
13  Case C-6/64 Costa v ENEL [1964] ECR English special edition p.585.
14  Ibid., p. 593.
15  �Ibid., p. 594.
16  �Case C-29/69 Stauder [1969] ECR 419
17  �H. Stalford, ʻConcepts of family under EU law – lessons from the ECHRʼ, International law of law, policy 

and the family, vol. 16, 2002, p. 425.
18  �Case C-11/70 Internationale Handelsgesellschaft mbH [1970] ECR 1134
19  �Defeis, Fordham International Law Journal, p. 1110. Article 6 Para 3 of the Consolidated Treaty on Eu-

ropean Union defines as follows: Fundamental rights, as guaranteed by the European Convention for the 
Protection of Human Rights and Fundamental Freedoms and as they result from the constitutional tradi-
tions common to the Member States, shall constitute general principles of the Union’s law.

20  �Case C-430/97 Jutta Johannes v. Harmut Johannes, [1999] ECR I-3475, para. 18.
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Slowly and still gradually, the issues of family law were being tackled more and more, 
at first in the “marginal areas”, particularly by linkage to the questions of free movement 
of family members and family reunification, but still without any concrete developments. 
Furthermore, the only explicit mention of family law in the founding treaties was until 
the Lisbon Treaty an excluding formulation. Namely, in accordance with Article 67 Para 
5 Subpara 2 of the Treaty on the European Union, “the Council shall adopt ... measures 
provided for in Article 65 (that is measures in the field of judicial cooperation in civil 
matters having cross-border implications) with the exception of aspects relating to family 
law” (insertion and emphasis I.M.).21 Nevertheless, it was the time of EU’s “adopting a 
much more proactive role in the development and application of European family law and 
policy”.22

The second milestone in the development of the EU interest in the family law was the 
Treaty of Lisbon which entered into force in 2009 and allowed for a political and legal 
paradigm shift. Two articles of the Treaty on the functioning of the European Union are 
to be particularly emphasised. First is Article 67 which confirms that Union shall con-
stitute an Area of freedom, security and justice with respect for fundamental rights and 
the different legal systems and traditions of the Member States. The establishment of the 
Area had significant implications on family law and it has proven that „the EU has gone 
beyond being a Common Market, encompassing a much greater range of activities“. 23 It is 
in particular the issues of family law that deserve much attention in regards to the Area of 
freedom, security and justice, which is often overshadowed by more pressing problems, 
like the ones of the asylum procedures.

Second and by far the most important provision for the topic of this paper is Article 
81, which defines that the Union shall develop judicial cooperation in civil matters having 
cross-border implications, based on the principle of mutual recognition of judgments and 
of decisions in extrajudicial cases and that such cooperation may include the adoption of 
measures for the approximation of the laws and regulations of the Member States. 

Unlike other areas of law, upon which it is decided in ordinary procedure, it is defined 
in Paragraph 3 of the same article that „... measures concerning family law with cross-bor-
der implications shall be established by the Council, acting in accordance with a special 
legislative procedure. The Council shall act unanimously after consulting the European 
Parliament.“ Furthermore: „The Council, on a proposal from the Commission, may adopt a 
decision determining those aspects of family law with cross-border implications which may 
be the subject of acts adopted by the ordinary legislative procedure. The Council shall act 
unanimously after consulting the European Parliament.

21  �Consolidated versions of the Treaty on European Union and of the Treaty establishing the European Com-
munity, Official Journal C 321, 29.12.2006.

22  �Stalford, International law of law, policy and the family, p. 410.
23  �Douglas-Scott, Human rights law review, p. 648.



328 NEW DEVELOPMENTS IN THE EU AND NATIONAL LABOUR LAW

The proposal referred to in the second subparagraph shall be notified to the national 
Parliaments. If a national Parliament makes known its opposition within six months of the 
date of such notification, the decision shall not be adopted. In the absence of opposition, the 
Council may adopt the decision.“

It is yet to be seen whether national parliaments shall be able and willing, in cases of 
need, to protect national interests. Such a commitment requires knowledge and diplo-
matic and political skills. It is therefore very important that the significance of family law 
issues is always acknowledged and respected.

With the entry into force of the Treaty of Lisbon, another change happened. Namely, 
the change in the legal importance of the Charter of fundamental rights - it finally became 
of binding nature.24 The impact of this document on the family law is further elaborated 
in the next chapter.

III.	 Charter of fundamental rights

The Charter of fundamental rights of the European Union25 is a catalogue of rights, 
very similar to the European convention for the protection of human rights and funda-
mental freedoms and/or other international documents, the impact of which on family 
law has undoubtedly been significant.26 The wording is not identical nor the rights are 
identical, but similarity is comprehensible and also expected. 

There are two main issues I shall address in this part. Firstly, what was the reasoning 
behind adopting such a document and secondly, how important is it for the family law? It 
should be emphasised that even before the Charter became legally binding, the ECJ de-
fined that the “principal aim of the Charter, as is apparent from its preamble, is to reaffirm 
‘rights as they result, in particular, from the constitutional traditions and international 
obligations common to the Member States, the Treaty on European Union, the Com-
munity Treaties, the [ECHR], the Social Charters adopted by the Community and by the 
Council of Europe and the case-law of the Court … and of the European Court of Human 

24  �Article 6 Para 1 of the Treaty on European Union: The Union recognises the rights, freedoms and princi-
ples set out in the Charter of Fundamental Rights of the European Union of 7 December 2000, as adapted 
at Strasbourg, on 12 December 2007, which shall have the same legal value as the Treaties.

25  �Charter of Fundamental Rights of the European Union, Official Journal C 326, 26.10.2012, p. 391–407.
26  �S. Choudry and J. Herring, ʻEuropean human rights and family lawʼ, Oregon, Hart publishing, Oxford and 

Portland, 2010, p. 1.
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Rights’.27 As Stalford puts it, even the adoption of the Charter „further endorses the status 
of human rights at EU level“.28

3.1 	 Family law provisions in the Charter

As regards the family law, there are several provisions worth mentioning.29 First is 
Article 33 Para 1 which stipulates that the family shall enjoy legal, economic and social 
protection. This is a very important provision, which McGlynn finds to be recognition of 
the fact that Union law does impact on families and expresses an aim to seek to “protect” 
them.”30 

It is also a reflection of several constitutional provisions of the member states which 
guarantee in their highest legal sources the protection of the state to marriage and the 
family.31 It should be accentuated that constitutional protection of family is a common 
notion in Europe, since 1919 when the German Weimar Constitution in its Article 119 
emphasised it.32 As Jakovac-Lozić states, even in European constitutions which do not 
mention family explicitly, it is beyond any doubt protected by their civil and family-law 
codes as an institution upon which the real social values rest.33

27  �Case C-540/03 European Parliament v Council of the European Union [2006] ECR I-05769, para. 38. Argu-
ments to the contrary, that is the concept that „the Charter expands the interpretative scope of Union and 
law and policy and perhaps even its competence“ is offered by C. McGlynn, ʻFamilies and the European 
Union Charter of Fundamental Rights: progressive change or entrenching the status quo?ʼ, European Law 
Review, vol. 26, no. 6, 2001, p. 586, 587.

28  �Stalford, International law of law, policy and the family, p. 412.
29  �For thorough analysis, see: A. Korać Graovac, ʻPovelja o temeljnim pravima Europske unije i obiteljsko 

pravo (Charter of fundamental rights of the European Union and family law)ʼ, in: A. Korać Graovac and I. 
Majstorović (eds.), ʻEuropsko obiteljsko pravo (European family law)ʼ, Narodne novine, Zagreb, 2013, pp. 
25-51.

30  �McGlynn, European Law Review, p. 587.
31  �Examples could be found for instance in German and in Croatian Constitution. Reference is to be made 

also to the so-called Solange Saga, namely, Germany accepts the supremacy of EU law only „as long 
as“ (German: solange) the EU law guarantees the fundamental rights as defined in German Basic law 
(Grundgesetz), cf. Re Wuensche Handelsgesellschaft, BVerfG decision of 22 October 1986 [1987] 3 CMLR 
225,265). More on the position of family in constitutions, D. Jakovac-Lozić, ʻObitelj - mjesto i zaštita u 
europskim ustavima (Family - Its Position and Protection in European Constitutions)ʼ, Hrvatska pravna 
revija, 2, 11, 2002, pp. 39-53.

32  �Jakovac-Lozić, p. 46. Article 119 of the Die Verfassung des Deutschen Reichs (The Constitution of the 
German Empire), in English reads: Marriage, as the foundation of the family and the preservation and 
expansion of the nation, enjoys the special protection of the Constitution. It is based on the equality of 
both genders. It is the task of both the State and the communities to strengthen and socially promote the 
family. Large families may claim social welfare. Motherhood is placed under state protection and welfare.    

33  Jakovac-Lozić, p. 51.
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Article 7 guarantees respect for private and family life,34 article 9 right to marry and to 
found a family35 and article 24 the rights of the child36. Linked to family law issues are also 
the protection of the rights of the elderly (Article 25)37 and the integration of persons with 
disabilities (Article 26).38

It is quite obvious that the Charter was not intended to establish new rights. However, 
as Douglas-Scott argues “... the Charter is innovative in containing, in the same instrument, 
both economic and social rights along with more traditional civil and political rights“ and 
in that way it „represents the sharpest relief the indivisibility of human rights““.39 The 
same author correctly emphasises the symbolic significance of the Charter.40 Still, has it 
brought anything new or better in substantive meaning in the family law area? The answer 
is undoubtedly negative. Let us just exempli gratia briefly compare two provisions of the 
Charter to the two already existing legal instruments, to which all member states of the 
EU are also parties.41 

As regards the right to marry and to found a family, one could compare Article 9 of the 
Charter to Article 12 of the European convention for the protection of human rights and 
fundamental freedoms. Article 12 of the ECHR defines as follows:

34  �Everyone has the right to respect for his or her private and family life, home and communications.
35  �The right to marry and the right to found a family shall be guaranteed in accordance with the national laws 

governing the exercise of these rights.
36  �1. Children shall have the right to such protection and care as is necessary for their well-being. They may 

express their views freely. Such views shall be taken into consideration on matters which concern them in 
accordance with their age and maturity.
2. In all actions relating to children, whether taken by public authorities or private institutions, the child’s 
best interests must be a primary consideration. 
3. Every child shall have the right to maintain on a regular basis a personal relationship and direct contact 
with both his or her parents, unless that is contrary to his or her interests.

37  �The Union recognises and respects the rights of the elderly to lead a life of dignity and independence and 
to participate in social and cultural life.

38  �The Union recognises and respects the right of persons with disabilities to benefit from measures de-
signed to ensure their independence, social and occupational integration and participation in the life of 
the community.

39  �Douglas-Scott, Human rights law review, p. 651. It should be also mentioned that the Charter guarantees 
protection of various aspects of family and family life in an indirect manner. Cf. amplius: D. Hrabar, ʻPrava 
djece u Europskoj uniji – pravni okvir (Children’s rights in the European Union – legal framework)ʼ, in: 
A. Korać Graovac and I. Majstorović (eds.), Europsko obiteljsko pravo (European family law), Narodne 
novine, Zagreb, 2013, pp. 58, 59.

40  Douglas-Scott, Human rights law review, p. 656.
41  �See also: I. Majstorović, ʻEuropski pravni kontekst i značenje za hrvatsko materijalno obiteljsko pravo 

(European legal context and its significance for Croatian substantive family law)ʼ, Godišnjak Akademije 
pravnih znanosti Hrvatske, 4, 1, 2013, particularly pp. 86, 87. 
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Men and women of marriageable age have the right to marry and to found a family, 
according to the national laws governing the exercise of this right.

Article 9 of the Charter reads: 

The right to marry and the right to found a family shall be guaranteed in accordance 
with the national laws governing the exercise of these rights.

The Charter itself defines that in the „mirroring-rights“, their meaning and scope shall 
remain the same as in the European Convention, but this does not prevent Union law 
providing more extensive protection“.42 As McGlynn pointed out soon after the adoption 
of the Charter „such a provision leaves considerable ambiguity in interpretation and thus 
enlarges judicial discretion in the interpretation and development of rights, either pro-
gressively or regressively, with little control or direction from the Charter“.43

At this point, it is safe to say that the significance of such a legal solution remains un-
clear even today. It has been stated that the significant change brought by the Charter is 
separating the right to marry from the right to found a family,44 but it seems at the same 
time that it has already happened in the jurisprudence of the European court for human 
rights. It omits the so-called heterosexuality-clause, but it should be emphasised that it 
does not impose on member states the obligation to allow for same-sex marriages. 

As regards the rights of the child, the comparison is to be made between Article 24 of 
the Charter and several relevant provisions of the Convention on the rights of the child, 
the most important document for the protection of children’s rights.

Relevant provisions of the Convention on the rights of the child are:

States Parties undertake to ensure the child such protection and care as is necessary 
for his or her well-being, taking into account the rights and duties of his or her parents, 
legal guardians, or other individuals legally responsible for him or her, and, to this end, 
shall take all appropriate legislative and administrative measures. (Art 3 Para 2)

States Parties shall assure to the child who is capable of forming his or her own views 
the right to express those views freely in all matters affecting the child, the views of the child 
being given due weight in accordance with the age and maturity of the child. (Art 12 Para 1)

In all actions concerning children, whether undertaken by public or private social wel-
fare institutions, courts of law, administrative authorities or legislative bodies, the best 
interests of the child shall be a primary consideration. (Art 3 Para 1)

42  Article 53, Para 3 of the Charter.
43  McGlynn, European Law Review, p. 584.
44  McGlynn, p. 593.
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States Parties shall respect the right of the child who is separated from one or both par-
ents to maintain personal relations and direct contact with both parents on a regular basis, 
except if it is contrary to the child’s best interests. (Art 9 Para 3)

Similarly, Article 24 of the Charter of fundamental rights defines:

Children shall have the right to such protection and care as is necessary for their well-be-
ing. They may express their views freely. Such views shall be taken into consideration on 
matters which concern them in accordance with their age and maturity. 

In all actions relating to children, whether taken by public authorities or private insti-
tutions, the child’s best interests must be a primary consideration.

Every child shall have the right to maintain on a regular basis a personal relationship 
and direct contact with both his or her parents, unless that is contrary to his or her interests.

There are of course some changes and new wordings, but the significance of such a 
legal provision has, above all, symbolic meaning. There are authors like McGlynn who 
claim that „the very existence of a specific provision is highly symbolic and represents a 
significant new phase in the Union’s relation with children“ 45 and that „the children’s pro-
visions ... are the success story of the family provisions of the Charter“.46 It might be said 
that they were additional motivation for the adoption of further strategies for protection 
of the rights of the child at the level of the European Union, such as the EU Guidelines 
for the promotion and protection of the rights of the child,47 EU Strategy on the rights of 
child,48 or the most important one, the EU Agenda on the rights of the child.49 Neverthe-
less, the state of protection of children’s rights, as well as human rights in general requires 
coherent changes and concrete developments. 50

3.2 	 Charter as an instrument of „bringing Union closer to its citizens“?

As already mentioned, the intention of the Charter was not to establish new rights, but 
to „bring Union closer to its citizens“, as is one of the goals defined already in the Treaty 
of Amsterdam in 1997. However, it is clear that this goal is not (yet) achieved. Namely, as 

45  McGlynn, p. 594.
46  McGlynn, p. 597.
47  �The guidelines are not published in the Official Journal, but are available at: http://eeas.europa.eu/hu-

man_rights/guidelines/child/index_en.htm  (accessed 1 September 2015). 
48  �Commission communication of 4 July 2006, Towards an EU strategy on the rights of the child, COM 

(2006) 367 final, 4.7.2006.
49  �Communication from the Commission to the European Parliament, the Council, the European economic 

and social committee and the Committee of the regions: An EU Agenda for the rights of the child, COM 
(2011) 60 final, 15.2.2011.

50  �See more: Hrabar, Europsko obiteljsko pravo (European family law), pp. 53-71.	



333Irena Majstorović: FAMILY LAW AND THE EU - AT THE CROSSROADS?

regards the public perception of the Charter, the general awareness is rather high, but the 
actual knowledge remains low. Namely, while 65 % of the respondents in the latest Euro-
barometer survey say that they are familiar with the Charter, only 14 % of them know what 
Charter really is. Moreover, 35% of the respondents have never heard about it.51 

Furthermore, most of the citizens do not know or understand the significance or the 
legal scope of the Charter. Unlike many other international legal instruments, such as 
the European convention on human rights, the Charter of fundamental rights is not „a 
freestanding bill of rights“,52 but it only applies within the field of EU law.53 Majority of 
respondents say that it applies to all actions of EU member states, including the matters 
of national competence, which is not true, since it applies to all actions of EU institutions 
and bodies, as well as the EU member states only when they implement EU law.54

Therefore, one can wonder what is the aim of the Charter, apart from bringing numer-
ous human rights provisions in one document? One of the advantages of the system it 
establishes could be the fact that, as Douglas-Scott states „unlike under the ECHR, where 
the applicant must exhaust all domestic remedies in order to get a hearing in Strasbourg, 
applicants may get a ruling from Luxembourg by way of preliminary reference from a do-
mestic court.“55 In that way, each national court would indeed be a European court, but at 
this point, it seems like a long way to achieve it. 

On the contrary, such development sometimes seems highly unlikely. Therefore, the 
questions arise: what significant changes are introduced by the Charter? What was the pur-
pose of such an endeavour? And finally, how does it improve the legal position of European 
citizens? Providing unanimous answers to these questions is impossible, but one conclusion 

51  �European commission:  Flash Eurobarometer 416, The Charter of fundamental rights of the European 
Union, Report, Fieldwork: February 2015, Publication: May 2015, available at: http://ec.europa.eu/pub-
lic_opinion/flash/fl_416_en.pdf, pp. 4-6.

52  Douglas-Scott, Human rights law review, p. 652.
53  �Article 51 (Field of application) reads: 1. The provisions of this Charter are addressed to the institutions, 

bodies, offices and agencies of the Union with due regard for the principle of subsidiarity and to the Mem-
ber States only when they are implementing Union law. They shall therefore respect the rights, observe the 
principles and promote the application thereof in accordance with their respective powers and respecting 
the limits of the powers of the Union as conferred on it in the Treaties. 2. The Charter does not extend the 
field of application of Union law beyond the powers of the Union or establish any new power or task for 
the Union, or modify powers and tasks as defined in the Treaties.

54  �European commission:  Flash Eurobarometer 416, The Charter of fundamental rights of the European 
Union, Report, Fieldwork: February 2015, Publication: May 2015, available at: http://ec.europa.eu/pub-
lic_opinion/flash/fl_416_en.pdf, p. 4.

55  Douglas-Scott, Human rights law review, p. 657.



334 NEW DEVELOPMENTS IN THE EU AND NATIONAL LABOUR LAW

to my mind cannot be successfully challenged. Namely, the legal framework is too complicat-
ed. It is more a labyrinth, than a coherent system of protection of human rights of citizens.56

As Douglas-Scott puts it „... the most appropriate conclusion to draw on the Lisbon 
Treaty human rights provisions, and recent Court of Justice case law, might be that it 
is complexity (emphasis I.M.), rather than human rights protection itself, which has in-
creased most“.57 The same concern was raised fifteen years ago by Lowe, who claimed that 
international law relating to families is becoming „hopelessly complex“ (emphasis I.M.) 
with a rhetorical question in continuance “surely the very antithesis of the idea of interna-
tional Conventions?”58 The fact is that at this point, there are several protection systems, 
which stem from different organisations and cause different levels of protection, which is 
further elaborated in the following chapter.

IV.	Mu ltilevel protection systems

Issues of human rights protection in Europe are today resolved within three parallel 
systems, which De Búrca has long called „three interconnected systems of law: the (as it 
then was, addition I.M.) European Community, The European Convention on Human 
Rights, and national law.“59

The endeavours for the protection of human rights, and in particular as regards the 
family law, have long been undertaken within national legal systems, as well as through the 
activities of the Council of Europe. Its Convention on human rights has rightly been named 
„European charter of liberty“.60 On the other hand, the activities of the European Union (or 
earlier Community(ies)) were focused on entirely different field, that is the economic suc-

56  �Similarly, see: V. Bouček, ʻSmjernica kao izvor europskoga međunarodnoga privatnoga prava (Directive 
as a source of European private international private law)ʼ, Zbornik Pravnog fakulteta u Zagrebu, 58, 6, 
2008, p. 1382, or the same author: Europsko međunarodno privatno pravo u eurointegracijskom procesu 
i harmonizacija hrvatskog medunarodnog privatnog prava (European private international law in Eu-
rointegrational process and harmonisation of Croatian international private law), author’s own edition, 
Zagreb, 1 et sq. On the contrary, there are authors who state that only uninformed claim that EU system 
looks like a labyrinth, and that it constitutes a coherent, synoptic and unified system of legal norms (cf. 
M. Župan, ʻMeđunarodna nadležnost u obiteljskopravnim stvarima – presjek pravne stečevine Europske 
unije (International jurisdiction in family matters – an overview of EU acquis)ʼ, in: J. Garašić, J. (ed.), 
Europsko građansko procesno pravo (European civil procedural law), Narodne novine, Zagreb, 2013, pp. 
170.). However, they still have not presented valid arguments to support such a conclusion.

57  �Douglas-Scott, Human rights law review, p. 682. 
58  �N. Lowe, ʻNew international conventions affecting the law relating to children - a cause for concern?ʼ, 

International Family Law, 2001, p. 179.
59  �G. De Búrca, ʻFundamental human rights and the reach of EC lawʼ, Oxford journal of legal studies, vol.13, 

no. 3, 1993, p. 284.
60  �Cf.: P. Modinos, ʻEffects and repercussions of the European convention on human rightsʼ, The internation-

al and comparative law quarterly, 11, 2, 1962, available at http://www.jstor.org/stable/755988, p. 1108.
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cess. As Douglas-Scott reminds us, the EU’s „centre of gravity appears to lie elsewhere.“61 It 
is of course beyond any doubt for decades now that Community’s legislative and executive 
institutions are bound to comply with recognised fundamental rights and principles, „even 
though these were not expressly referred to in the Treaties nor in EC legislation“.62 The ECJ 
has also in its early judgements referred to „constitutional traditions“.63

However, in spite all the EU initiatives and efforts, I cannot but agree with the conclu-
sion, that „protection of fundamental rights in the EU has evolved in an ad hoc, confusing, 
incremental way and that there exists no clear, conceptual underpinning to the rights 
protected under EU law.“64 Therefore, at this point there exists „not a lack, but possibly a 
surfeit of human rights protection within the European legal space“.65

According to Article 6 of the Consolidated treaty on European Union, the Union rec-
ognises the rights, freedoms and principles set out in the Charter of fundamental rights, 
but its provision do not extend in any way the competences of the Union as defined in the 
Treaties.66 The core question as a consequence of multilevel protection systems is the one 
of their feasibility and justification. In general, the issue is whether those parallel systems 
are equivalent and equally important? At this point, the answer seems to be negative.  
Moreover, the EU is investing ever more endeavours in order to further its activities in the 
human rights field, which are of particular relevance for the family law, as shown infra.

61  Douglas-Scott, Human rights law review, p. 646.
62  De Búrca, Oxford journal of legal studies, p. 296.
63  �Cf. e.g. the wording in the Case C-4/73 Nold [1974] ECR 491, para 13: As the Court has already stated, fun-

damental rights form an integral part of the general principles of law, the observance of which it ensures. In 
safeguarding these rights, the Court is bound to draw inspiration from constitutional traditions common 
to the Member States, and it cannot therefore uphold measures which are incompatible with fundamental 
rights recognized and protected by the constitutions of those States. Similarly, international treaties for the 
protection of human rights on which the Member States have collaborated or of which they are signatories, 
can supply guidelines which should be followed within the framework of Community law.

64  �Douglas-Scott, Human rights law review, p. 649.
65  �Douglas-Scott, p. 647.
66  �It is defined in the same Article, para 2. that „the Union shall accede to the European Convention for the 

Protection of Human Rights and Fundamental Freedoms. Such accession shall not affect the Union’s com-
petences as defined in the Treaties“. This path has been expected. E.g. De Búrca has long advocated for a 
formal relationship between the Court of justice and the Court of human rights, arguing that „if principles 
expressed in the European Convention are taken seriously, it could improve the level of protection given 
by Member States to the values which each of them has guaranteed under the Convention to respect“. 
See: De Búrca, Oxford journal of legal studies, p. 319. However, at this point, having in mind the Opinion 
2/2013 of the Court of justice of the EU on EU accession to the European convention on human rights, this 
goal is yet to be achieved. The opinion is available at: http://curia.europa.eu/juris/document/document.
jsf?docid=160882&doclang=EN, (accessed 1st September 2015).
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4.1. 	 Union’s activities in the family law area

As already mentioned, family law has long resisted the harmonisation and unification 
activities, as encouraged or envisaged by institutions and bodies of the European Union. 
However, as Borrás pointed out as early as in 1998, „[t]he issue of family law ... has to be 
faced as part of the phenomenon of European integration“.67  

Significant distinction is to be made between substantive and procedural family law. 
Namely, substantive family law is (still) not under the direct influence of the EU institu-
tions. However, procedural and private international law rules in family matters are grow-
ing in number and significance.

The two regulations on private international law issues related to family law in force68 
are the one on matrimonial matters and the matters of parental responsibility: Coun-
cil Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the 
recognition and enforcement of judgments in matrimonial matters and the matters of 
parental responsibility, repealing Regulation (EC) No 1347/2000 (so-called Brussels II bis 
regulation)69 and the other regulating maintenance obligations: Council Regulation (EC) 
No 4/2009 of 18 December 2008 on jurisdiction, applicable law, recognition and enforce-
ment of decisions and cooperation in matters relating to maintenance obligations.70 

The third important regulation is in force only for a limited number of member states 
who have chosen to be bound by it. This is the Council Regulation (EU) No 1259/2010 of 
20 December 2010 implementing enhanced cooperation in the area of the law applicable 
to divorce and legal separation (so-called Rome III regulation).71 The mechanism of en-
hanced cooperation, allowing for a multi-speed Europe, was in fact started for the first 
time in EU history exactly in this matter.72

67  �A. Borrás, ʻExplanatory report to the Convention drawn up on the basis of Article K. 3 of the Treaty on 
European Union on jurisdiction, recognition and enforcement of judgements in matrimonial mattersʼ, 
Official Journal C 221, 16.7.1998., para 1.

68  �It should be emphasised how poorly known these regulations are to the wider public, and sometimes even 
to lawyers. McGlynn justifiably states that it is “tremendously disturbing”. C. McGlynn, Families and the 
European Union – Law, politics and pluralism, Cambridge university press, 2006, p. 152.

69  �Official Journal L 338, 23.12.2003, pp. 1–29. It should be mentioned that this regulation widened the 
material and personal scope of application, in comparison to the document it has repealed. Namely, the 
Regulation 1347/2000 excluded parental responsibility towards stepchildren or children adopted by only 
one spouse in a previous union. Such a development clearly shows the changes in the legal and social 
understanding of family. Further: Stalford, International law of law, policy and the family, pp. 410-434.

70  �Official Journal L 7, 10.1.2009, pp. 1–79.
71  �Official Journal L 343, 29.12.2010, pp. 10-16.
72  �Cf. I. Majstorović, ʻObiteljsko pravo kao različitost u jedinstvu: EU i Hrvatska (Family las as diversity in 

unity: EU and Croatia)ʼ, in: A. Korać Graovac  and I. Majstorović (eds.) ʻEuropsko obiteljsko pravo (Euro-
pean family law)ʼ, Narodne novine, Zagreb, 2013, pp. 19, 20.
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As it is confirmed in Article 2 of the Consolidated treaty on European Union, „the Un-
ion is founded on the values of respect for human dignity, freedom, democracy, equality, 
the rule of law and respect for human rights, including the rights of persons belonging to 
minorities. These values are common to the Member States in a society in which plural-
ism, non-discrimination, tolerance, justice, solidarity and equality between women and 
men prevail.” This provision can definitely be called the “majestic claim.”73 The question 
which arises is whether these concepts have a common meaning in the EU? Is there a “Eu-
ropean consensus” on these matters? I would guess that political, legal and social changes 
point us to the negative answer.74 From the legal point of view, the most intriguing ques-
tion regarding future development is the question of competence, as elaborated further.

4.2. 	� The issues of competence as an obstacle for further regulation of family matters

One of the crucial issues regarding the EU regulation of private law is the one of com-
petence. Although of utmost importance, this question is often avoided.75 Even if the issue 
seems resolved in other private law areas, this is definitely not the case in the family law 
field. Namely, there are three basic principles of the EU law which are at the same time 
three basic obstacles to the widening of the competence of EU in the family law area: prin-
ciples of conferral, subsidiarity and proportionality, all defined in Article 5 of the Consol-
idated version of the Treaty on the European Union.76

In accordance with the principle of conferral, the Union shall act only within the limits 
of the competences conferred upon it by the Member States in the Treaties to attain the 
objectives set out therein. Competences not conferred upon the Union in the Treaties re-
main with the Member States. In the area of family law, the member states have not (yet) 
relinquished a part of their sovereignty to the EU.

Principle of subsidiarity means that in areas which do not fall within its exclusive com-
petence, the Union shall act only if and in so far as the objectives of the proposed action 
cannot be sufficiently achieved by the Member States, either at central level or at regional 
and local level, but can rather, by reason of the scale or effects of the proposed action, 
be better achieved at Union level. Although it is often mentioned as a purely theoretical 

73  Douglas-Scott, Human rights law review, p. 647.
74  �The level of uniformity in certain areas remains to be low, as it was the case also forty years ago. Cf. Judge-

ment of the European court of human rights in the Case Handyside vs. the United Kingdom (application 
no. 5493/72) of 7 December 1976, para 48, ... „In particular, it is not possible to find in the domestic law of 
the various Contracting States a uniform European conception of morals. The view taken by their respec-
tive laws of the requirements of morals varies from time to time and from place to place, especially in our 
era which is characterised by a rapid and far-reaching evolution of opinions on the subject.“

75  �See: Perišin, p. 1801.
76  �„The limits of Union competences are governed by the principle of conferral. The use of Union competenc-

es is governed by the principles of subsidiarity and proportionality.“
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question, the answer to the issue of how is it even possible to fulfil this precondition in the 
family law field remains open. 

Finally, the principle of proportionality requires that the content and form of Union 
action shall not exceed what is necessary to achieve the objectives of the Treaties. Fur-
thermore, this is a cornerstone of the approach defined already in Amsterdam in 1997, 
with the Protocol on the application of the principles of subsidiarity and proportionality. 

The Lisbon Treaty also states that all the „competences not conferred upon the Union 
in the Treaties remain with the Member States,“77 however the category of the non-con-
ferred competences is not further elaborated.78 Therefore, having in mind the aim of this 
paper, it remains to be defined which are the possible paths EU could follow as regards the 
family law in the future. Namely, I agree that it would be naive „to think or even hope that 
there would be no future for the European Union’s family law.“79

V.	Eu ropean Union at the crossroads?

It seems at this point that the development of EU interest in the issues of family law has 
reached a turning point. There are of course several possible scenarios of future activities, 
but I will focus on three I find to be most realistic: refocusing on economic issues, further 
and concrete committing to human rights issues and finally, maintaining the status quo.

The first option is (re)focusing on economic issues. It might be said that it would be 
coming back to „the roots“. Having in mind the economic crisis and new challenges put 
before the EU institutions, such a decision would be self-explanatory. In wider social 
terms, it would also be needed for the reasons of ageing population, changes in family 
structures and migration issues. 

The second path that EU could follow is making headway in issues of family law, hence 
promoting its (new) role as the promotor of human rights in Europe. In that manner, the 
EU would in a certain sense take the regional precedence over the Council of Europe. 
Such a development would have been unimaginable at the time of their establishment 
after the Second World War. Since the late sixties of the last century, the Council of Eu-

77  �Cf. Article 4 of the Consolidated version of the Treaty on European Union.
78  �The same: Perišin who correctly states that while the Union’s competences are defined as exclusive, shared, 

complementary, which division does not include the competences withheld to the states. She explains it by 
the possibilities it leaves open for the European institution to interpret certain competences in a manner 
which complies to the social and political circumstances and to adjust the Union’s activities to the needs 
of a certain time, which is usually called „creeping competences“. Perišin, Zbornik Pravnog fakulteta u 
Zagrebu, pp. 1806, 1807. 

79  �McGlynn, Families and the EU, p. 199.
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rope has undertaken lots of harmonisation activities, and it has continued to be the most 
important European organisation devoted to the protection of human rights.80 

The key question therefore is whether the EU is competent to overtake such a role, 
being the European human rights patron. At this point, I claim that the answer is neg-
ative. The basic principles of subsidiarity, proportionality and conferral of powers still 
preclude the success of this scenario and represent an obstacle to further development in 
this direction. 

Furthermore, it is not only an issue at the European, but also at the global level. Name-
ly, the actions of EU institutions influence the impact of the conventions adopted within 
the Hague conference on private international law. As McGlynn states, „Community ac-
tion actually creates a number of anomalies and disadvantages. The benefits of the Hague 
convention are that they provide potentially global solutions, rather than ones limited to 
the member states of the Union...“.81

The other significant question is whether the EU itself has the capacity to fulfil this 
role. There are authors who claim that the EU not only has the capacity, but „it should in 
fact become a new kind of post-national human rights institution lato sensu.“82 It might be 
concluded that the EU has made efforts to this direction. For instance, the Agency for fun-
damental rights of the European Union has done remarkable research into human rights 
and in particular family law issues. Nevertheless, this option would require development 
of new legal instruments in the field of family law. This scenario asks for introduction of 
new EU bodies responsible for the protection of human rights. In the area of family law, 
notwithstanding the relevant scenarios, I would most certainly advocate for the proposal 
made by Hrabar on the establishment of the European court for the rights of the child.83

The reason can in general be found in the fact that „[t]hroughout its fifty year history, 
the ECJ has decided many cases which deal with fundamental rights such as non-discrim-
ination, freedom of religion, association and expression. Undoubtedly, in the next fifty 
years, with both the widening and the deepening of the Union, the Court will be faced 
with new controversies involving human rights.“84 Moreover, it is also true that “... the EU 
(and CJEU) has no clearly developed, substantive sense of human rights (or indeed of jus-

80  �I. Majstorović, ʻHarmonizacija i unifikacija europskog obiteljskog prava (Harmonisation and unification 
of European family law)ʼ, Pravni fakultet Sveučilišta u Zagrebu, Zavod za građanskopravne znanosti i obi-
teljskopravnu znanost, Poslijediplomski doktorski studij iz građanskopravnih i obiteljskopravne znanosti, 
Zagreb, 2009, pp. 35-94, 150-184.

81  McGlynn, Families and the EU, p. 162.
82  �S. Besson, ʻThe European Union and human rights: towards a post-national human rights institution?,ʼ 

Human rights law review, 6, 2, 2006, p. 326. 
83  �D. Hrabar, ʻThe Establishment of a European Court for the Rights of the Child as a New Contribution to 

the Area of Freedom, Security and Justiceʼ, Zbornik Pravnog fakulteta u Zagrebu, 64, 2, 2014, pp. 181-198.
84  Defeis, Fordham International Law Journal, p. 1106. 
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tice),“85 and furthermore, that „it is likely that the CJEU will continue to determine issues 
of fundamental rights on a case by case basis, with a particular focus on the proportional-
ity of any infringement of rights, rather than with an eye to the development of a coherent 
substantive fundamental rights law“.86 

In the family law area, such a fragmentary system is not adequate and it would defi-
nitely pose significant challenges to the protection of human rights. Therefore, a new 
court would allow for development of a more coherent system, which would enhance 
the protection of children’s rights, as well as human rights in general. It should also be 
mentioned that children’s rights represent one of the family law areas more “prone” to 
harmonisation, and the situation is similar for instance as regards maintenance issues or 
guardianship. However, there are also family law issues so linked to national traditions, 
such as marital law, that the harmonisation, let alone unification, would require not only 
national consensus, but also a pan-European one. It is unlikely at this point that such an 
approach would be taken by all EU member states. The example for such a heterogeneous 
approach is the enhanced co-operation procedure, established by so-called Rome III reg-
ulation, as mentioned earlier.87

The third, the middle option that I find to be most likely is maintaining the status quo. 
The doubt arising in this case is the relevance of the EU human rights policy and the fea-
sibility of further development of European family law. As Alston and Weiler advocated 
for more than fifteen years ago, „the Union can only achieve the leadership role to which 
it aspires through the example it sets to its partners and other States. Leading by example 
should become the leitmotif of a new EU human rights policy“.88 One can only wonder 
whether the recent decision of the CJEU on accession of the European Union to the Euro-
pean convention on human rights is a sign to the other direction.

In all scenarios, here mentioned or not, in regards to the family law issues, an impor-
tant caveat still remains of utmost importance. Namely, as confirmed also by the Pream-
ble of the Treaty on the European Union, its desire is „to deepen the solidarity between 
their peoples while respecting their history, their culture and their traditions.” Achiev-
ing this goal would demand well-thought actions, as well as balancing the national and 
“pan-European” interests. Whether the Union has the capacity and interest to fulfil this 
goal also within the family law area remains yet to be seen.

85  Douglas-Scott, Human rights law review, p. 678.
86  Douglas-Scott, p. 680.
87  Cf. supra 4.1.
88  �P. Alston and J. H.H. Weiler, ̒ An „ever closer union“ in need of a human rights policy: The European Union 

and human rightsʼ, European journal of international law, 9, 1998, p. 663.
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Abstract:

Court of Justice of European Union (hereinafter CJEU) recently rendered a decision dealing with 
organizational issues of judiciary, where such internal organization of a distinctive Member 
States had an impact on functioning and application of European Union (hereinafter EU) rules. 
Particularity of this decision in the framework of judicial cooperation in civil matters is that 
unlike usual conflict of jurisdiction among courts situated in several different Member States, 
here the problem is with the conflict of jurisdiction of the courts situated within one and the same 
Member State. 

This paper elaborates on the function and nature of rules of international and internal juris-
diction; concentration of jurisdiction in family matters – both at universal and European level, 
with particular interest in child abduction matters; CJEU ruling in case C-498/14 of 9 January 
2015. In the end authors question whether the Member States are still free to enact internal rules 
that influence rules on jurisdiction enacted with EU regulation, if such rules are impeding the 
functioning on internal EU legal order.
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I.	In troduction 

Court of Justice of European Union (hereinafter CJEU) recently rendered a decision 
dealing with organizational issues of judiciary, where such internal organization of a 
Member States has an impact on functioning and application of European Union (herein-
after EU) rules. Particularity of this decision in the framework of judicial cooperation in 
civil matters is that unlike usual conflict of jurisdiction among courts situated in several 
different Member States, here the problem is with the conflict of jurisdiction of the courts 
situated within one and the same Member State. 

This ruling has opened doctrinal and practical issues, some of them are to be dealt 
here. First of all, question on the function and nature of rules of international and internal 
jurisdiction occurs. Interplay of these factors is in forefront of Chapter 2 of this paper.  
Principle of functionality is in adjudicating cross-border family matters best reflected 
through rules on concentration of jurisdiction. As they are advocated both on universal 
(Hague conference of private international law) and European level, paper would present 
the current state of fact as well as costs and benefits of such centralization of jurisdiction 
in settling child abduction cases (Chapter 3). Paper would further present the CJEU ruling 
in case C-498/14 of 9 January 2015 (Chapter 4).Chapter 5 contains remarks on several 
questions: are Member States still free to enact internal rules that influence rules on juris-
diction enacted with EU regulation, are such rules impeding the functioning on internal 
EU legal order?

II.	�R egulatory scheme for rules on internal / 
international jurisdiction

In comparison to internal, in international dispute settlement jurisdictional issues have 
different function and relevance. Determining international jurisdiction is the first step 
that assures that dispute is settled within one national juridical system.1For this utmost 
importance, regulation of international jurisdiction was in the past perceived as purely 
autonomous national issue. International jurisdiction rules were settled within national 
law, pertaining to internal legal sources.2At international level such standing was long 
preserved within multilateral as well as bilateral international conventions. If one inspects 
the Hague conference on private international law (hereinafter HCCH) system, until the 
end of 20th century conventions contained only „indirect“ international jurisdiction – i.e., 
among the rules on recognition and enforcement legislator prescribed the desirable juris-

1  �Đ. Vuković, E. Kunštek, Međunarodno građansko postupovno pravo, Zagreb, Zgombić & partneri, 2005 
2  �S. Triva, V. Belajec, M. Dika, Građansko parnično procesno pravo, Zagreb, Narodne Novine, 2004, p. 259.
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dictions as a precondition for a judgement to be recognized in other contracting states! 
Contracting states are thus not directly obliged to alter their national rules on direct juris-
diction to align them with conventional (indirect) rules, but such development is desirable 
and self-evident.3

Although it has long been argued that true unification results would be achieved only 
with convention double, reaching such compromise on a global scale faced hardship. 
States with no political and economic relations and diverse standing on most appropriate 
criteria for determining jurisdiction clashed in the course of attempts to adopt the Hague 
judgments convention of 1999, which in the end failed adoption.4 With exception of 1996 
Hague Child Protection Measures Convention,5 the indirect system is retained in HCCH 
conventions system, also in the most recent 2007 Convention on the International Recov-
ery of Child Support and Other Forms of Family Maintenance.6

Due to harmonizing activity of European Community Member States reached the 
agreement that free circulation of judgements could only be achieved if unified rules on 
the international jurisdiction exist. It was first confirmed with early adopted 1968 Brus-
sels convention which is convention double.7 EU has in the subsequent era significantly 
altered national systems of direct international jurisdiction. It has over the years enacted 
regulations dealing with wide range of subject matters, preserving the room for inter-
national jurisdictional rules deriving from national sources only to small array. If the in-
spection of the area of “civil and commercial matters” is narrowed to family matters, one 
realizes that variety of layers are however introduced. There is still a possibility to apply 
national jurisdictional criteria in divorce and parental responsibility matters if according 
to rules of jurisdiction prescribed by the Council Regulation (EC) No 2201/2003 of 27 No-
vember 2003 concerning jurisdiction and the recognition and enforcement of judgments 
in matrimonial matters and the matters of parental responsibility, repealing Regulation 
(EC) No 1347/20008 (hereinafter Regulation 2201/2003, Brussels II bis regulation) no oth-

3  �M. Verwilghen, Explanatory Report on the 1973 Hague Maintenance Conventions, HCCH Publications, 
1975, note 47.

4  �R. Brand, „Jurisdictional common ground: in search of a global convention“, in J. A.R.  Nafziger, S. Symeon-
ides (eds.), Law and justice in a multi-state world: essays in honor of Arthur T. von Mehren, Ardsley, 2002, 
p. 11 et.seq.

5  �As the Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and 
Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children,  https://
www.hcch.net/en/instruments/conventions/full-text/?cid=70, (accessed on 30 December 2015).

6  �Hague Convention of 23 November 2007 on the International Recovery of Child Support and Other 
Forms of Family Maintenance, https://www.hcch.net/en/instruments/conventions/specialised-sections/
child-support , (accessed on 30 December 2015).

7  �Convention on jurisdiction and the enforcement of judgments in civil and commercial matters (consolidat-
ed version) OJ L 299, 31.12.1972, p. 0032 – 0042.

8  OJ L 338 , 23.12.2003, p. 0001 – 0029.
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er Member State has jurisdiction (Article 6-7, Article 14). On the other hand, in maters on 
maintenance obligations rules of international jurisdiction deriving from national sources 
have been abolished with enactment of Council Regulation (EC) No 4/2009of 18 Decem-
ber 2008on jurisdiction, applicable law, recognition and enforcement of decisions and 
cooperation in matters relating to maintenance obligations9 (hereinafter Maintenance 
Regulation). CJEU has given many decisions in preliminary ruling procedure where it 
clearly stated that no national interpretation of unified jurisdictional rules is acceptable: 
uniform interpretation which is in accordance to ratio of EU regulation is advocated. All 
of these figures clearly point to the fact that Member States have lost the grounds to enact 
/ interpret rules in area on international jurisdiction falling under rationae materiae EU 
competence. Despite to it, the first preliminary ruling procedure regarding Maintenance 
Regulation poses new questions on interplay of rules on internal and international juris-
diction, which would be dealt with further in this paper.

III.	� Concentration of jurisdiction in adjudicating 
cross-border family matters 

Concentration of jurisdiction by definition means that within certain national juris-
diction a particular court or a limited number of courts can deal with distinctive is-
sue.10Although concentration of jurisdiction has its roots in child abduction matters, it 
is getting ground in wider area of family matters. In some jurisdictions it has long term 
tradition to diverse cross-border family matters,11 whereas in some states concentration 
of jurisdiction has been employed as a court organizational scheme for implementing 
international treaties.12 Some EU Member States have introduced the system of concen-

9  OJ L 7/1, 10.1.2009.
10  �There are various models of performing concentration of jurisdiction. Basics models are:

a)  jurisdiction of a court of higher level (appellate court)
b)  jurisdictions of specialized family courts
c)  jurisdiction of one/several first instance courts.

11  �See G. A. Serghides, „Cyprus” p. 11, B. Greenberger, “Israel”, p. 19, D. P. Cedeno, “Panama”, p. 21, M. E. 
Giménez d Allen, “Paraguay”, p. 22, in „Concentration of jurisdiction under the Hague Convention of 25 
October 1980 on the Civil Aspects of International Child Abduction“, special edition of The Judges’ News-
letter on International Child Protection, Vol. XX / Summer-Autumn 2013. 

12  �Luxembourg Convention of 20 May 1980 on Recognition and Enforcement of Decisions concerning 
Custody of Children and on Restoration of Custody of Children (Belgium, Bulgaria, Finland, Germany, 
Hungary), Hague Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of 
Intercountry Adoption (Bulgaria, Canada (through the Canadian networks of Judges), China (Hong Kong 
SAR) and Finland); Hague Convention of 19 October 1996 on jurisdiction, Applicable Law, Recognition, 
Enforcement and Cooperation in Respect of Parental Responsibility and Measures for the Protection of 
Children (Canada, Finland and Germany); Hague Convention of 13 January 2000 on the International 
Protection of Adults (Germany); Hague Convention of 23 November 2007 on the International Recovery 
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tration as well as for EU instruments in child related matters. Belgium, Bulgaria, Cyprus, 
Finland, France, Germany, Hungary, Netherlands, Sweden and the United Kingdom have 
employed it regarding the Regulation 2201/2003,13 whereas Germany did it in respect of 
Maintenance Regulation. Exactly the first preliminary ruling procedure regarding Main-
tenance Regulation posed new questions on interplay of rules on internal and interna-
tional jurisdiction. 

In joined cases C-400/13 and C-408/1314  requests for preliminary ruling were made 
from the Amtsgericht Düsseldorf and the Amtsgericht Karlsruhe (Germany) whether 
according to the interpretation of the Article 3(a) and (b) of Council Regulation (EC) 
No 4/2009 of 18 December 2008 on jurisdiction, applicable law, recognition and enforce-
ment of decisions and cooperation in matters relating to maintenance obligations Para-
graph 28(1) of the AUG is contrary to Article 3(a) and (b) of Regulation No 4/2009. In 
order to understand the cases at hand as well as the decision of the CJEU it is necessary 
to state the facts of the cases.

These cases have arisen in two disputes relating to claims for maintenance payments, 
first, between Miss Sanders, a minor represented by her mother, Ms Sanders, and Mr 
Verhaegen, Miss Sanders’ father and, second, between Mrs Huber and her husband, Mr 
Huber, from whom Mrs Huber is separated. Those claims were brought, respectively, 
before the Amtsgericht (local court of first instance) of the German towns in which the 
maintenance creditors concerned habitually reside. Amtsgericht Düsseldorf and the 
Amtsgericht Karlsruhe, accoding to a provision implementing in German law the cases 
to which Article  3(a) and (b) of Regulation No  4/2009 refers, declined jurisdiction in 
favour of the Amtsgericht in the town of the seat of the Oberlandesgericht (Higher Re-
gional Court) in whose area of jurisdiction those applicants reside.

In its decision the CJEU took the view that Article 3(b) of Regulation No 4/2009 must 
be interpreted as precluding national legislation such as that at issue in the main pro-
ceedings which establishes a centralization of judicial jurisdiction in matters relating 
to cross-border maintenance obligations in favor of a first instance court which has ju-
risdiction for the seat of the appeal court, “except where that rule helps to achieve the 
objective of a proper administration of justice and protects the interests of maintenance 
creditors while promoting the effective recovery of such claims, which is, however, a 
matter for the referring courts to verify”. [48]

of Child Support and Other Forms of Family Maintenance (Canada). Lortie, Introduction. Concentration 
of jurisdiction, p. 3.

13  �Belgium, Bulgaria, Cyprus, Finland, France, Germany, Hungary, Netherlands, Sweden and the United King-
dom (England & Wales and Northern Ireland), Lortie, Introduction. Concentration of jurisdcition, p. 3.

14  �Joined Cases C-400/13 and C-408/13 Sanders and Huber [2014]
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CJEU placed a heavy test before each specialized court: in every case they have to 
question whether centralized jurisdiction is in balance with other justified principle, par-
ticularly the proper administration of justice and access to justice. 

IV.	� Child abduction as prototype for concentration 
of jurisdiction 

4.1. 	 Legal background

In settling cross border disputes in family matters concentration of jurisdictions is 
best established in child abduction area. It’s great impact on child abduction regime can 
best be justified if we acknowledge the nature and function of the Convention on the Civil 
Aspects of International Child Abduction concluded at the Hague on 25 October 1980 
(hereinafter: 1980 Hague Child Abduction Convention). It is not a typical private inter-
national law treaty that is enacted to deal with merits in child related cases. I recall to an 
interesting comparison: it is more like an ambulance car that comes into play in emergen-
cy situation, if one of the parents retains or removes the child against the will of the other 
parent.15 The return of a child to jurisdiction of his habitual residence prior to wrongful 
retention or removal is to be ordered by a court of refugee within 6 weeks of the initiation 
of the return procedure. In exceptional cases court of refugee can decide to refuse a return 
of a child, but defences to mandatory return must be dealt with extreme caution.16 To be 
able to adjudicate child abduction proceedings in terms of rendering a quality decision 
and in terms of rendering a decision within timeframe of 6 weeks, a judge must have 
certain knowledge and expertise. If no particular rule exists, such a demanding case file 
can end up with a first instance judge not even specialized to family matters, a judge that 
deals with various civil claims or even insolvency at the same time. Such authority cannot 
perform to serve the child friendly justice. The more judicial or administrative authorities 
that have jurisdiction, the more scattered the experience will be among the judges con-
cerned and there will be less consistency of legal practice.17

15  �N. Lowe, M. Nicholls, M. Everall, International Movement of Children: Law Practice and Procedure, Bris-
tol, Jordan Publishing, 2006, p. 196 et.seq.

16  �R. Schuz, The Hague Child Abduction Convention, Oxford, Hart Publishing, p. 223-369; Lowe, Interna-
tional movement of children, p. 291-370.

17  �The issues, conclusions and and recommendations of LEPCA (Lawyers in Europe on Parental Child Ab-
duction). Centrum Internationale Kinderontvoeringreport 2014, p. 6, http://www.lepca.eu/uploads/Re-
port%20LEPCA%202014.pdf, (accessed on 22 October 2015).
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In order to present the full picture of child abduction regime in EU, one must explain 
the function and nature of several rules inserted into Brussels II bis regulation.18Namely, 
detailed rules adopted by Regulation are designed to enhance, as regards relations be-
tween the Member States, the effectiveness of the arrangements established by the 1980 
Hague Convention. These rules remain applicable within the European Union. Arti-
cle 11(1) of the Brussels II bis Regulation sets a rule that if a child is wrongfully removed 
or retained in another Member State holders of the rights of custody can apply for the 
child’s return to the competent authorities in that State. Such request is based on the 1980 
Hague Convention. Room to refuse the return of a child is for the courts of the Member 
State to which the child has been removed narrowed by the Brussels II bis Regulation. 
Article 11(3) to (5) of the Brussels II bis Regulation clearly marks that general rule is the 
return of the child without delay, and refusal is merely an exception. Court can oppose his 
or her return in specific, duly justified cases, in particular, if ‘there is a grave risk that his 
or her return would expose the child to physical or psychological harm’, as prescribed by 
Article 13b of the 1980 Child Abduction Convention.19Unlike the Convention system, in 
system of the Brussels II bis Regulation where the court concerned opposes return, that 
does not automatically bring the dispute concerning the return to an end. Namely, „such 
a decision could be replaced by a subsequent decision by the court of the Member State 
of habitual residence of the child prior to the wrongful removal or retention“. As argued 
by some commentators, judgment refusing the return of a child is to a certain degree 
only a provisional decision. In the system of Regulation the jurisdiction is retained with 
the courts of the merits established under Article 8 which would in general have the final 
word on the parental responsibility issue. In the context of this paper rules that also depart 
from 1980 Child Abduction Convention system, which are embodied in Article 11 (7)-(8) 
present a cornerstone of recent CJEU ruling. These rules would be tightly explained later 
in the paper.

4.2. 	 Prevalence of concentrated jurisdiction in child abduction matters 

Turning to concentration issues in national legislation, even before child abduction 
convention was enacted several states employed such organization of judiciary. In some 
contracting states it came along with the implementation of the 1980 Child Abduction 
Convention,20 and is one of the aspects of English/Welsh system most applauded by the 
HCCH community. Considerable number of states enacted the system following the rat-

18  �Explanatory memorandum of the proposal of the Brussels II bis Regulation, presented on 3 May 2002 by 
the Commission [COM(2002) 222 final, OJ 2002 C 203 E, p. 161].

19  �Recital 17 of the Regulation 
20  �China (Hong Kong SAR), Finland, South Africa and the United Kingdom (England & Walesand Northern 

Ireland), in Ph. Lortie, „Introduction. Concentration of jurisdiction under the Hague Convention of 25 
October 1980 on the Civil Aspects of International Child Abduction“, The Judges’ Newsletter on Interna-
tional Child Protection, Vol. XX / Summer-Autumn 2013, p. 2-3.
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ification of 1980 Child Abduction Convention.21However, around 50 states still haven’t 
concentrated jurisdiction to these matters. Currently, out of 93 contracting states less 
than half have concentrated jurisdictions. Most states have enacted it rather recently, in-
fluenced by its positive effects on procedures in child abduction cases.

If we narrow the focus down to European Union, we may see that in majority of Euro-
pean countries, jurisdiction was more or less concentrated in international parental child 
abduction cases.22Most recent example of introduction of concentrated jurisdiction is the 
Spain23whereas Croatia is still among the countries where jurisdiction to child abduction 
is not concentrated.

Concentration of jurisdiction for child abduction cases is advocated widely: academics 
and policy are attracting attention on importance and desirability that a concentration of 
jurisdiction is brought into force in worldwide,24 but also particularly within EU. Europe-
an Commission Practice guide on application of 2201/2003 regulation states: 

“Although the organisation of courts falls outside the scope of the Regulation, the ex-
periences of Member States which have concentrated jurisdiction to hear cases under the 
1980 Hague Convention in a limited number of courts or judges are positive and show an 
increase in quality and efficiency.”25

Concentration of jurisdiction in child abduction matters has been emphasized as par-
ticularly desirable regional iniciative in Asia-Pacific26 as well Western Balkans region.27 
The positive experience of several countries that have concentrated jurisdiction over 
Hague return cases to a limited number of courts and judges has been widely recognised 
by judges. Concentration of jurisdiction is however scarcely elaborated by doctrine. Lead-

21  �Belgium, Bulgaria, Dominican Republic, France, Germany, Netherlands, Sweden and Switzerland. Lortie, 
Introduction. Concentration of jurisdiction, p. 2-3. 

22  �„Cross-border parental child abduction in the European Union, European Parilament - Study for the 
LIBE Committee“, 2015, http://www.europarl.europa.eu/RegData/etudes/STUD/2015/510012/IPOL_
STU(2015)510012_EN.pdf, (accessed on 30 December 2015), pp. 74-75. 

23  �Law 15/2015 de Jurisdicción Voluntaria, 2.7.2015. http://www.jordanpublishing.co.uk/practice-areas/
international-family-law/news_and_comment/child-abduction-specific-legislation-in-spain#.VooxkPn-
hDIU, (accessed on 30 December 2015).

24  �Lortie, Introduction. Concentration of jurisdiction, p. 2.
25  �Practice Guide for the application of the Brussels IIa Regulation, p. 50 http://ec.europa.eu/justice/civil/

files/brussels_ii_practice_guide_en.pdf, (accessed on 22 October 2015).
26  �Towards the Well-Being of the Child Through the Hague Child Abduction and Protection of Children 

Conventions:  An Asia Pacific Symposium Macao, China. Thursday 25 to Friday 26 June 2015. HCCH, 
note 8.  www.hcchconventions-macausymposium.org/, (accessed on 22 October 2015).

27  �M. Župan, (ed./ur.), Private International Law in the Jurisprudence of European Courts – Family at Focus 
/ Međunarodno privatno pravo u praksi  europskih sudova – obitelj u fokusu, Osijek, Faculty of Law J.
J.Strossmayer University of Osijek, 2015. at: http://www.pravos.unios.hr/katedra-medunarodnog-privat-
nog-prava/recent-updates, (accessed on 15 December 2015).
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ing readings on Child abduction cases advocate concentration of jurisdiction, but do not 
provide for a broader discussion.28

4.3. 	 Judicial specialization in child abduction matters

Concentration can lead to new level of specialization.29Such specialization would en-
tail that within court designated to adjudicate child abduction matters another concen-
tration is proceeded and only one or more specialised judges are responsible for child 
abduction cases.30

In order to further explore the matter of concentration of jurisdiction in child abduc-
tion, especially the cost and benefits of such approach, it is necessary to first explain its 
interrelation to judicial specialization which is regularly implied in the idea of concentra-
tion of jurisdiction. Thereby, there are two aspects of judicial specialization which need to 
be taken into account. Firstly, in Member States there is no coherent approach to judicial 
specialization, and while in some Member States there is a low level of judicial specializa-
tion (Czech Republic, Denmark, Estonia, the Netherlands) in other there is a large num-
ber of specialized courts which are different in nature (Belgium, Finland, Germany).31 This 
illustrates the difference in attitudes of national legislators towards judicial specialization. 
Secondly, although there is a customary perception of specialization as division of work 
between courts into several branches of jurisdiction that have separate appellate instanc-
es and form a separate pyramid of hierarchical institutions (jurisdictional specialization; 
judicial specialization in narrow sense), there are several other categories of specialization 
that need to be considered. A possibility for the parties to have their disputes decided by 
specialized judges may be provided within a ‘specialized’ court but also within a separate 
division or unit within a ‘generalist’ court. Since parties are unaware of the internal divi-
sion because they are only required to approach the territorially competent court, and the 
distribution of cases will be done internally, this category of specialization could be con-
sidered to be internal specialization. When different skills, approaches and competences 
of judges are taken into account when assigning disputes to judges, it is a case of person-
al specialization. Procedural specialization occurs if special methods or ways of solving 
disputes which are regulated or prescribed by law are used in order to resolve a case by 
different specialized courts or judges.32

28  Schuz, The Hague Child Abduction Convention, p. 39.
29  �Bulgaria, Germany, Israel, South Africa and the United Kingdom (England & Wales and Northern Ireland)).
30  �E. Silvestri, „Judicial Specialization: In Search of the ‘Right’ Judge for Each Case?“ Russian Law Journal 

Volume II, Issue 4, 2014., p. 167.
31  �See Uzelac, Alan, Mixed Blessing, of Judicial Specialisation: The Devil is in the Detail, Russian Law Jour-

nal, Volume II, Issue 4, 2014., p. 146-164, at p. 151.
32  See Uzelac, p. 148-149.
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Different approaches towards specialization in national legal systems lead to different 
expectations in terms of the fashion in which justice will be administrated. Also, depend-
ing on whether specialization implies only internal, procedural or personal specializa-
tion or even a combination of several categories it will bring different results in achieving 
ability of the courts to deal with complex and delicate cases (such as cross-border family 
matters) in efficient and expeditious manner. 

In this sense, it should be noted that in relation to concentration of jurisdiction judicial 
specialization obviously cannot be understood unambiguously as entrusting specialist 
judges with adjudicating disputes within a particular court or a limited number of courts. 
Having that in mind, along with other costs and benefits of concentration of jurisdiction, 
divergences caused by differences in approach towards judicial specialization in national 
legal systems of the Member States should be expected. Thereby, the main obstacles to a 
more coherent approach towards judicial specialization in Member States are caused by 
the inability to detect a common set of criteria which must be followed in the choice of 
judges and their respective virtues and values as well as matters to which specialization 
should be applied.33

4.4.	 Cost and benefit  of concentrated jurisdictions 

Principal advantages of concentration of jurisdiction in child abduction can be divided 
to several categories:34

-  �advantages for court system 

-  �clear system of jurisdiction is established

-  �efficient case management is introduced

-  �reviews of performance are facilitated

-  �advantages for policy principles of Hague Child Abduction Conventions

-  �expeditors return procedure has positive effects to main operational princi-
ples of the Convention 

33  See Silvestri, p. 167.
34  �P. Beaumont, P.McEleavy, The Hague Convention on International Child Abduction, Oxford, Oxford Uni-

versity Press, 1999, p. 260; Guide to good practice under the Hague Convention of 25 October 1980 on the 
Civil Aspects of International Child Abduction. Part II – IMPLEMENTING MEASURES, Hague Confer-
ence on Private International Law 2003; J. Yokoyama, „A Japanese Implementation Bill for the 1980 Child 
Abduction Convention“, in  A Commitment to Private International Law. Essays in honour of Hans van 
Loon / Un engagement au service du droit international privé. Mélanges en l’honneur de Hans van Loon, 
Permanent Bureau of the HCCH, Intersentia, 2013, p. 664; Schuz, The Hague Child Abduction Conven-
tion op.cit. p. 39.
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-  �advantages to adjudication process

-  �elimination of any confusion as to the competent court and the law applicable 

-  �improvement in relation to the quality of the decisions;

-  �accumulation of experience among the judges concerned;

-  �creation of a high level of interdisciplinary understanding of Convention ob-
jectives (particularly distinction from custody proceedings)

-  �child-friendly justice

-  �improvement in relation to duration of the proceedings;

-  �mitigation against delay;

-  �consistency of practice by judges and lawyers

-  �consistency and coherency in the case law

-  �enhanced legal certainty 

-  �development of mutual confidence

-  �people have greater confidence in trusting justice and its institutions

-  �between judges and authorities in different legal systems

-  �facilitates judicial liaison.

Main disadvantages are:

-  �not always practical for geographical reasons (particularly large countries);

-  �encounters problems with enforcement,35 that can be various:

-  �if there is a specialised enforcement court the possible benefits of a concen-
tration of jurisdiction at the enforcement stage should be balanced against the 
advantages of proximity of the enforcement court to the place of enforcement 
(enforcement court has to be close to the scene of enforcement-location of a 
child, thus selection of appropriate measure of enforcement is facilitated and 
cooperation and surveillance of local enforcement officers is assured).

-  �if a concentration of jurisdiction at the level of the courts is not supplemented 
by a concentration of competence at the level of the 

35  �Guide to Good Practice under the Hague Convention of 25 October 1980 on the Civil Aspects of In-
ternational Child Abduction, Part IV – Enforcement, https://www.hcch.net/en/news-archive/de-
tails/?varevent=201, (accessed on 30 December 2015),  p. 11-13.
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a)  �enforcement officers, problems may encounter as working routines which 
have developed between a court and the competent local enforcement of-
ficers may differ from one district to another; 

b)  �other professionals involved in enforcement (e.g., child protection author-
ities), problems may encounter. Therefore it is advisable that even concen-
tration of child protection authority is introduced.  

-  �in both above mentioned situations co-operation between new partners is 
established only for one particular case; communication should be clearly and 
explicitly prescribed or agreed; benefit can be that there are no personal con-
tacts that could deprive professionalism of handling the case – particularly 
having in mind the sensitives of return procedure. 

4.5.	� Challenging concentration of jurisdiction in child abduction matter – CJEU in  
Bradbrook v. Aleksandrowicz36

CJEU was asked by Cour d’appel de Bruxelles (Belgium) to give a preliminary ruling 
to clarify the interpretation of Article 11(7) and (8) in relation to assigning jurisdiction 
to a specialist court to consider a child abduction case, even though another court of the 
same Member State is already seized in parental responsibility proceedings to the merits. 
In order to understand the cases at hand as well as the decision of the CJEU it is necessary 
to state the facts of the cases.

The father is an English national who lives in Belgium. The mother is a Polish national 
who lives in Poland, where she gave birth to their child. Subsequently mother and a child 
moved to Belgium, but only the mother has a parental responsibility, she lived with a child 
while the father had regular contacts with the child. Mother and a child went to Poland for 
holidays, and remained there, whereas father applied to a juvenile court seeking custody 
over the child, as well as for prohibition of leaving Belgium. First instance court retained 
the custody with the mother, and contacts with the father. Father appealed the decision, 
but also initiated return of a child through Hague Child Abduction procedure, along the 
Regulation 2201/2003. Polish court reached the conclusion that the child had its habitual 
residence in Belgium, but the Polish judge issued a decision of non-return in accordance 
to Article 13 of the Hague Convention. This Polish decision was transmitted to the Bel-
gian authorities in accordance to 11(6) of the Regulation 2201/2003. In accordance to Bel-
gian law the case file was allocated to a family Court of First Instance, and after the entry 
into force of the new law (Loi de 30 juillet portant la creation d’un tribunal de la famille et 
de la jeunesse) the case was reallocated to the pertinent specialized Court.

36  �Case C-498/14 PPU Bradbrooke [2015]
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At that moment parallel proceedings occurred, as the second instance court proce-
dure was pending in the first custody case to which father has appealed. Belgian court 
of appeal which was seized by a father in the child return application asked the CJEU to 
clarify whether Article 11(7) and (8) shall be interpreted as precluding the possibility that 
a Member State favours the specialization of courts in cases of parental abduction to the 
procedure set forth in the same provisions, even when a court or a tribunal has already 
been seized of substantive proceedings relating to parental responsibility.

Details of the legal background of the case follow. Relevant Articles 11(6) – (8) of 
Brussels II bis Regulation serve in situations of child abduction within EU. These rules up-
grade the system introduced by Hague Child Abduction Convention, and aim to foster the 
child abduction return mechanism among Member States. Provision sets that if a judge 
of a Member State delivers a non-return decision pursuant to Article 13 of Hague Child 
Abduction Convention, a copy of that decision must be sent to the authority competent 
to decide upon the case or to the central authority where the child was habitually resident 
immediately before being wrongfully removed of retained. Receiving court or central au-
thority must notify the parties of such decision and invite them to make submissions to 
the court, in accordance with national law, within three months of the date of notification. 
Upon such submission that court can still review the case and hinder a final ruling on 
custody of the child. Pursuant to Article 11(8) such judgement on merits overrules the 
non-return order of a refugee court, moreover, such judgement is automatically enforce-
able according to Article 42.

At present case, the internal rule on specialization with concentrated jurisdiction led 
to uncertainty in application of the Regulation. Therefore, the first question for the CJEU 
is whether a Member State is permitted to opt for a specialisation of courts which are 
to have jurisdiction in that regard, even where proceedings of which the subject-mat-
ter is parental responsibility with respect to the child who has been wrongfully removed 
are already pending before another court of that State. The other question was whether 
the national law that is removing, from the court seized of proceedings on the substance 
of parental responsibility jurisdiction to give judgment on the custody of the child, de-
spite the fact that this court has jurisdiction under the Regulation, is compatible with the 
Regulation. 

The mere referring court is keen to accept the interpretation that national rules pres-
ent an obstacle to smooth application of the Regulation, whereas both the Belgian Gov-
ernment, Commission and the Advocate General (hereinafter AG) Jääskinen supported 
the contrary argument. 

As previously stated by CJEU in the context of Brussels Convention,37  and later in 
the context of child abduction under Regulation Brussels II bis: “Even if the object of the 

37  �Case C‑365/88 Hagan [1990] ECR I‑1845, paragraphs 19 and 20; Case C‑68/93 Shevill and Others [1995] 
ECR I‑415, paragraph 36 and Case C‑159/02 Turner [2004] ECR I‑3565, paragraph 29.
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Regulation is not to unify the rules of substantive law and of procedure of the different 
Member States, it is nevertheless important that the application of those national rules 
does not prejudice its useful effect”.38 In order to put these two sides into balance, and 
to answer the questions put before the CJEU, AG Jääskinen takes a closer look to provi-
sion of the Regulation and conducts it’s a teleological interpretation. Article 11(6) states 
there is an obligation to inform ‘the court with jurisdiction or the central authority in the 
Member State where the child was habitually resident’ and to send immediately a copy of 
that order and copies of all relevant documents, all ‘as determined by national law’. AG 
Jääskinen states:

“Given the wording of Article 11(6), which does not have as one of its objectives 
the identification of which court, among those situated within the territory to the 
Member State where the child was habitually resident, ought to receive the infor-
mation referred to in that provision, I consider that there can be scarcely any doubt 
that each Member State has the option of designating, by adopting a domestic rule 
concerning jurisdiction, the national court which is to be the recipient.”39

Concern raised by the referring court is whether the national rules that allow differ-
ent courts to rule on these matters is justified by the Regulation, as they advocate that 
according to the first clause of Article 11(7) the notification procedure is required ‘[u]
nless the courts of the Member State where the child was habitually resident immediately 
before the wrongful removal or retention have already been seized by one of the parties’, 
which they find reaffirmed in the recital 18 of the preamble to the Regulation: ‘unless the 
court in [the Member State where the child was habitually resident immediately before 
the wrongful removal or retention] has been seized, this court, or the central authority, 
should notify the parties’. Referring court argues that the EU legislature wanted to main-
tain the jurisdiction of a court in that Member State which was in the position of being 
already seized of a dispute that relates to parental responsibility of a wrongfully retained 
child, in accordance with the general rule of perpetuatio fori. Several relevant academic 
sources40as well as European Commission Practice Guide41supports such interpretation. 
AG remains with rather vague ground in its explanation on the wording of Article 11(7) 

38  �Case C-195/08 PPU Rinau [2008] and case C-211/10 PPU Povse [2010]
39  AG Jääskinen opinion [44].
40  �P. McEleavy, „The New Child Abduction Regime in the European Union: Symbiotic Relationship or Forced 

Partnership?“, Journal of Private International Law, No 1, 2005, p. 30;  U. Magnus, P. Mankowski (eds.) 
Brussels II bis Regulation, Munich, Sellier European Law Publishers, 2012, p. 142 et seq.

41  �‘If a court in the Member State of origin has previously issued a judgment concerning the child in question, 
the documents shall in principle be transmitted to that court. In the absence of a judgment, the informa-
tion shall be sent to the court which is competent according to the law of that Member State“. Practice 
guide, p. 58.
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and prior seizing of a court. Even though AG was previously in favour of a more general 
wording of Article 11(7), here he argues that „the qualification in recital 18 relates to the 
prior seizing not of any court whatsoever of the Member State where the child was ha-
bitually resident, without any distinction, but of a specific court, namely that court which 
has jurisdiction in that Member State to receive the file relating to the non-return order“.42

However, the position taken he defences arguing that these provisions are a qualifi-
cation that is to be red differently, not merely by grammatical interpretation of the law, 
but rather in conjunction to other CJEU rulings.43CJEU judicature to this field is founded 
on protection of fundamental rights of the child, its best interest principle deriving from 
UN CRC convention and what is reaffirmed with Article 24(2) and (3) of the Charter of 
Fundamental Rights of the European Union (hereinafter Charter). Best interest of a child 
is further envisaged by the Regulation rules aiming to enhance prompt and efficient pro-
cedures in child related matters. Several rules are in the context of child abduction serving 
that principle. Firstly, rule of Article 11(3) set a six weeks after the application is lodged for 
the court seized of an application for return to issue a decision. Secondly, rule of Article 
11(6) requires the notification on the non-return decision done within one month of the 
date of the non-return order’. Thirdly, Article 11(7) sets a new timeframe for the parties 
to make submissions within three months of the date of recieving the information on 
non-return order. 

However, these rules are indefinite while making a reference to the provisions of „na-
tional law“: they do not speak of the construction of national judicial system. Concretely, 
Article 11(6) as regards the communication of information on the non-return order to the 
competent authorities in the Member State where the child was habitually resident, as well 
as Article 11(7) as regards the requirements pertaining to the notification of that informa-
tion to the parties and the invitation to the parties to make submissions to the court having 
jurisdiction. These rules are indefinite in comparison to the wording of Maintenance Reg-
ulation which refers to „the court for the place where the creditor is habitually resident“. 
These facts are by AG opinion sufficient to justify that the Brussels II bis regulation leaves 
it up to the Member State to allocate the action to competent authority of its preference.44

If one acknowledges that Member States are free to enact national rules on specializa-
tion, it remains to question if in this particular case such national rules are impairing the 
effectiveness of the Regulation. As far as Belgian rules to adjudicate the child abduction 
cases are concerned, their aim may not be considered inconsistent with the Regulation 

42  AG Jääskinen opinion [61]. 
43  AG Jääskinen opinion [52].
44  �AG Jääskinen opinion [58]. 
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aims.45 Ever since its enactment in 1998 when an emergency procedure as in summary 
proceedings is introduced, and its revision in 2007 when specialisation of judges and a 
concentration of jurisdiction is introduced, such rules aim to reinforce the 1980 Child 
Abduction regime.

Further concern relating to national law relates to compatibility of the legislation of the 
Member States on concurrent proceedings to particular requirements of expedition and 
effectiveness imposed by the Regulation. As in the present case, court of the merits which 
was first seized had to stay its proceedings and wait until the specialized court ruled on 
the child abduction matters. It derives that for the purpose of effectiveness and best in-
terest of a child it would be reasonable to allow the court first seized to proceed also in 
the child abduction matters, as that court has already reached evidences and has relevant 
information on the relationship of the child with both parents, parental abilities, habits of 
the parents, material circumstances of the case in general. 

CJEU rendered a decision on the conformity of specialized courts with the Regulation 
2201/2003 on 9th January 2015. CJEU states that provision of Article 11(7) does not aim 
to determine the exact national competent authority. Court considers it to be a technical 
provision that determines the modalities of notification of the non-return decision.46CJEU 
held that Regulation 2201/2003 is not intended either to modify or to harmonize Member 
States’ substantial and procedural rules, but they remain regulated by national legal sourc-
es. Still, CJEU emphasized that national provisions cannot undermine the regulation’s 
effet utile, which is particularly directed towards conformity with the fundamental rights 
of the child, as prescribed in particular with Article 24 of the Charter of Fundamental 
Rights of the European Union. Effects of Article 24 are particularly directed towards the 
right of a child to maintain personal relationships and direct contact with each parent and 
obligation to ensure the case is dealt with expeditiously. In the end, as long as promptness 
of procedure in adjudicating child abduction cases is not jeopardized, such specialization 
of a court cannot be contrary to effet utile of the Regulation.

“In the light of the foregoing, the answer to the question referred is that Article 
11(7) and (8) of the Regulation must be interpreted as not precluding, as a general 
rule, a Member State from allocating to a specialised court the jurisdiction to ex-
amine questions of return or custody with respect to a child in the context of the 
procedure set out in those provisions, even where proceedings on the substance 
of parental responsibility with respect to the child have already, separately, been 
brought before a court or tribunal.”47

45  �M. De Hemptinne, „Belgium“, in Concentration of jurisdiction under the Hague Convention of 25 October 
1980 on the Civil Aspects of International Child Abduction“, special edition of The Judges’ Newsletter on 
International Child Protection, Vol. XX / Summer-Autumn 2013, p. 5-6.

46  Bradbrooke v Aleksandrowicz [46].
47 Ibid, [54]. 
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V.	 Concluding remarks 

Although internal organization of judiciary is not in domain of EU competence nor its 
regulatory activity, national rules on jurisdiction can be decisive for implementation of EU 
acquis. When child abduction cases are at stake, it has been advocated by academics and 
international organizations that concentration of jurisdiction is preferable. By definition, 
concentration of jurisdiction means that within certain national jurisdiction a particular 
court or a limited number of courts can deal with child abduction matters. Such structure 
of adjudication can lead to new level of specialization, which would entail that within court 
designated to adjudicate child abduction matters another concentration is proceeded and 
only one or more specialised judges are responsible for handling such cases. As advocated 
by doctrine, the quality of decisions and the efficiency in the disposition of cases are the 
two virtues of a specialized judiciary. Cost-benefit analyses of concentrated jurisdiction 
can be done on its most employed prototype - child abduction cases. As presented in the 
paper, detailed list of pro is far beyond the list of contra. List of the benefits of concentra-
tion and specialization, as well as positive experience of concentrated jurisdictions that 
manage to deal child abduction cases within defined timeframe of 6 weeks are in support 
this CJEU ruling. However, this case file, along with AG opinion, reflects the difficulties 
of handling cases in EU civil justice area. Closer inspection reveals that despite the fact 
that European Commission advocates concentration of jurisdiction, guidance prescribed 
by the same Commission may not always be consistent to national rules. The case at hand 
reaffirms that synergy of such national rules with EU rules is needed. This case file empha-
sizes that CJEU employs the fundamental human rights, particularly the children’s rights 
prescribed by the Charter, to support the idea it finds worthy justification. 

This CJEU ruling reaffirms the standing that it is a matter of the national procedural 
law of a Member State to assign a specialist court jurisdiction to consider parental child 
abduction issues. Moreover, in context of the provisions of Article 11(7)-(8), as long as any 
rules established in relation to the allocation of jurisdiction to the specialist court were 
consistent with the operation and effectiveness of Brussels II bis. Despite rather simple 
standing instruction, CJEU prescribes an “operation and effectiveness test” before any 
national system with concentrated jurisdiction. 
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I. 	In troduction 

In the case of A.K. and L. v. Croatia1 (hereinafter: A.K. and L. v. C.), the first applicant 
was a person with a mild mental disability2 who applied to the European Court of Human 
Rights (hereinafter: ECtHR) due to violation of the right to family life between her and 
her son L. Since A.K. was, following a decision of the competent court, divested of her 
parental rights in respect of L. and since according to the Croatian family law legislation, 
no parent’s consent for child adoption is required if the parent has been divested of his/
her parental rights, L. was adopted without consent of A.K. What is disputable in this case 
is the reasoning of the competent national court implying that due to her mild mental 
disability and scoliosis, A.K. should have been provided assistance in the protection her 
rights and interests because she was not able to protect them herself and she should have 
been provided professional help and support in the exercise of her parental rights, instead 
of having been divested thereof. Nonetheless, A.K. had been, based on a decision of the 
competent court which adjudicated following a request of the Welfare Centre, divested of 
her parental rights, after which L. was adopted without her consent. Although A.K. had 
never directly hurt the interests of her child and even though she, within the limits set by 
her (mild) mental disability, had shown concern for her child and expressed a wish to pro-
ceed with maintaining family life with her child, the system did not protect her parental 
rights and thus, referring to the best interests of the child, irreversibly broke the family 
bond between A.K. and her son L. 

1  �A. K. and L. v. Croatia, ECtHR, Application no. 37956/11 [2013]
2  �T. Not explains it in a way that people with mental disabilities should be classified as disabled persons. This 

author stresses that people with mental disabilities are also known as persons with developmental disabili-
ties or persons with special needs, but the term of persons with intellectual disabilities has lately prevailed 
in this context. She also warns that the differences in the terminology and definitions, which exist both in 
professional books and relevant regulations, may affect the consistence of law enforcement and bring to 
denial of certain privileges and rights. See T. Not, ’’Mentalna retardacija: definicija, klasifikacija i suvre-
mena podrška osobama s intelektualnim teškoćama, eng. Mental Disability: Definition, Classification and 
Contemporary Support to Persons with Intellectual Disabilities’’, Nova prisutnost, vol. 6, no. 3, 2008, p. 341. 
A. Došen also observes that the term of mental retardation (disability) has been substituted with the term 
of intellectual disability which is defined as ’’a deficiency in psychosocial development (particularly its cog-
nitive segment) with respect to an average person of the same chronological age.“ She then suggests that 
’’pursuant to international systems of classification of mental disorders (DSM IV and ICD 10), intellectual 
disabilities are classified according to the following criteria:
- reduced cognitive ability (IQ score in psychometric tests below 70)
- difficulties in adaptive behaviour  
- diagnosis before the age of 18 years.“ This author emphasizes that intellectual difficulties are not mental 
but developmental disorders and hence they cannot be treated or cured like some other illnesses but one 
should  focus on stimulation of possible development. See A. Došen, ’’Poremećaji ponašanja i psihički 
poremećaji osoba s intelektualnim teškoćama, eng. Behavioural Disorders and Mental Disorders of Per-
sons with Intellectual Disabilities’’, Socijalna psihijatrija, vol. 38, no. 2, 2010, p. 109-110.
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This paper begins with analysis of the circumstances of the case of A.K. and L. v. C, 
basic objections of the applicant and conclusions of the ECtHR. All the controversial 
case-related issues of child adoption without consent of the parent with intellectual and 
physical disabilities are also taken into consideration. The paper attempts to answer if 
there is a conflict between the principle of the best interest of the child and the funda-
mental parental right to provide childcare even in case of a parent’s intellectual disability. 
Since the judgment in the case of A.K. and L. v. C. was passed when the Family Act was 
in force3 [(hereinafter: FA (2003)], the relevant legal issues are viewed through the prism 
of this Act. Taking account of the standpoints of the ECtHR in the case of A.K. and L. v. 
C, the new Family Act4 [hereinafter: FA (2015)] has brought some novelties relating to 
the protection of the parental rights of those who are not capable of protecting their own 
rights and interests, which is also discussed in this paper.  

Although the judgment uses the term of ’mental disability’, the respective literature has 
recently replaced it with the notion of ’intellectual disability’5, so wherever in the paper 
reference is not made exclusively to the judgment in the case of A.K. and L. v. C., the term 
of ’intellectual  disability’ will be preferred.6

II. 	 Case of A.K. and L. v. C. 7

2. 1. 	 The Circumstances of the Case 

The first applicant A.K. was born in 1987. The second applicant L., the biological son 
of the first applicant was born on 10 December 2008. By a decision of the K. Welfare Cen-
tre of 19 December 2008, L. was placed in a foster family in another town, on the ground 
that the first applicant was unemployed and had no income, was supported by her mother, 
attended a special needs programme in school and lived with her mother and mentally ill 
brother in an old and dilapidated house without heating. 

The Welfare Centre drew the conclusion that A.K. is mildly mentally retarded and 
lodged a request with the court proposing that A.K. be divested of parental rights since 
she lived in poor housing conditions, in untidy and unmaintained premises, since she had 

3  �Obiteljski zakon, eng. Family Act  (Official Gazette 116/03, 17/04, 136/04, 107/07, 57/11, 61/11)
4  �Obiteljski zakon, eng. Family Act (Official Gazette no. 103/15)
5  �See footnote no. 2. 
6  �Zakon o socijalnoj skrbi, eng. Social Welfare Act (Official Gazette no. 157/13, 152/14, 99/15) in its Article 

4 item 9 defines a disabled person as ’’a person with long-term physical, mental, intellectual or sensory im-
pairment which may, in interaction with various drawbacks, prevent such a person from full and efficient 
participation in the society on an equal footing to a person without disabilities’’. 

7  Quoted from the judgment in the case of A. K. and L. v. Croatia
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visited her son only twice in a one-year time and was not interested in him, so she, ac-
cording to the Centre’s opinion, had abandoned her child and had not created appropriate 
conditions for joint life with her child within a year after the child had been separated 
from its family. The first applicant contested the request and asked the court to restore 
her parental rights and give her a chance to care for the child again. For the sake of deter-
mining the facts in the case, the competent Municipal Court ordered the first applicant to 
undergo psychiatric expertise. The expertise resulted in the diagnosis that A.K. was affect-
ed by a mild intellectual disability accompanied with severe scoliosis and that due to her 
mental and physical condition, she was not capable of providing her son with good care. 

On 10 May 2010, the K. Municipal Court divested the first applicant of her parental 
rights in respect of her son L., stating that ’’this court accepts the opinion of the expert ... 
and considers that the mother ... is not able to care for L. Owing to her health – advanced 
scoliosis – she is not able to pick the child up, hold him in her arms, run after him, or pre-
vent him from hurting himself, because the scoliosis prevents her from moving quickly. 
In addition, at the hearings held before this court, [hereinafter: the Court] established that 
the mother spoke with difficulty and had a limited vocabulary, which indicated a risk that, 
if entrusted to his mother’s care, the child would not learn to speak or would learn to do 
so with a delay. It is questionable whether he would be able to start his schooling on time, 
because he would surely be behind in his development in comparison with other children 
of the same age; so this Court cannot allow that to happen, because the child has the right 
to a life of good quality in orderly surroundings with all the necessary care, and, above all, 
in sanitary conditions, none of which he would have with his mother.

In her reply the respondent stated that she wished to try to care for her son L., but this 
Court, in order to protect the wellbeing of the child, cannot allow such an experiment.“ 

On 28 October 2010, the first applicant’s legal aid lawyer lodged a request with the K. 
Municipal Court, asking it to restore her parental rights in respect of L. The first applicant 
alleged that her living conditions had significantly changed after the decision divesting 
her of her parental rights had been adopted. Thus, her mentally ill brother no longer lived 
in the same household but had been placed in an institution; the house had been partly 
renovated and a heating system had been installed. She also argued that a mild intellectual 
disability should not be a reason for depriving her of her parental rights and that the alle-
gations that she did not know how to prepare meals or care for a child had not been true. 
Furthermore, no expert opinion had established that she had a speech problem and had 
limited vocabulary or a limited ability to reason which would create a risk that the child, 
if entrusted to her care, would not learn how to speak.

On 10 December 2010, the first applicant informed the Welfare Centre that in a tele-
phone conversation with L.’s guardian, which took place on 7 December 2010, she had 
learned that L. had been put up for adoption. She asked the Welfare Centre to provide 
her with all the relevant information concerning the adoption of her son L. On 14 De-
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cember 2010, the Welfare Centre replied that L. had been adopted by the final decision of 
15 October 2010 and that no consent for adoption was needed from the parent who had 
been divested of parental rights, and that such a parent could not be a party to adoption 
proceedings.8 No further information could be given to her since the data concerning the 
adoption were confidential.

2.2. 	 The Applicant’s Objections

The first applicant complained that hers and her son’s right to respect for family life 
protected by the European Convention on Human Rights9 (hereinafter: ECHR) under Ar-
ticle 8 thereof10 had been infringed in that she could not effectively participate in the pro-
ceedings concerning her parental rights, and that her son was put up for adoption without 
her knowledge, consent or participation in the adoption proceedings.

The first applicant also complained, under Article 6 of the ECHR, that she had not 
been a party to the adoption proceedings, that she had not given her consent to the adop-
tion and that she had never been informed that such proceedings had been instituted. In 
this connection, the first applicant complained that her child’s guardian had been an em-
ployee of the Welfare Centre that had carried out the adoption proceedings, and claimed 
that the guardian had influenced the initiation of the adoption proceedings instead of 
protecting the first applicant’s rights.

The first applicant also complained that her child had been taken from her owing to 
her intellectual disability and physical impairment and that therefore she had been dis-
criminated against on that basis. She relied on Article 1411 of the ECHR.

2.3. 	 Basic Conclusions of the ECtHR

While judging in this case, the ECtHR noted as follows:

8  �Pursuant to Article 138 paragraph 3 of the FA (2003), parents whose consent for child adoption is not re-
quired shall not be deemed a party in adoption proceedings.

9  �The ECHR was adopted by the Council of Europe in 1950, it came into force in 1953 and Croatia ratified it 
together with its Protocols in 1997.

10  �Article 8 of the ECHR, reads as follows:
“1. Everyone has the right to respect for his private and family life, his home and his correspondence.
2. There shall be no interference by a public authority with the exercise of this right except such as is in accord-
ance with the law and is necessary in a democratic society in the interests of national security, public safety or 
the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or 
morals, or for the protection of the rights and freedoms of others.”

11  �Relevant part of Article 14 of the ECHR reads as follows:
“The enjoyment of the rights and freedoms set forth in [the] Convention shall be secured without discrimina-
tion on any ground such as sex, race, colour, language, religion, political or other opinion, national or social 
origin, association with a national minority, property, birth or other status.”
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“The Court considers that the national authorities should have ensured that, in view 
of the importance of the proceedings at issue for her right to respect for her family life, 
the first applicant’s interests were adequately protected in the proceedings at issue. That 
the first applicant could not properly understand the full legal effect of such proceedings 
and adequately argue her case and thus protect her rights and interests as the biological 
mother of L., is evidenced by her above-described personal circumstances. ... The Court 
finds it difficult to accept that a person whose speech impediment and limited vocabulary 
were taken as grounds to fear that she would not be able to teach her child to speak prop-
erly, would be able to argue her case in proceedings before the national courts concerning 
her parental rights. ... Owing to the decision of 10 May 2010, divesting the first applicant 
of her parental rights in respect of L., the first applicant was subsequently excluded from 
the adoption of L. Therefore, in the proceedings preceding a decision of such paramount 
consequences, the applicants’ rights and interests should have been adequately protected 
by the first applicant being provided with proper assistance by a lawyer in the interests 
of affording her the requisite consideration of her views and protection of her interests 
as well as those of her biological son L. from the standpoint of preserving ties with his 
biological mother. While those proceedings were pending, the first applicant learned on 
7 December 2010 that L. had already been adopted. The proceedings for restoring the first 
applicant’s parental rights were therefore terminated on 28 January 2011. No further rem-
edy would have served any purpose, since no proceedings concerning the first applicant’s 
parental rights could be continued owing to the fact that L. had already been adopted. The 
Court further notes that the first applicant was not informed of the adoption proceedings 
and was not heard at any time in that connection. Since she was not a party to the adop-
tion proceedings she had no right to use any remedy in the context of those proceedings. 
While the Court can accept that her consent, owing to the fact that she had been divested 
of her parental rights, was not necessary in the adoption proceedings, it nevertheless con-
siders that where, as in Croatia, a national system allows for parental rights to be restored, 
it is indispensable that a parent be given an opportunity to exercise that right before the 
child is put up for adoption, should such a possibility have any meaning. In the present 
case, by not informing the first applicant about the adoption proceedings the national 
authorities deprived her of the opportunity to seek restoration of her parental rights be-
fore the ties between the biological parent and child were finally severed by the child’s 
adoption. She was thus prevented from enjoying her right guaranteed by the Family Act.“

Against this background the ECtHR concluded that it came to violation of Article 8 of 
the Convention. Having found violation of this provision, the ECtHR concluded that no 
separate issue arises under Article 6 § 1 of the Convention. The ECtHR also concluded that 
it is not necessary to examine any further complaint under Article 14 of the Convention. 
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III. 	� What is Disputable in the Case of A. K. and L. v. C 
in Regard to Child Adoption without Consent 
of a Mother with Intellectual and Physical 
Disabilities?

As shown in the circumstances of the case of A. K. and L. v. C, the Welfare Centre did 
not require consent of A. K. for adoption of her son L. Furthermore, despite the resistance 
to divest her of parental rights and her struggle for the child’s return, the child was adopt-
ed without her knowledge and consent. The circumstances in this case entail that one 
should take into consideration the legal frameworks regulating consent of parents with 
intellectual and physical disabilities.

First of all, it is important to accentuate that parents’ intellectual and physical disa-
bilities themselves shall, neither pursuant to the FA (2003) nor in line to the FA (2015)12, 
constitute a ground on which a child could be adopted without consent of its parents.13 
In the judgment A. K. and L. v. C. disability is not stated as the reason why the Welfare 
Centre did not require consent of A.K. for adoption of L., but only deprivation of her pa-
rental rights. In fact, in compliance with the FA (2003), a child may be adopted without 

12  �See Chapter V.
13  �Obiteljski zakon, eng. The Family Act (Official Gazette 162/98) encompassed a provision, according to 

which adoption could be carried out against the will or without consent of the non-resident parent if such 
has grossly neglected their care for the child for over three months (Article 129 paragraph 2). It is hard 
to assume which circumstances may lead to a failure of the non-resident parent to care for their child for 
over three months. It is certain that the circumstances due to which a parent might grossly neglect the care 
for their child do not necessarily have to arise solely from the action of the parent, so this provision hid 
the danger of adopting the child against the will of the non-resident parent and in case the parent could 
not provide the child with proper care for objective reasons for over three months. Among other things, a 
parent’s intellect disabilities might be the cause that he/she does not properly care for her/his child, which 
does not necessarily mean that the parent has no emotional bonds with the child or that he/she does not 
want to provide proper care for the child, but more likely that the former is not (currently) capable thereof 
due to his/her intellectual disabilities. It is this issue that appeared in the case of A.K. and L. v. C. If this 
provision had been in force at the time when the Welfare Centre decided on child adoption in the referring 
case, it would have represented a legal ground for adoption against the will of A.K. even if there had been 
no judicial decision on the divestment of parental rights. Having observed the dangers emerging from 
the legal possibility that the Welfare Centre makes a discretional assessment if it would come to adoption 
against the will of a parent with parental rights, the legislator, by adopting the FA (2003), withdrew such a 
legal possibility. It is worth mentioning that the research conducted by D. Hrabar and A. Korać-Graovac 
has demonstrated that all the possibilities foreseen by the FA (1998) relating to adoption without a parent’s 
consent, in respective cases, the welfare centres applied only the prerequisite that a parent had already 
been divested of his/her parental rights and they did not exercise their power to determine the circum-
stances of the case and make an adoption decision against the will of the parent pursuant to Article  129 
paragraph 2of the Family Act (1998). See D. Hrabar and A. Korać-Graovac, Primjena obiteljskopravnih 
mjera za zaštitu dobrobiti djece te zasnivanje posvojenja bez pristanka roditelja, eng. Implementation of 
Family Law Measures for the Protection of the Well-Being of Children and Adoption without Consent of the 
Parents, Zagreb, Pravni fakultet Sveučilišta u Zagrebu, 2003, p. 119.
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consent of a parent deprived of their parental rights, a parent fully incapacitated for work 
and a minor parent who cannot comprehend the meaning of adoption.14 To sum up, since 
A.K. was divested of her parental rights, she was not invited to provide consent for the 
adoption of her son. 

The European Convention on the Adoption of Children (Revised)15 stipulates that adop-
tion shall not be granted without consent of the parents, but if the father or mother is not a 
holder of parental responsibility in respect of the child, or at least of the right to consent to 
an adoption, the law may provide that it shall not be necessary to obtain his or her consent.16

Europe’s White Paper  on principles concerning the establishment and legal 
consequences of parentage17 also sets forth that adoption shall not be granted without 
consent of the mother and father, but consent of the mother or the father or both of them 
shall not be required if they are not holders of parental rights.18

Indeed, from the aspect of both international and national law, there is nothing con-
troversial in the fact that in the case of A.K. and L. v. C, L. was adopted without consent of 
his mother A.K. who had been previously divested of her parental rights. However, what 
requires speculations is the ground for divestment of the first applicant’s parental rights 
and their close link with her intellectual disabilities and severe scoliosis. After psychiatric 
examination, A.K. was diagnosed with a mild mental disability accompanied with severe 
scoliosis, which makes her incapable of caring for her son. The Welfare Centre had pre-
viously ascertained that the mother does not maintain personal hygiene nor cleans her 
housing premises. It is to be assumed that such conduct has resulted from her intellectual 
disability, due to which the applicant was not able to understand the dangers of such a way 

14  �Article 130 of the FA (2003)
15  �The European Convention on the Adoption of Children was adopted in Strasbourg in 1967. In 2008, the 

Council of Europe opened the revised European Convention on the Adoption of Children for signing. 
The revised Convention entered into force on 1 September 2011. Croatia has neither signed the European 
Convention on the Adoption of Children (1967) nor the revised European Convention on the Adoption of 
Children (2008). See a comparative view to these Conventions in A. Korać Graovac, ’’Europska konvencija 
o posvojenju djece, eng. European Convention on the Adoption of Children’’, Dijete i društvo, vol. 11, no. 
1/2, 2009, pp. 279-292. See also D. Hrabar, ’’Posvojenje na razmeđi interesa posvojitelja i posvojenika, eng. 
Adoption at the Crossroads between Adopters and Adopted Children’’, Zbornik radova Pravnog fakulteta 
u Zagrebu, vol. 58, no. 5, 2008, pp. 1107-1139, D. Jakovac-Lozić, ’’Ususret novoj Europskoj konvenciji o 
posvojenju djece, eng. Meeting the New European Convention on the Adoption of Children’’, Zbornik 
radova Pravnog fakulteta Sveučilišta u Mostaru, 2007, pages 91-121.  

16  �See Article 5, paragraph 1 item a and paragraph 4 of the European Convention on the Adoption of Children.
17  �Council of Europe’s Committee of Experts on Family Law on 15 January 2002 adopted a “White Paper on 

principles concerning the establishment and legal consequences of parentage”. “White Paper” contains 29 
principles which are contained in the following 3 parts: principles relating to the establishment of legal 
parentage; principles relating to legal consequences of parentage; and possible legal consequences where 
parentage has not been established.

18  See Principle 15.
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of life for her and the child. Therefore, one can conclude that the intellectual disabilities 
did not set grounds for not requiring the A. K. consent for the adoption. Yet, the intellec-
tual and physical disabilities had resulted in the mother’s incapability to provide the child 
with proper care, which motivated the competent Court to divest her of parental rights. 
So, it can be implied that in this concrete case, it was the mother’s intellectual and physical 
impairment that brought to adoption of the child without her consent.

In this respect, one can raise the question whether a parent’s intellectual and physical 
disability can constitute a firm ground for divestment of his/her parental rights. Pursuant 
to the FA (2003), which was in force at the time when the decision on the divestment of 
the first applicant’s parental rights was made, the reasons for divestment of parental rights 
include abuse and severe infringement of parental responsibilities, duties and rights.19 In 
the light of Article 114 paragraph 2 of the FA (2003), a parent shall be considered abusing 
or severely violating parental responsibilities, duties and rights if he/she:

1. �inflicts physical or emotional violence on the child, including exposure to violence 
among adult family members,

2. �abuses the child sexually,
3. �exploits the child, forcing it to excessive labour or labour which is not appropriate 

for its age,
4. �permits the child to consume alcoholic beverages, drugs or other narcotics,
5. �guides the child to socially unacceptable behaviour,
7. �does not provide the child with proper care as its non-resident parent,
8. �does not create, without having justified grounds for not doing so, conditions for 

joint life with the child within a period of three years after becoming its non-resi-
dent parent,

9. �does not provide for the basic needs of the child as its resident parent or does not 
adhere to the measures previously passed by a competent body for the sake of pro-
tection of the rights and wellbeing of the child,

10. in any other way severely abuses the rights of the child.

As presented above, the FA (2003) does not regard parents’ intellectual and physical 
disabilities as a reason for divestment of his/her parental rights. Only if a parent with in-
tellectual and physical disabilities has abused or severely violated his/her parental respon-
sibilities, duties and rights in one of the ways laid down in Article 114 paragraph 2 of the 
FA (2003), he/she could be deprived of parental rights like any other parent.  

It is rather unusual that the psychophysical condition of A. K. lead to deprivation of 
her parental rights but not to deprivation of her capacity for work, even though the FA 

19  �Article 114 paragraph 1 of the FA (2003)
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(2003) foresaw the possibility of full or partial deprivation of capacity for work. If she had 
been deprived of capacity for work, a guardian would have been appointed to her in order 
to protect her fundamental human rights which could not obviously be protected by her-
self, such as the right to family life with her child.20 Actually, the purpose of guardianship 
as an institute from the field of family law is protection of the rights and interest of per-
sons who, due to their condition, might get into an underprivileged position with respect 
to other persons or groups.21

The same authority is competent of conducting adoption proceedings and of care for 
people who are incapable of defending their rights and interests, so what is even more 
surprising is the fact that in the case of A.K. and L. v. C, the Welfare Centre made an 
adoption decision referring to the protection of the interests of the child and at the same 
time completely neglected the rights and interests of the mother with intellectual disabil-
ities. Particularly worrying is the fact that the Welfare Centre did only fail to provide the 
mother with necessary aid after the divestment of her parental rights but also excluded 
her from making any decisions relating to her child. Moreover, it did not take so long at 
all for the Welfare Centre to make a decision on child adoption whereat it fully neglected 
the mother’s appeal to get her son back, try to care for him and create conditions for living 
with him. One can conclude that the competent bodies made a huge mistake in this case 
and thus violated the fundament human rights of both the mother and her son.

IV. 	�B est Interests of the Child and the Parental 
Rights of Parents with Intellectual Disabilities 

It is quite certain, as pointed out by B. Rešetar, that the institute of parental care will 
remain immortal in its core and exist as long as the human race. On the other hand, 
one cannot ignore the fact that the world unstoppably goes on and brings what used 
to be unimaginable.22 Once it was believed that persons with intellectual disabilities 

20  �On the family law regulation of the status of persons deprived of capacity for work see in I. Milas, ’’Obitel-
jskopravni status osoba lišenih poslovne sposobnosti, eng. The Status of Persons Deprived of Capacity for 
Work in Family Law’’, Zagreb, Pravni fakultet Sveučilišta u Zagrebu, 2005. More on the role of a guardian 
in the protection of persons who are incapable of protecting their rights and liabilities see in I. Milas 
Klarić, ’’Pravni status skrbnika kao jamstvo zaštite ljudskih prava odraslih osoba, eng. The Legal Status of 
a Guardian as a Guarantee of Protection of Human Rights of Adults“, Zagreb, Pravni fakultet Sveučilišta 
u Zagrebu, 2010.

21  �Similarly J. Džankić and I. Milas Klarić, ’’Uloga skrbnika u zaštiti osobnosti osobe lišene poslovne sposob-
nosti, eng.The Role of a Guardian in the Protection of the Personality of Persons Deprived of Capacity for 
Work’’, Pravnik, vol. 44, no. 88, 2010, p. 89.

22  �B. Rešetar, ’’Pravna zaštita prava na (zajedničku) roditeljsku skrb – kamo vodi ovaj put kojim smo krenuli, 
eng. Legal protection of the Right to (Joint) Parental Care – the Path We Have Taken?’’, Pravna zaštita prava 
na (zajedničku) roditeljsku skrb, Osijek, Pravni fakultet Sveučilišta J.J.Strossmayera u Osijeku, 2012, p. 244.
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were incapable of providing adequate care for their children and could not benefit from 
teaching programmes23. Consequently, the parental rights of persons with intellectual 
disabilities used to be fully marginalized. Today the possibility of exercising their pa-
rental rights is in the focus of interests of numerous experts.24 There is much more ac-
knowledgement than before that while many such parents face specific and challenging 
problems, they remain parents, with the same hopes and fears as others.25

Taking into consideration all presented in relation to the case A. K. and L. v. C. so 
far, one faces the question if the principle of the best interests of the child contradicts 
the prior right and duty of parents to provide their children with care in situations in 
which a child’s parent is a person with intellectual disabilities. In order to answer the 
question if there is a conflict between the principle of the best interest of the child and 
the prior right and duty of parents to provide their child with care in situations in which 
a child’s parent is a person with intellectual disabilities, one should first define what the 
best interest of the child in such situations really is. 

The Convention on the Rights of the Child26 prescribes that ’’in all actions concerning 
children, whether undertaken by public or private social welfare institutions, courts of 
law, administrative authorities or legislative bodies, the best interests of the child shall be 
a primary consideration’’.27 The preamble of the Convention on the Rights of the Child 
states that ’’child, for the full and harmonious development of his or her personality, 
should grow up in a family environment, in an atmosphere of happiness, love and un-
derstanding“. This Convention prescribes that the child shall have the right to parental 

23  �See E. Emerson et al., ’’Clinical Psychology and People with Intellectual Disabilities’’, Malden/Oxford/West 
Sussex, John Wiley & Sons, 2012, p. 296.

24  �See, for instance, C. Andritschke, Was lässt Eltern mit geistiger Behinderung zu schwierigen Fällen werden?: 
Befunde, Konflikte, Herausforderungen, Hamburg, Diplom.de, 2010; H. Cleaver et al., Children’s Needs – 
Parenting Capacity: Child abuse, Parental mental illness, learning disability, substance misuse, and domes-
tic violence, London, The Stationery Office, 2011; G. Llewellyn et al. (ed.), Parents with Intellectual Disa-
bilities: Past, Present and Futures, West Sussex/Oxford/ Malden, John Wiley & Sons, 2010; R. Mildon et al. 
, Best Practice in Parenting Education: Understanding and Supporting Parents with Learning Difficulties, 
Carlton, Victorian Parenting Centre, 2011; K. MacLean and M. Aunos, ´Addressing the Needs of Parents 
with Intellectual Disabilities: Exploring a Parenting Pilot Project´, Journal on Developmental Disabilities,  
vol. 16, no. 1, pp. 18-33.; K. Schiborr, Zur Lebenssituation von Eltern mit geistiger Behinderung und ihren 
Kindern, GRIN Verlag, 2003 etc.

25  �S. McGaw, ´What Works for Parents with Learning Disabilities? – Summary´, 2000, available at http://
www.barnardos.org.uk/wwparwld.pdf, (accessed 2 December 2015.)

26  �The Convention on the Rights of the Child was adopted at the 44th session of the General Assembly of the 
United Nations held on 20 November 1989 (Resolution no. 44/25) and it came into force on 2 September 
1990. Pursuant to the Decision on Publishing Multilateral Treaties to which Croatia has been a contracting 
party based on succession recognitions (Official Gazette – International Treaties no. 12/93), Croatia has 
been a contracting party to the Convention on the Rights of the Child since 8 October 1991.

27  �Article 7 paragraph 1 of the Convention on the Rights of the Child
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care28 and that it shall not be separated from its parents against their will29. If separation 
is necessary due to protection of the interests of the child, all the persons whose inter-
ests are being decided upon shall have the right to participate and be heard in proceed-
ings dealing with their rights and interests.

The Convention on the Rights of Persons with Disabilities30 prescribes that ’’States 
Parties shall ensure that a child shall not be separated from his or her parents against 
their will, except when competent authorities subject to judicial review determine, in 
accordance with applicable law and procedures, that such separation is necessary for the 
best interests of the child. In no case shall a child be separated from parents on the basis 
of a disability of either the child or one or both of the parents.’’31

The foreword of the Guidelines for Practice on National and Intercountry Adoption 
and Foster Family Care32 governs that ’’as a matter of principle, all efforts should be di-
rected to ensuring that children be raised by their own families’’ and the basic principles 
of these Guidelines set forth that ’’priority for a child is to be cared for by his/her biologi-

28  �Article 7 of the Convention on the Rights of the Child:
´(1) The child shall be registered immediately after birth and shall have the right from birth to a name, the 
right to acquire a nationality and. as far as possible, the right to know and be cared for by his or her parents.
(2) States Parties shall ensure the implementation of these rights in accordance with their national law and 
their obligations under the relevant international instruments in this field, in particular where the child 
would otherwise be stateless.´

29  �Article 9 paragraphs 1, 2 and 3 of the Convention on the Rights of the Child:
´(1)States Parties shall ensure that a child shall not be separated from his or her parents against their will, 
except when competent authorities subject to judicial review determine, in accordance with applicable law 
and procedures, that such separation is necessary for the best interests of the child. Such determination may 
be necessary in a particular case such as one involving abuse or neglect of the child by the parents, or one 
where the parents are living separately and a decision must be made as to the child’s place of residence.
(2)In any proceedings pursuant to paragraph 1 of the present article, all interested parties shall be given an 
opportunity to participate in the proceedings and make their views known.
(3) States Parties shall respect the right of the child who is separated from one or both parents to maintain 
personal relations and direct contact with both parents on a regular basis, except if it is contrary to the 
child’s best interests.´

30  �Convention on the Rights of Persons with Disabilities and its Optional Protocol was adopted on 13 De-
cember 2006 at the United Nations Headquarters in New York, entered into force on 3 May 2008. Croatia 
signed the Convention on the Rights of Persons with Disabilities in 2007.

31  �Art. 23. par. 4. Convention on the Rights of Persons with Disabilities
32  �́ The Child’s Right To Grow Up in a Family: Guidelines for Practice on National and Intercountry Adoption 

and Foster Family Care´ (1997). This document provides guidelines for practice on national and inter-
country adoption and foster family care, developed under the aegis of the International Council on Social 
Welfare and incorporating the work of over 200 practitioners, experts, and government officials repre-
senting nearly 30 countries. Available at http://eric.ed.gov/?id=ED423025, (accessed 1 December 2015.) 
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cal parent/s’’33 and that ’’governments and societies shall commit themselves to providing 
families the possibility and encouragement to care for their own children.’’34

From the legal point of view it is impossible to give a single answer to the question 
in which situations it is in the best interest of the child that its parent with intellectual 
disabilities does not provide it with care without an interdisciplinary approach to this 
vital and legally very delicate issue. Assessment of the type and intensity of the risk for 
the child when its parent does not provide it with proper care, no matter if the inade-
quate care results from the parent’s intellectual disabilities or any other reason, is most-
ly an exceptionally complex task.35 The answer to the question if support of the family 
or detachment of the child is the key that resolves this issue in the event of inadequate 
parental care depends on the circumstances of every single case.36 

However, it should be noted that the respective literature often highlights that an in-
tellectual disability per se is a poor indicator of parental capacity and that there are many 
other factors that will influence a parent with an intellectual disability’s capacity to pro-
vide adequate care to their children, such as poverty, unemployment, social isolation, 
stress, domestic violence etc.37  A. Lamont and L. Bromfield stress that the experience 

33  Principle 3.3.
34  Principle 3.4.
35  �See M. Ajduković (ed.) and T. Radočaj (ed.), ´Pravo djeteta na život u obitelji: stručna pomoć obiteljima s 

djecom i nadzor nad izvršavanjem roditeljske skrbi kao proces podrške za uspješno roditeljstvo, eng. The 
Right of the Child to Live in a Family: Professional Help Provided to Families with Children and Super-
vision over Providing Childcare as a Process of Support for Successful Parenthood´, UNICEF Office for 
Croatia, 2008.

36  �Not speaking about the context of the risks exclusively caused by parents’ intellectual disabilities but 
generally about the risk factors for the child in a family, M. Ajduković claims that most countries have in-
tegrated the ’’family support’’ model, which concentrates on strengthening of the family in order to enable 
it to perform its function of bringing up children, with the ’’saving children’’ model or with their separation 
from a risky environment. This author also shares the opinion that both models have their good and bad 
sides. Hence, putting a primary focus on ´saving children” leads to situations in which many children are 
separated from families who had, with appropriate expert support, a potential to provide these children 
with good care. On the other hand, preference of the ´family support” model brings to short-term and 
multiple separation and return of children to their families, which additionally jeopardizes their sanity. 
Therefore it is necessary, from the viewpoint of M. Ajduković, to find the right balance between these 
two approaches, taking account of the best interest of the child in every single case. M. Ajduković, ´Rane 
intervencije i ostale intervencije u zajednici kao podrška roditeljima pod rizicima, eng. Early and Other In-
terventions within a Community as Support to Parents at Risk´, Prava djeteta na život u obitelji, UNICEF 
Office for Croatia, 2008, p. 74.

37  �See, for example, H. Cleaver et al., ´Children’s Needs - Parenting Capacity: The Impact of Parental Mental 
Illness, Problem Alcohol and Drug Use, and Domestic Violence on Children’s Development´,  The Station-
ery Office, London, 1999, A. Lamont i L. Bromfield, ´Parental intellectual disability and child protection: 
Key issues´, National Child Protection Clearinghouse, Australian Institute of Family Studies, Melbourne, 
2009, available at https://aifs.gov.au/cfca/publications/parental-intellectual-disability-and-child-protec-
tion-key-i, (accessed 21 December 2015).
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of these factors does not mean that parents are at high risk of abusing their children - 
the problem might increase the risk, but could be counter-balanced by other protective 
factors. Even where the risk is high, it does not mean that parents definitely will abuse or 
neglect their children. However, identification of risk factors is valuable as it may help 
to determine the support needs of parents with intellectual disabilities, or situations 
where the risk of children’s safety and wellbeing is unacceptable high.38 They also assert 
that many parents with intellectual disabilities will be able to provide sufficient and sup-
portive care to their children, however others will need additional support and training. 
The capacity for the service system to accommodate the support needs of such parents 
is a critical step in trying to reduce the over-representation of parents with intellectual 
disabilities in the child protection system. 39 ’’Parents with an intellectual disability are 
not a homogenous group. Cognitive limitations vary from individual to individual and 
IQ testing fails to reflect the way in which individuals adapt to their environments or 
their social functioning. It is important for each case featuring a parent with an intel-
lectual disability be assessed individually with consideration given to the risk and the 
protective factors. When concerns regarding parental capacity are raised, practitioners 
making assessments, need to focus on how the parent’s intellectual disability or learning 
difficulty is affecting their parenting and whether they are experiencing other stressors 
that may increase the risk of children experiencing abuse or neglect“.40

M. A. Field and V. A. Sanchez also suggest that the ability of a parent to provide ad-
equate childcare cannot be predicted on the basis of intelligence alone and that as with 
parents without disabilities, the ability to parent successfully depends on a wide range of 
factors.41 Some parents with intellectual disabilities may neglect their child, but it is not 
clear whether children of parents with intellectual disabilities are at greater risk than 
other children - particularly given the variation in the degree of intellectual disabilities 
and the impact it may have on children’s safety and wellbeing. 42

A similar standpoint is promoted by A. Tymchuk and M. Feldman who also hold that 
parents with intellectual disabilities, like any other group, are diverse with regard to their 
parenting skills so that parent intelligence is a poor predictor of parenting capacity.43

38  A. Lamont and L. Bromfield (2009)
39  A. Lamont and L. Bromfield (2009)
40  A. Lamont and L. Bromfield (2009)
41  �M. A. Field and V. A. Sanchez, Equal Treatment for People with Mental Retardation: Having and Raising 

Children, Cambridge, Harvard University Press, 1999.
42  �A. Lamont and L. Bromfield, ´Parental intellectual disability and child protection: Key issues´, available 

at https://aifs.gov.au/cfca/publications/parental-intellectual-disability-and-child-protection-key-i, (ac-
cessed 21 December 2015).

43  �A. Tymchuk and M. Feldman, ´Parents with mental retardation and their children: Review of research 
relevant to professional practice´, Canadian Psychology, vol. 32, 1991, pp. 486-496.
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If the conclusions on the parental rights of persons with disabilities, which can be 
found in contemporary works belonging to other scientific disciplines, are adjusted to 
the legal frameworks for the parental rights of persons with disabilities, one has to con-
clude that parents with disabilities should not experience discrimination based on ste-
reotypes and presumptions about their parenting capacity. Such a stance is held by the 
ECtHR too. The case of A. K. and L. v. C. is not the only case in which the ECtHR has 
been invited to adjudicate on violation of the right to the private and family life of the 
child and its disabled parent as a consequence of separation of the child from the fam-
ily only on the ground of the parent’s disability. The case-law of the ECtHR constantly 
warns us that separation of a child from its family due to a parent’s disability may lead 
to infringement of the right to respect for private and family life under Article 8 of the 
ECHR.44 

It is beyond any doubt that welfare centres should be the ones to undertake a meas-
ure for the  protection of the personal interests of the child or to, if need be, propose 
pronouncement of one of the repressive measures by the court if they assess that a par-
ent (due to his/her intellectual disabilities) does not provide proper childcare. Although 

44  �P. Bartlett points out that ECtHR case 46544/99 Kutzner v. Germany [2002] ´is the first family law case to 
be brought by parents with intellectual disabilities´; P. Bartlett, Mental Disability and the European Con-
vention on Human Rights, Leiden/Boston, BRILL, 2006, page 195.
In the Kutzner v. Germany case, the applicants were parents with mild intellectual disabilities who lived 
with their two daughters, who were late developers, and who were receiving educational assistance and 
support. A court withdrew the applicants’ parental rights and ordered their placement with foster parents 
on the grounds that applicants did not have the intellectual capacity required to bring up their children. 
The girls were placed in separate, unidentified foster homes. The applicants’ visiting rights were sharp-
ly restricted. The applicants alleged a breach of Article 8, arguing that the withdrawal of their parental 
rights over their daughters and their placement with foster parents had infringed the applicants’ right to 
respect for family life under Article 8. Although the authorities may have had legitimate concerns about 
the late development of the children, the ECtHR considered that both the care order itself and the manner 
in which it was implemented were unsatisfactory. Bearing in mind the children’s age, severing contact 
and limiting visiting rights could lead only to the children’s increased ´alienation´ from their parents and 
from each other. The interference was therefore not proportionate to the legitimate aims pursued. Quoted 
from J. Fialaet al. (ed.), ´Summaries of Mental Disability Cases Decided by the European Court of Human 
Rights´, Mental Disability Advocacy Center, 2007.
ECtHR case 39948/06 Saviny v. Ukraine [2008] concerned the placement of children in public care on 
the ground that their parents, who have both been blind since childhood, had failed to provide them with 
adequate care and housing. The domestic authorities based their decision on a finding that the applicants’ 
lack of financial means and personal qualities endangered their children’s life, health and moral upbring-
ing. The Court held that there had been violation of Article 8 (right to respect of private and family life) of 
the Convention, doubting the adequacy of the evidence on which the authorities had based their finding 
that the children’s living conditions had in fact been dangerous to their life and health. It was observed in 
particular that the judicial authorities had only examined those difficulties which could have been over-
come by targeted financial and social assistance and effective counselling and had not apparently analysed 
in any depth the extent to which the applicants’ irremediable incapacity to provide requisite care had been 
responsible for the inadequacies of their children’s upbringing.  Downloaded from the ECtHR webpage, 
available at http://www.echr.coe.int/Documents/FS_Parental_ENG.pdf, (accessed 1 December 2015).
See also ECtHR case 35731/97 Venema v. The Netherlands [2002].
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the possible conflict between the best interests of the child and the prior right of a par-
ent with intellectual disabilities may be viewed through all the repressive measures for 
the protection of the personal interests of the child foreseen by family law legislation45, 
the child can be adopted without consent of its parent only if he/she has been divested 
of his/her parental rights. Accordingly, against the will of the parent, none of the other 
repressive measures can result in irreversible termination of the parent-child bond as a 
result of child adoption.46 

The moment of the assessment if the child’s right to family life needs to be pro-
tected by   withholding it from adoption is indicative and decisive indeed.47 It seems 
that this issue as well as responses thereto are even more complex when a decision on 
the adoption of a child of parents with intellectual disabilities is to be made. In such 
situations it is impossible to provide a single answer to the question where to draw a 
line between the best interest of the child and the prior right of its parents to provide 
childcare without interdisciplinary analysis of the circumstances of every single case.48 
Still, the importance of providing persons with intellectual disabilities with assistance 
and support and of protecting the family bond between the child and its parent with 
intellectual disabilities instead of breaking it, is nowadays growing.49 As C. Watkins 
stated, if we are truly concerned about the welfare of children, we should invest more 

45  �On repressive measures for the protection of personal rights and wellbeing of the child from the inter-
disciplinary, comparative and international aspect, see B. Rešetar and S. Aras, Represivne mjere za zaštitu 
osobnih prava i dobrobiti djeteta, eng. Repressive Measures for the Protection of the Personal Rights and 
Wellbeing of the Child, Osijek, Pravni fakultet Sveučilišta J.J.Strossmayera u Osijeku, 2014.

46  �The FA (2015) foresees exceptional cases in which a parent’s’ consent for child adoption may be substituted 
by a court decision in non-contentious proceedings. See Chapter V.

47  �Similarly in D. Hrabar, ´Pravo djeteta na obiteljski život, eng. The Child’s Right to Family Life´, Dijete i 
društvo, vol. 7, no. 2, 2005, page 391.

48  �The psychological-sociological aspects of adoption represent an inseparable part of the legal dimension of 
this institute. D. Jakovac-Lozić, Posvojenje, eng. Adoption, Split, Pravni fakultet Sveučilišta u Splitu, 2000, 
p. 169.

49  �There are a large number of projects indicating it. E.g., the European Commission within the Lifelong 
Learning Programme co-funded project ´PID - Parents with Intellectual Disabilities - EUROPEAN FAM-
ILY SET.´ The overall objective of the project is based on the 2006 Convention on the Rights of Persons 
with Disabilities, Article 23. The project will meet this convention by supporting people with disabilities 
in matters of marriage, family, parenthood, and relationship, prevent separation of families, learning from 
good practice examples from all over the world, developing family competences by intergeneration/family 
learning, etc. See http://www.docfoc.com/european-family-set-parents-with-intellectual-disabilities, (ac-
cessed, 1 December 2015).
United Kingdom’s Department of Health fund the project ´Inclusive support for parents with a learning 
disability´. See report that describes this project available at https://www.mencap.org.uk/sites/default/
files/documents/2011-03/making%20the%20difference.pdf, (1 December 2015).
The Australian government has funded a capacity-building model known as ´Healthy Start: A national 
strategy for children of parents with intellectual disabilities´. See more in D. McConnell et al., ´Healthy 
Start.” A National Strategy for Parents With Intellectual Disabilities and Their Children´, Journal of Policy 
and Practice in Intellectual Disabilities, vol. 5, no.3, 2008, pp. 194-202.
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money and energy in preventive services for families rather than in parental rights 
termination.50 The success of the family law protection of the family depends primarily 
on the willingness to ensure, at institutional level, sufficient funds, services and aid 
for parents providing proper childcare.51 A society has to demonstrate willingness to 
embrace people with any mental disability and to apply modern models for providing 
support to these people.52 

Concerning all the aforementioned, one can draw the conclusion that divesting par-
ents with intellectual disabilities of parental rights may be justified only in situations in 
which regardless of all the necessary assistance provided by the system, the parent is 
in no way capable to provide proper childcare, so the best interest of the child should 
be protected by entrusting it to another person. Since such a parent is not in position 
to exercise his/her parental rights, it makes no sense to elaborate the conflict between 
his/her parental rights and best interest of the child. In case a parent with intellectual 
disabilities is capable of providing childcare within acceptable level, he/she should not 
be deprived of his/her parental rights.53 Divestment of parental rights in regard to a 
parent who is, though with assistance of the system, capable of providing proper child-
care does not facilitate but supress the child’s interests. Therefore, it is to ascertain that 
there should be no conflict between the best interest of the child and the prior right 
and duty of parents to provide childcare if a child’s parent is a person with intellectual 
disabilities.

The United States National Council on Disability (independent federal agency making recommendations 
to the President, Congress and other federal agencies regarding policies, programs, practices, and proce-
dures that affect people with disabilities, to enhance the quality of life for all Americans with disabilities 
and their families) 2012 made a report ´Rocking the Cradle: Ensuring the Rights of Parents with Disabil-
ities and Their Children´, available at https://www.ncd.gov/rawmedia_repository/89591c1f_384e_4003_
a7ee_0a14ed3e11aa.pdf, (accessed 1 December 2015.). The goal of  Rocking the Cradle  is to advance 
understanding and promote the rights of parents with disabilities and their children. The report provides 
a comprehensive review of the obstacles people with diverse disabilities, experience when exercising 
their fundamental right to create and maintain families, as well as persistent, systemic, and pervasive 
discrimination against parents with disabilities. 

50  �C. Watkins, ´Beyond Status: The Americans with Disabilities Act and the Parental Rights of People Labe-
led Developmentally Disabled or Mentally Retarded´, California Law Review, vol. 83, no. 6, 1995, pp. 1475.

51  �A. Korać Graovac, ’’Obiteljskopravna zaštita osobnih interesa djece prije izdvajanja iz obitelji: prava djece 
– odgovornosti i prava roditelja, eng. The Family Law Protection of the Personal Interests of Children Prior 
to the Separation from Their Families: the Children’s Rights – the Parents’ Liabilities and Rights)’’, Prava 
djeteta na život u obitelji, UNICEF Office for Croatia, 2008, pp. 53-54.

52  T. Not (2008), p. 339.
53  Certainly, if there is no any other reason for divestment of parental rights.
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V. 	� Response of the New Family Law Legislation to 
the Case of A.K. and L. v. C.

Speaking within the sphere of the protection of parental and other rights of persons 
with intellectual disabilities granted by the new family law legislation54, it should be noted 
that the FA (2015) has abandoned the institute of full deprivation of capacity for work. As 
highlighted by S. Aras, beside abandoning the institute of full deprivation of capacity for 
work and enhancing the procedural law position of people subject to proceedings for dep-
rivation of capacity for work, the FA (2015) has raised the quality of the provisions on the 
guardianship of adults with disabilities, taking into account the autonomy of their will.55

Taking into consideration the viewpoints of the ECtHR expressed in the judgment 
both in the case of A.K. and L. v. C. and in the case of X v. C.56, the FA (2015) has paid great 
attention to the case-law protection of the interests of parents who are not capable of 
protecting their rights and interests.57 Unlike the FA (2003), the FA (2015) does not regard 
deprivation of capacity for work as the reason why parent’s consent for child adoption is 
not required. Pursuant to Article 188 of the FA (2015), a parent’s consent is not required 
only if the parent has:

1. died, disappeared or is not known or 

2. been divested of parental rights. 

If consent for child adoption is to be given by a parent deprived of capacity for work, 
irrespective of his/her partial or full incapacity, the parent shall be able to understand the 
meaning of consent for the adoption and the competent welfare centre is obliged to in-
form him/her about the appertaining consequences. If a parent incapacitated for work is 
not capable of comprehending the meaning of consent for the adoption, his/her consent 

54  �Which other significant novelties have been introduced into the family law legislation by the Family Act 
(Official Gazette no. 75/14), that have been incorporated in the FA (2015) see in S. Ledić, ´Glavne znača-
jke reforme obiteljskog prava i postupka, eng. Main Features of the Family Law and Procedure Reform´, 
Aktualnosti hrvatskog zakonodavstva i pravne prakse, vol. 21, 2014, pp. 197-233.

55  �See S. Aras, ´Što donosi novi Obiteljski zakon, eng.What Brings the New Family Act?´, Pravo i porezi, Vol. 
24, No. 11, 2015, page 25.

56  �XECtHR case 11223/04 X v. Croatia [2008]. In this case, the ECtHR found violation of Article 8 of the 
ECHR since the state had, by not preventing the exclusion of the applicant as a person incapacitated for 
work from the proceedings having resulted in the adoption of her daughter, failed to secure respect for her 
private and family life. More on this and other judgments of the ECtHR relating to the Croatia and the area 
of the protection of people with mental disorders see in I. Milas Klarić, ´Reforma skrbničkog zakonod-
avstva i europski pravni okvir (Reform of the Guardianship Legislation and European Legal Framework)´, 
Godišnjak akademije pravnih znanosti Hrvatske, vol. 5, no. 1, 2014, pp. 103-110.

57  �Although A.K. was not deprived of capacity for work, she was mildly mentally retarded, because of which 
she was capable of protecting her rights and interest in an adequate way.
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can be substituted by a court decision58, but in compliance with Article 190 paragraph 
1 item 3 of the FA (2015), it shall be only possible if the parent is incapable of providing 
childcare to such an extent that he/she is not capable of providing any segment of child-
care on a permanent basis and there is no chance that the child will be raised by the child’s 
close relatives and the child is expected to benefit from the adoption.59

As far as the case of A.K. and L. v. C. is concerned, the provisions of the FA (2015) 
regulating adoption proceedings, particularly the protection of the rights and interests of 
a person incapacitated for work, could not though protect the rights and interests of A.K. 
since she was not deprived of capacity for work but of parental rights. Yet, the previous 
lines suggest that according to the circumstances of this concrete case, it should not have 
come to divestment of parental rights in the first place. If the first applicant had not been 
divested of her parental rights, it would not have been possible, pursuant to the FA (2015), 
to substitute her consent for the adoption with a court decision because she was not in-
capable of providing childcare to such an extent that she could not provide any segment 
of childcare on a permanent basis. Besides, neither of the other two requirements under 
Article 190 of the FA (2015) for substitution of parent’s consent with a court decision was 
met. The requirements are as follows:

1. parent has been abusing or severely violating his/her parental responsibilities, duties 
and right or has been showing a lack of interest in the child for a longer period of time and 
adoption would be beneficial for the child,60

2. parent has been abusing or severely violating his/her parental responsibilities, duties 
and right for a shorter period of time but to such an extent that he/she will never be eligi-
ble for conferring the childcare on him/her on a permanent basis.

The FA (2015) foresees the possibility of divesting a parent with intellectual disabilities 
of his/her parental rights in the event his/her mental ability is so limited that he/she is not 
capable of providing any segment of childcare on a permanent basis whereat the wellbeing 
of the child is put in jeopardy.61 Otherwise, divestment of parental rights of a parent with 
intellectual disabilities may be initiated only if such a parent, like any other non-disabled 
parent:

58  �A court decision in non-contentious proceedings which is made following a proposal of a welfare centre.
59  �Which other forms of the protection of adults with disabilities is foreseen by the Family Act (2015) see in 

S. Aras, pp. 28-30. 
60  �The court shall reject any proposal for making a decision substituting a parent’s consent for child adoption 

if the welfare centre did not previously notice the parent thereabout or inform him/her about the possibil-
ity of being pronounced the measure of intensive professional help or if it has been less than three months 
since the day of the notice or if it has been less than three months since the first attempt to determine 
the parent’s place of living in case it was not possible to give notice to the parent due to his/her unknown 
address. See Articles 189 and 190 of the FA (2015).

61  Article 171 paragraph 1 item 6 of the FA (2015)
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1.  �abuses or severely violates his/her parental responsibilities, duties and rights,62

2.  �has abandoned the child,

3.  �if the child is exposed to violence among adult family members,

4.  �if a report of the competent welfare centre implies that the parent does not honour 
the measures, decisions and instructions previously issued by a welfare centre or 
court for the purpose of protection of the rights and wellbeing of the child, 

5.  �if a report or assessment of the competent welfare centre suggests that return of the 
child to its family after an implemented measure for protection of the rights and 
wellbeing of the child would represent a serious threat to the child’s life, health and 
development, and 

6.  �based on a valid verdict against the parent in cases involving some of the crimes 
explicitly laid down in the FA (2015), which have been committed against his/her 
child.63

Like the FA (2003), the FA (2015) also requires no consent for child adoption in case a 
parent has been deprived of his/her parental rights. Nevertheless, the FA (2015) stipulates 
that the competent welfare centre shall provide a parent divested of parental rights with 
the possibility to express his/her opinion on possible child adoption. The parent’s opinion 
is not binding, but the welfare centre experts are obliged to take such an opinion into con-
sideration when making assessment if adoption in a concrete case is the most convenient 
form of permanent child placement.64

If a person is deprived of capacity for work in the part referring to the exercise of his/
her parental rights, these rights shall, according to the FA (2015), be suspended. During 
the suspension, daily childcare may be provided individually by the person in question or 
collectively with the other parent or the child’s guardian. Suspension of parental rights 
due to legal obstacles shall be terminated if the reasons for the suspension seize to exist.65

What is particularly important in this context is that the FA (2015) foresees the pos-
sibility of providing professional help and support in the exercise of parental rights. The 
competent welfare centre shall supply parents with professional help and support if it 
finds that they are not capable of autonomously providing full or partial childcare due 
to circumstances affecting them or the child whereat the child’s development is put in 
jeopardy but not its life or health.66 Such a measure shall be pronounced if a child grows 

62  Article 170 of the FA (2015)
63  Article 171 paragraph 1 items 1-5 of the FA (2015)
64  See Article 210 of the FA (2015)
65  See Article 114 of the FA (2015)
66  This measure is regulated in Articles 140-144 of the FA (2015)
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up in a risky environment and the parents (or other persons who provide childcare on a 
daily basis) are not capable of providing autonomous and proper childcare due to special 
circumstances, including parents’ intellectual disabilities.

The presented overview and analysis of the relevant provisions of the FA (2015) reveal 
major improvements in the protection of the parental rights of persons with intellectual 
disabilities. Still, it should not be forgotten that “no reform can succeed if the perception 
is not changed, so it is necessary to provide people with intellectual disability with social 
support at all levels in order to help them preserve and reinforce what they have all in 
common – their own dignity.“67

VI. 	 Conclusion

While once it was common to think that parents with intellectual disabilities are not 
capable of providing proper childcare, today there is a growing number of those who real-
ize that parental intellectual disability affects parenting capacity to the extent that parents 
with intellectual disability are unable to provide adequate care for their children and that 
the diagnosis of intellectual disability per se is a poor indicator of risk for child abuse and 
neglect. Here the emphasis is put on assuring aid and support to people with intellectual 
disabilities in providing childcare in order to protect, where possible, the child-parent 
bond instead of breaking it.

The case of A. K. and L. v. C. makes us consider if Croatian institutions keep track with 
contemporary world trends when it comes to providing parents with intellectual disabil-
ities with assistance and support in the exercise of their parental rights and protection of 
the bond between the child and its parent with intellectual disabilities. Judging by the con-
clusions of the national court in the reasoning of the decision based on which mother A. 
K. was divested of her parental rights, after which the child was soon adopted without her 
consent, one can conclude that there is not enough awareness that the right of a parent 
with intellectual disabilities to family life with his/her children does not differentiate from 
the same right of any other parent. What is particularly upsetting in this case is that A.K. 
has never done direct harm to the child and showed, despite her intellectual disabilities, 
a wish to provide childcare. Apart from contesting the divestment of her parental rights, 
she did everything to remedy what the Welfare Centre assessed risky for the child. She 
claimed that she had rehabilitated the housing premises and installed a heating system as 
well as that she did not live with her mentally brother any more since he had been placed 

67  �A. Korać Graovac i A. Čulo, ´Konvencija o pravima osoba s invaliditetom – novi pristup shvaćanju prava 
osoba s duševnim smetnjama, eng. Convention on the Rights of Persons with Disabilities – a New Ap-
proach to Persons with Mental Disorders), Zbornik radova Pravnog fakulteta u Zagrebu, vol. 61, no. 1, 
2011, p. 106.
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in an institution. When doing all those things aimed at demonstrating that she can be a 
good parent and that she can live with her child, she was not provided, at least that is what 
the judgment in the case of A. K. and L. v. C. discloses, with any assistance by the system. 
There is a hope that the case of mother A. K. will remain an exception to the rule that 
Croatia institutions act in accordance with the protection of the parental rights of persons 
with intellectual disabilities.

Encouraged by the conclusions of the ECtHR in the case of A. K. and L. v. C, the 
Croatian legislator has made significant improvements in the FA (2015) regarding the 
protection of the parental rights of those who have no capacity to protect their own rights 
and interests. Among other things, it is essential to mention that deprivation of capacity 
for work is no longer a reason why a parent’s consent for child adoption is not required. If 
consent for child adoption is given by a parent deprived of capacity for work, he/she shall 
be able to understand its meaning and the competent welfare centre is obliged to inform 
him/her about the legal and factual consequences of the adoption in an appropriate way. If 
a parent deprived of capacity for work is not able to comprehend the meaning of consent 
for child adoption, his/her consent can be substituted with a court decision, but only if the 
parent is incapable of providing childcare to such an extent that he/she is not capable of 
providing any segment of childcare on a permanent basis and there is no chance that the 
child will be raised by the child’s close relatives and the child is expected to benefit from 
the adoption. The FA (2015) foresees the possibility of divesting a parent with intellectual 
disabilities of his/her parental rights in the event his/her mental ability is so limited that 
he/she is not capable of providing any segment of childcare on a permanent basis whereat 
the wellbeing of the child is put in jeopardy. Besides, the FA (2015) has introduced the 
institute of suspension of parental rights, according to which the parental rights of a per-
son incapacitated for work are suspended as long as the circumstances having led to the 
suspension are present. It is vastly important to highlight the professional help and sup-
port in providing childcare, which is foresees by the FA (2015) and intended for parents 
who are not capable of providing their children with autonomous and proper care due to 
special circumstance, including parents’ intellectual disabilities.

The case of A. K. and L. v. C. has encouraged us to realize that when deciding on the 
parental rights of persons with intellectual disabilities, one should never forget that ’’per-
sons with intellectual disabilities are different in abilities but not in the rights“68 and that 
parents’ intellectual disabilities should not be an incentive to disrespect the instruction 
in the Guidelines for Practice on National and Intercountry Adoption and Foster Family 
Care propagating that ’’ primary purpose of adoption is to provide a child with a family 
and a home to call his/her own and not to provide a child for a family’’.

68  T. Not (2008), page 339.
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