)) /™ pravos

EU Child

Erasmus-+

Jean Monnet.katedra
za prekogranicno
kretan].e d;eteta u EU

Co-funded by the
Erasmus+ Programme
of the European Union




Good Practice on Article 13(1)(k
of the 1980Hague Conventior:
An Overview of the2017 HCCH
Draft Guige

Sanj a Mar
Assistant Professar

Faculty o



>

>

>

/ntroduction
In 2017, thdPermanent Bureaueleasedthe final version
of the draft Guide to Good Practice on Article 13 (1b) of
the Child Abduction Convention

It was evaluated at therth Meeting of the Special
Commissionon the Practical Operation of the 1980
Convention and the 1996 Convention

Why doesthe Draft Guide deal only with thegrave risk
exceptionenvisagedin Article 13(1)(b)?

Article 13(1)(b):
0 . the..authority of the requested Ststrot boundto
order the return of the child Iif...

A b) there is a grave risk that his or her return would
expose the child tophysical or psychological harm or
otherwise place the child in an intolerable situation



A Fromtheabducti ng pargnt 0s
A the most commonly raised exception

A Fromthec ompet ent authcrity
A judgeshave most commonly relied uporthe grave risk

exceptionwhen refusing toorder areturn of a child

A Croatian experienceit was establishedn 7 decisions out of
9 decisions denying the return

A this exceptionmay be applied differently not only
among different national jurisdictions, but also
among competent authorities within a samé&tate

A Too broadapplication, as well asan over/yrestrictive
application, would undermine the Convention.
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A What should be kept in mind:
A The Draft Guide isnotao magi cal f or m

A The Draft Guideis not intendedto direct the
Interpretation of Article 13(1)(b) in individual cases

A The Draft Guide aims to promote as much as
possible, the consistency in thapplication of the
grave risk exceptionat the global level
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ne Draft Guide ispurely advisory
ne Draft Guide may serve asn information tool for

| authorities and persons involved in child abductior
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The main iIssues discussed in the Draft Guide

A The process ofinalysing the grave risk exception
A Use of thelHNJ and direct judicial communication
A The role of theCA

A Protective measure® interplay of the 1980 and the
1996 Convention

A Case scenarios/Fact patterns:

A Domestic violencetowards a child or an abducting
parent

A Separation of the childfrom his/her sibling(s)

A Economic/education disadvantageso the child upon
the return

AChi1 | dossahskal t h
A Risks associated with the Statef habitual residence



Domestic violence towarads an abaucting parent

A Croatian experience In the last 4 years

A the claims regarding the domestic violence towards the
abducting parent were most often raised in terms of Article 13
(1)(b) 8 5 cases involving domestic violence out of 13 cases in
total

A Questions to answer:
A 1.Canviolence towards the abducting parent consitute
the grave risk exception regarding the child?

A Soclal science research supports the conclusion that
violence against a parent can also have a traumatic effec
on children who witness it.

A There cannot be an automatic presumptioathe specific
evidence has to be produced on a cafy-case basis



2. To what extent the facts of domestic violence have
be proven in the court of the State of refuge?

A the burden of proof lies on the abducting parent
A without carrying out a fullscale inquiry

A Croatian experienceviolence against the abducting

parent was proven in only 1 caséut it was asserted

In 4 cases out of ¢ which the grave risk exception
was raised



Domestic violence towards an abaucting parent

ATheo nat ur edomestitviolence

A Mental health or substance abuse concerns related
the perpetrator?

A Likelihood of recurrence

A The effect of violence on the victim(s)d direct and
Indirect

A Canthis situation beequaled wi t h a o0g
har mo ?

A What measures are available to protect the victim al
children in the State of habitual residence

A How compliant is the perpetrator with court orders?



How to determine whether the child faces a grave
1Sk of harm?

A The gquestions that may be asked:

1. Is the leftbehind/abducting parent capable of
Independently supporting and caringor the child
upon return, or through social/public assistance or
aid?

2. Does the age, nature, physical or psychological
health, or any other relevant circumstances of the
child mean thatseparationfrom the abducting
parent is likely to exacerbate the risk of physical or
psychological harm to the child?



3. Is anypotential risk of harmmitigated by the care
that can be provided by thdeft-behind parent?

4. |s the abducting parentunable to return, or merely
unwilling to return?

5. If the parent isunable to return have all potential
measures that would permit return been exhausted®

6. If the abducting parent isunwilling to return, what
are the reasons for the fear of return?

/. If the return of the child is ordered, what is the
likelihood of the abducting parent nevertheless
returning to the State of habitual residencg




Possible approches

A First: Thejudge assumedhat the assertions under
the exception may be proven and immediately
verifies whether effective protective measures are
available in the Statef habitual residence

*AA

A Second:The judge immediatelyevaluateshe facts,
Information and evidence, assessing whether they
Include sufficient detail and substancewhich
amounts to a grave risklif so, thejudge has to verify
whether effective protective measures are available
the Stateof habitual residence



The Draft Guid 0 importance for Croatia
ATheoFour trawcki0O mec

A The first track isthe Brussels //bis regime currently
applicable betwe&roatia and 26 EU State@anmark
IS not applyind)JK is applying Brexit implications?)

A The second trackconcernghe cases involving States
outside of the EU who are Parties to thé980
Convention and the 1996 Conventipourrently
agoplicable betwedbroatia and 16 State®ut of 47
State Parties: third States + Danmark; Cuba Is a Sté
Party only to the 1996 Convention; Croatian accept:
of accession to the 1980 Convention is lacking for
Dominican Republic, Ukraine and Lesotho)




