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Abstract

As a remarkably delicate issue, termination of pregnancy remains even today, in
the second decade of the 21st century, firmly in the public eye. Nevertheless, in terms
of legal regulation of abortion, over the last 50 years, we have witnessed continuous
liberalization of abortion legislation. This contemporary trend of liberalization has
been manifested mainly in Europe, in which most countries have legalized abortion on
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previous papers (Blagojevié, Anita; Tucak, Ivana, Rethinking the Right to Abortion, “Balkan So-
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demand in the second half of the 20th century while constitutional courts of a number of
European countries have upheld the constitutionality of such liberalized laws. However,
in the aftermath of the United States Supreme Court ruling from 24 June 2022 in the
Dobbs case, whereby it overturned constitutional protection of the right to abortion,
essentially delegating abortion-related regulation to federal states, the question arose of
(im)possible effects of this decision on said contemporary legal trends on the global,
European and national levels. With that in mind, this paper aims to analyze comparative
legal solutions and recent constitutional court case law of individual states, as well as
the jurisprudence of the European Court of Human Rights, in order to assess possible
changes in contemporary legal trends regarding termination of pregnancy.
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1. INTRODUCTION

As a remarkably delicate issue, termination of pregnancy remains even today,
in the second decade of the 21st century, firmly in the public eye. Nevertheless,
in terms of legal regulation of abortion, over the last 50 years, we have witnessed
continuous liberalization of abortion legislation. This contemporary trend of liber-
alization has manifested mainly in Europe, in which most countries have legalized
abortion on demand in the second half of the 20th century, while constitutional
courts of a number of European countries have upheld the constitutionality of such
liberalized laws.”? However, in the aftermath of the United States Supreme Court
ruling from 24 June 2022 in the Dobbs case, whereby it overturned constitutional
protection of the right to abortion, essentially delegating abortion-related regula-
tion to federal states, the question arose of (im)possible effects of this decision on
said contemporary legal trends on the global, European and national levels. With
that in mind, this paper aims to analyze comparative legal solutions and recent
constitutional court case law of individual states, as well as the jurisprudence of
the European Court of Human Rights, in order to assess possible changes in con-
temporary legal trends regarding termination of pregnancy.

* A. Blagojevic¢, L. Tucak, Rethinking the Right to Abortion, “Balkan Social Science Review”
2020, Vol. 15, p. 136.
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The article is laid out in four parts. The first part deals with the abortion leg-
islation of selected European countries and the decisions of their constitutional
courts in which such legislation is questioned. The second part analyzes the juris-
prudence of the European Court of Human Rights regarding the right to abortion.
The third examines whether conservative trends, which curtail women’s right to
abortion, particularly in the wake of the controversial decision by the US Supreme
Court in the Dobbs case, could spill over to Europe. The fourth part contains final
considerations on the future of the right to abortion.

2. ABORTION LEGISLATION AND CONSTITUTIONAL COURT
CASE LAW OF EUROPEAN STATES

Although some authors consider abortion legislation in Europe “quite diver-
sified”, the fact is that a vast majority of European countries witness a high
degree of “moral”* but also legal compromise regarding granting women the
right to abortion.” “Diversity”, as such, exists in procedural aspects of exercising
this right. The general trend of liberalizing abortion legislation in Europe has been
present since the 1960s. Until then, abortion was banned in most countries.®

Although legal rules have in this matter long relied on religious ones, while
abortion was, additionally, considered contrary to the principles of the medical
profession, the beginnings of abortion prohibition in the criminal law of European
countries can be traced back to the 19" century, alongside the aim of protecting
the woman’s life in the medical procedure that was very risky and dangerous
throughout most of history.”’

However, since the 1960s, which witnessed burgeoning debate on human
freedom and autonomy against the backdrop of liberalist concepts,® a number
of Western European countries have faced rising social and political pressure

3 F. Fabbrini, The European Court of Human Rights, the EU Charter of Fundamental Rights
and the Right to Abortion: Roe v. Wade on the Other Side of the Atlantic?, “Columbia Journal of
European Law™ 2011, Vol. 18, p. 8, M. Buijsen, On Interpretation and Appreciation. 4 European
Human Rights Perspective on Dobbs, “Cambridge Quarterly of Healthcare Ethics™ 2023, p. 324.

4 A. Allen, Privacy and Medicine, The Stanford Encyclopedia of Philosophy (Spring 2021
Edition), E. N. Zalta (ed.), 2021, https:/plato.stanford.edu/archives/spr2021/entries/privacy-medi-
cine/ (accessed 15 January 2023).

* L. Tucak, A. Blagojevi¢, dbortion in Europe, “EU and Comparative Law Issues and Chal-
lenges (ECLIC)” 2020, Issue 4, p. 1139.

6 Ibid.

7 G. Williams, The Fetus and the “Right to Life”’, “Cambridge Law Journal” 1994, Vol. 53,
No. 1, p. 72; L. Tucak, A. Blagojevi¢, op. cit. (n. 5), p. 1139.

8 D. Ritossa, Prifepori o pravu na pobacaj u Republici Hrvatskoj, “Zbornik Pravnog fakulte-
ta Sveucilista u Rijeci” 2005, Vol. 26, No. 2, p. 971.
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towards decriminalizing and liberalizing abortion.” Such debate and pressures
have set off a “wave” of abortion legalization, starting with the United Kingdom,
Scandinavian countries, Austria, France, West Germany, Italy, and the Nether-
lands."” In subsequent “waves” of reform, abortion was legalized in almost all
European countries, with the exception of countries like Malta, Andorra, San
Marino and Vatican City that have a total abortion ban, and a few countries with
strict abortion laws (Poland, Monaco, Liechtenstein, and the Faroe Islands). Still,
it should be noted that restrictive laws and practices of these countries have been
subject to criticism by a number of international bodies (for example, relevant
committees of the United Nations — The Human Rights Committee and Com-
mittee for Eliminating all Forms of Discrimination against Women), and some of
them have already been involved in cases before the European Court of Human
Rights (Poland in particular)."

In the vast majority of European countries, liberal abortion laws permit ter-
mination of pregnancy on demand, tying it to an early (usually 10-14 weeks), or
later stage of pregnancy in some circumstances."” Despite this general, grad-
ual trend of liberalizing abortion legislation in Europe in the last few decades,"
there is a number of countries which did not follow this general trajectory, and
which eventually tightened their abortion laws, as was the case in Ireland in the
early 1980s, or Poland, which adopted one of the most restrictive abortion laws
in Europe in the early 1990s, having abandoned the liberal abortion laws it had
during communism," and additionally tightened it in 2021 during the recent pan-
demic.”

Concerning legal terminology, we must note that most countries, when regu-
lating abortion, do not consider this right a proper right or a right in the strict sense,
implying a correlative duty of the other party in a legal relationship." Legal reg-
ulation does not allow absolute permissibility of abortion, but instead places cer-
tain legally defined criteria and restrictions related to its performance.” Among
countries in which abortion is permitted, there is a clear “overlapping consensus”
when it comes to allowing access to abortion in situations where a woman’s life is
endangered, when the pregnancy is a result of sexual violence, and when continu-
ation of pregnancy would present a serious burden for the woman.'®

? F. Fabbrini, op. cit. (n. 3), p. 9.

10 Ihid.

' M. Buijsen, op. cit. (n. 3), p. 333.

12 1. Tucak, A. Blagojevié, , op. cit. (n. 5), p. 1138.

3 F. Fabbrini, op. cit. (n. 3), p. 10.

14 Ihid.

15 M. Buijsen, op. cit. (n. 3), p. 324.

16 I. Tucak, A. Blagojevi¢, op. cit. (n. 5), pp. 1137-1138.

17 D. Ritossa, op. cit. (n. 8), p. 972.

'8 R. Dixon, M. Craven Nussbaum, Abortion, Dignity and a Capatibilities Approach, “Public
Law and Legal Theory Working Papers”, 2011, No. 345, p. 7.
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In parallel to the liberalization of abortion legislation from the 1970s onwards,
debate on the constitutionality of new legislative solutions intensified in a series
of cases before constitutional courts and, starting in the 1990s, such cases have
increasingly appeared at the level of European courts."” The central questions are
when life begins, who are the holders of the right to life, and whether the fetus can
be counted among them.

The right to life, as a fundamental human right, is guaranteed by numer-
ous international documents concerning human rights (above all, we refer to the
Universal Declaration of Human Rights, the International Covenant on Civil and
Political Rights, the Convention on the Rights of the Child, and the (European)
Convention for the Protection of Human Rights and Fundamental Freedoms), but
proclaiming fundamental human rights in these documents entails vague and
generic formulations, stemming from the nomotechnical nature of such provi-
sions.” Consequently, formulations such as “everyone” or “every human being
has the right to live” are given with no further definition or clarification.”!

Still, from an analysis of available preparatory materials in the negotiation
process of adopting fundamental international documents, it is evident that the
purpose of the Universal Declaration of Human Rights, and the Convention on the
Rights of the Child, was not to regulate the right to life of unborn persons. Nor did
the authors of the Convention for the Protection of Human Rights and Fundamen-
tal Freedoms discuss the extension of the right to life to unborn persons.” On the
other hand, the Convention on the Protection of Human Rights and the Dignity
of the Human Being with regard to the Application of Biology and Medicine:
Convention on Human Rights and Biomedicine (1997) contains provisions related
to the human genome and the prenatal phase (Chapter IV), but this Convention
also employs general formulations such as “all” and “everyone” in the context of
guaranteeing protection of dignity and identity of human beings.”

Similar to the provisions of international documents, constitutional texts of
most European countries eschew precise formulations in the context of guaran-
teeing the right to life, and make no explicit mention of the terms “embryo” or
“fetus”. The Constitution of the Republic of Croatia also contains the generic for-
mulation “every” (“Every human being has the right to life”, Article 21). An inter-
esting thing to note is that, even though the Constitution of the Federal Republic
of Croatia from 1974 contained a provision on reproductive rights (Article 272
contained a guarantee of the human right to freely decide on bearing children),

19 F. Fabbrini, op. cit. (n. 3), p. 22.

20 D. Ritossa, op. cit. (n. 8), p. 985.

2'1. Tucak, A. Blagojevié, op. cit. (n. 5), p. 1140.

2 R. Copelon, C. Zampas, E. Brusie, J. DeVore, Human Rights Begin at Birth: Interna-
tional Law and the Claim of Fetal Righis, “Reproductive Health Matters™ 2005, Vol. 13, No. 26,
pp. 122-123,

2 1. Tucak, A. Blagojevié, op. cit. (n. 5), pp. 1144-1145.



262 IVANA TUCAK, ANITA BLAGOJEVIC

it was omitted in the new Constitution.* Unlike most European constitutions,
three constitutions of “new democracies” contain provisions on the protection of
life before birth (Constitution of Hungary in Article 2; Constitution of the Czech
Republic in Chapter 2, Article 6; and the Constitution of Slovakia in Article 15),
but constitutional court case law makes clear that constitutional courts of these
countries do not accord special right to life to unborn beings, but consider unborn
life to have an inherent objective value, enjoying special protection of the state.

An interesting counterexample is that of the Federal Republic of Germany,
whose Basic Law did not contain an explicit provision on the right to life of
unborn beings, but the Federal Constitutional Court decided in 1975 that the for-
mulation “every person” from Article 2, paragraph 2 of the Basic Law (“Every
person shall have the right to life and physical integrity’”) encompasses all human
individuals regardless of the phase of their development,* including the unborn
ones. The Federal Constitutional Court concluded that the state’s duty to protect
the right to life of unborn persons stems from Article 1, paragraph 1 of the Basic
Law, obliging the state to respect and protect human dignity. Exceptions to the
application of the balancing test, in situations of undue and unreasonable burden
for the woman, were found constitutionally acceptable by this Court’s second
decision from 1993.”7

Comparative constitutional court case law has shown that constitutional
courts, in their decisions on the constitutionality of abortion legislation, have
tried to strike a fair balance between conflicting rights of the woman to seek and
achieve termination of pregnancy on the one hand, and the right of the fetus to be
born, on the other. In some decisions, third-party interests are also considered —
those of the state, as was the case in the German Federal Constitutional Court’s
aforementioned decision.”®

Italian, Austrian, and French constitutional courts came to the conclusion,
in the mid-1970s, that the conflict of interest between the pregnant woman and
the fetus should be resolved in favor of the woman, because a pregnant woman is
a human being, while the fetus is yet to become one.”

2 D. Ritossa, op. cit. (n. 8), p. 982; I. Tucak, A. Blagojevi¢, op. cit. (n. 5), p. 1143.

% Ruling of the Constitutional Court of the Republic of Croatia No. U-1-60/1991 et al. of
21 February 2017 and the dissenting opinion (Rjesenje Ustavnog suda Republike Hrvatske, broj:
U-1-60/1991. i dr. od 21. veljace 2017. i izdvojeno misljenje) (hereinafter: Ruling of the Croatian
Constitutional Court, 2017), Official Gazette, No. 25/17, paragraphs 31.4-31.5.3.; A. Blagojevic,
L. Tucak, op. cit. (n. 2), pp. 139-140.

% D. Ritossa, op. cit. (n. 8), p. 990; I. Tucak, A. Blagojevié, op. cit. (n. 5), p. 1144,

7 Ruling of the Croatian Constitutional Court, 2017, paragraphs 31.4-31.5.3., A. Blagojevic,
L. Tucak, op. cit. (n. 2), pp. 139-140.

% Ruling of the Croatian Constitutional Court, 2017, op. cit. (n. 25), p. 70; A. Blagojevi¢,
L. Tucak, op. cit. (n. 2), pp. 138-139.

2 Ruling of the Croatian Constitutional Court, 2017, op. cit. (n. 25), paragraphs 31.4-31.5.3.
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In 1991, the Hungarian constitutional court established that the decision on
whether the fetus is a human being falls within the competence of the Parliament,
and that the state is obliged to protect life from its very beginning, while also stat-
ing that a complete ban on abortion would be unconstitutional because it would
deny entirely the woman’s right to self-determination.*

In recent years, particularly in the last two decades, developed European
democracies have upheld the constitutionality of the new abortion legislation
(Portugal, Spain, France), which is based on the “periodic model” and abandons
mandatory counselling of pregnant women, essentially making such counselling
elective.”

In its decision from 2007, the Constitutional Court of the Slovak Republic
found a solution to the conflict between the constitutionally guaranteed value
(unborn human life) and the restricted fundamental right (a woman’s right to pri-
vacy) by stating that the nasciturus is not subject to the fundamental right to life
(although it can become such by the act of being liveborn), and that the constitu-
tional right of unborn human life can only be protected to the extent that it does
not endanger the essence of a woman’s liberty and her right to privacy.*

The Constitutional Court of the Republic of Croatia has also, in its Ruling from
2017, concluded that a woman’s right to the so-called “reproductive self-determi-
nation” is entailed in the right to privacy (Article 35 of the Croatian Constitu-
tion), in which a woman’s right to her physical and mental integrity is inherent,*
while an unborn being, as a value protected by the Constitution, enjoys constitu-
tional protection of the right to life to the extent that it does not impinge upon the
woman’s right to privacy.”

All the constitutional courts are consistent in their view that the answer to
the question of when life begins is not within their competence, but the Parlia-
ment’s.* In this context, the Constitutional Court of the Republic of Croatia, in its
Ruling from 2017, ordered the Croatian Parliament to enact a new law on abortion
within the following two years, which it should, in accordance with the Consti-
tutional Court’s adjudications constitutionalizing the periodic model of pregnan-

3" Ruling of the Croatian Constitutional Court, 2017, op. cit. (n. 25), paragraph 18.

3 B. Kostadinov, Konstitucionalizacija periodnog modela prekida trudnoce u Republici Hr-
vatskoj, Informator, 2017, p. 2, https://www.pravo.unizg.hr/ download/repository/Kostadinov__
Konstitucionalizacija_periodnog_modela_prekida_trudnoce_u_RH%5B1%5D.pdf (accessed 15
January 2023).

32 Ruling of the Croatian Constitutional Court, 2017, op. cit. (n. 25), paragraph 17.

3 P. Popovié, Kritika koncepcije pravednosti usvojene u rjesenju Ustavnog suda u tzv. “'Za-
konu o pobacaju’’, “Bogoslovska smotra™ 2018, 88, 1, p. 135.

* Ruling of the Croatian Constitutional Court, 2017, op. cit. (n. 25), paragraph 44.1.

¥ Ruling of the Croatian Constitutional Court, 2017, op. cit. (n. 25), paragraph 45; A. Blago-
jevic, L. Tucak, op. cit. (n. 2), pp. 148-149.

¥ A. Blagojevié, I. Tucak, op. cit. (n. 2), p. 149.
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cy,”” nomotechnically update the relevant law from 1978 (Act on Health Measures
for the Realization of the Right to Freely Decide on Childbirth), while adhering
to the Constitutional Court’s assessment that the legislative solution did not harm
the fair balance between a woman’s constitutional rights to privacy, liberty, per-
sonality, and the public interest of protecting the life of unborn beings, guaranteed
by the Constitution as a constitutional value.®® It is a well-known fact that the
Croatian legislator has not, to this date (beginning of 2023), acted on this order,
even though decisions of the Constitutional court are binding for all, including the
highest state authorities.*

3. THE JURISPRUDENCE OF EUROPEAN COURTS

Although the competences related to abortion regulation are primarily in the
purview of member states,* the last four decades saw the development of a rel-
atively rich jurisprudence of European courts in this area, particularly the Euro-
pean Court of Human Rights. So, it is fair to say that “isolationism is impossible”
in this area,” especially considering the pressures supranational law (EU law and
the Council of Europe) exerts on member states that place harsh restrictions on
access to abortion.*

At the time of the adoption of the (European) Convention for the Protection
of Human Rights and Fundamental Freedoms, abortion was not yet legalized in
any of the signatory states,” and thus the Convention did not include explicit pro-
visions related to abortion or the right to life of the unborn. Consequently, some
other provisions of the Convention, notably those related to the guarantee of the
right to life (Article 2), the right to private and family life (Article 8), and recently
also those related to prohibition of torture and inhuman or degrading treatment or
punishment (Article 3), have eventually become the most relevant in the context
of assessing abortion legislation before the European Court of Human Rights.*

This Court was not in the position to review national legislation until 1998,
when the Convention was amended by the 11th Protocol. In matters of abortion,

3 B. Kostadinov, op. cit. (n. 31), p. 1.

% Ruling of the Croatian Constitutional Court, 2017, op. cit. (n. 25), paragraph 46; A. Blago-
jevié, 1. Tucak, op. cit. (n. 2), p. 149.

¥ More on this topic, see: A. Blagojevic, 1. Tucak, n. 2., pp. 147-149.

40 F. Fabbrini, op. cit. (n. 3), p. 22; I. Tucak, A. Blagojevi¢, op. cit. (n. 5), p. 1137.

4D, Cole, “Going to Ireland’: Irish Abortion Law and the European Community, 17 “Hast-
ings International and Comprative Law Review* 1994, Vol. 17, pp. 113-115.

42 F. Fabbrini, op. cit. (n. 3), p. 2; 1. Tucak, A. Blagojevi¢, op. cit. (n. 5), p. 1137.

# F. Fabbrini, op. cit. (n. 3), p. 27; L. Tucak, A. Blagojevié, op. cit. (n. 5), p. 1144.

1. Tucak, A. Blagojevié, op. cit. (n. 5), pp. 1146-1158.
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the jurisprudence of the European Court of Human Rights is based on decisions
of the Commission for Human Rights, which discussed abortion in the context of
Article 8, with regard to the pregnant woman, and Article 2, with regard to the
fetus.”

Until the early 1980s, the Commission declined to examine the conformity of
abortion legislation with Article 2 of the Convention (in cases X v. Germany, 1961,
and X v. Austria, 1976), but then it changed course regarding German abortion
legislation. In the cases Briiggeman and Scheuten v. Germany (1981), the Com-
mission found that provisions of German legislation were not in contradiction to
the Convention, i.e., that the right to life has priority over the right to privacy.*®
The Commission recognized a violation to the woman’s right to privacy, but did
not further discuss the justification for restricting this right.” The problem with
this reasoning stems from a “lack of clarity’* and “the Commission’s hurried
and superficial conclusions™* as a result of failure to apply the balancing test
and the test of proportionality in the context of assessing restrictions to the right
to privacy.*

Since its first decision concerning the violation of the right to life (McCann
and Others v. the United Kingdom, 1995), the European Court of Human Rights
has produced a rich case law related to abortion, with intense developments in the
last two decades. Analysis of abortion-related decisions shows that Poland was
involved in the greatest number of cases, shortly followed by Ireland.”' Despite
its relatively abundant case law, this Court has not yet interpreted the concept
of “life”. Instead, with respect to the lack of scientific and legal consensus on
the beginning of life, it has approached the subject with a fair amount of con-
sideration.” Accordingly, the Court has in its current case law refrained from
deciding whether or not the right to abortion was protected by the Convention for
the Protection of Human Rights and Fundamental Freedoms, and whether or not
national legislation should allow abortion.”* By avoiding an explicit standpoint,
the Court has left the decision to the states’ courts, giving them wide discretion in
this area.** Along with the interpretative, dynamic, and evolutive approach of the

4 R. Scott, Risks, Reasons and Rights: The European Convention on Human Rights and
English Abortion Law, “Medical Law Review™ 2015, Vol. 24, No. 1, p. 4; 1. Tucak, A. Blagojevic,
op. cit. (n. 5), p. 1146.

4 D, Ritossa, op. cit. (n. 8), p. 992.

47 Ibid.

4 R. Scott, op. cit. (n. 45), p. 5.

“ D. Ritossa, op. cit. (n. 8), p. 992.

0 Ibid.

5t M. Buijsen, op. cit. (n. 3), p. 7.

2 1. Tucak, A. Blagojevié, op. cit. (n. 5), pp. 1150-1151.

# C. Zampas, J. M. Gher, Abortion as Human Right — International and Regional Standards,
“Human Rights Law Review” 2008, Vol. 8, p. 264.

5 F. Fabbrini, op. cit. (n. 3), p. 30.
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European Court of Human Rights, known as the “living instrument” doctrine, it
is specifically its “margin of appreciation doctrine™ that carries weight in cases
related to abortion.>

Within its “margin of appreciation doctrine”, the Court applies the test of
proportionality in each respective case, as its “core interpretative principle”,*
in order to assess whether or not a state has achieved a fair balance between
protecting an individual right and protecting public interest,” i.e., whether the
state’s interference was lawful, necessary, and with legitimate aim. A wide mar-
gin of appreciation is chiefly allowed in areas where there is no consensus among
states.*

In relation to Article 2 (the right to life), the European Court of Human Rights
has decided in a series of cases, notably I'o v. France (2004), in which it consol-
idated its existing case law related to Article 2 and abortion, emphasizing the
lack of consensus on the nature and status of the fetus, and rejected the argument
that the fetus could be considered a person for the purposes of the Convention’s
provisions.” In addition, the Court concluded that even if the unborn child has
a “right” to life, this right is implicitly limited by the rights and interests of the
mother (Vo v. France, paragraph 80).%

Notwithstanding the above, the Court acknowledged that the unborn child is
beginning to receive some protection in the light of advances in science and med-
icine, but went no further than to state that the potential of this being, the fetus,
is at best such as to be regarded as belonging to the human race, without making
it a person with the right to life for the purposes of Article 2. (Vo v. France, par-
agraph 84).

In relation to Article 8 (the right to private and family life), states have the
negative obligation not to interfere unjustifiably in this right, as well as the posi-
tive obligation to respect it.%' In terms of negative obligations, the Court regularly
assesses the justifiability of state interference, undertaking an analysis to deter-
mine whether the interference was lawful, whether it had a legitimate aim, and
whether it was necessary in a democratic society.*

In the context of positive obligations, the Court has, in several cases (for
example, Tysige v. Poland; P. and S. v. Poland,; A. B. and C. v. Ireland), empha-
sized that a woman’s right to lawful abortion must not be illusory.*® In other

% M. Buijsen, op. cit. (n. 3), p. 2.

56 Ihid., p. 7.

57 Ruling of the Croatian Constitutional Court, 2017, op. cit. (n. 25), paragraph 69.

% M. Buijsen, op. cit. (n. 3), p. 7.

 F. Fabbrini, op. cit. (n. 3), p. 31.

% For more about this case, see: 1. Tucak, A. Blagojevié, n. 3, pp. 1150-1151.

5 R. Scott, op. cit. (n. 45), p. 6. For more on this topic, see: 1. Tucak, A. Blagojevié, n. 5,
pp. 1147-1149.

62 R. Scott, op. cit. (n. 45),p. 7.

& C. Zampas, J. M. Gher, op. cit. (n. 53), p. 279.
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words, when a state adopts regulations allowing abortion, it must also create a
corresponding “procedural framework™ whereby a pregnant woman will be able
to actually exercise her right to access lawful termination of pregnancy (P. and S.
v. Poland, paragraph 99).

This positive obligation of the state is also emphasized in several recent deci-
sions of the European Court of Human Rights, in the context of the right to con-
scientious objection (Steen v. Sweden, 2020; and Grimmark v. Sweden, 2020), in
which the Court pointed out the state’s obligation to ensure that the health system
functions in a way that prevents conscientious objection of medical professionals
from interfering with services they are required to provide and to which patients,
in this case women, are entitled.®

In the light of recent events related to restricting the already rigid conditions
for termination of pregnancy, and also considering the fact that cases against this
state have established a violation of Article 3 of the Convention, i.e., prohibition
of torture and inhuman or degrading treatment or punishment (which is, unlike
Article 8, a non-derogable, absolute right), the case law of the European Court of
Human Rights related to Poland deserves special attention.*

To this date, Poland has lost important cases before this Court (R.R. v. Poland,
Tysige v. Poland; and P. and S. v. Poland), in which, apart from the aforemen-
tioned Article 3, violations of Article 8 and Article 5 were found (the right to
liberty and security).”’

Although the Polish authorities have been reminded on several occasions by
the Committee of Ministers of the Council of Europe of their obligations to intro-
duce the necessary legal changes and adopt “clear and effective procedures for
women to access lawful abortion”, there are still no results.®® At the beginning of
2020, the European Court of Human Rights requested a statement from the Polish
authorities regarding new cases concerning the inability to access lawful abortion
(K. B. v. Poland; K.C. v. Poland; A.L.-B. v. Poland).*

Unlike the European Court of Human Rights’ rich jurisprudence concerning
abortion, the Court of Justice of the European Union has comparably few cases

¢ See also: D. Fenwick, “baortion jurisprudence’ at Strasbourg: deferential, avoidant and
normatively neutral?, “Legal Studies” 2014, Vol. 34, No. 2, p. 229; F. Fabbrini, op. cit. (n. 3),
pp. 34-35; L. Tucak, A. Blagojevic, op. cit. (n. 5), p. 1162.

% 1, Tucak, A. Blagojevié, op. cit. (n. 5), pp. 1156-1158.

 See more on cases against Poland in: I. Tucak, A. Blagojevi¢, op. cit. (n. 5), pp. 1154-1157.

67 M. Buchole, Abortion Law and Human Rights in Poland: The Closing of the Jurispruden-
tial Horizon, “Hague Journal on the Rule of Law” 2022, Vol. 14, No. 1, p. 79.

% See, for example, Interim Resolution CM/ResDH (2021) 44, Execution of the judgements
of the European Court of Human Rights Tysige, R. R. and P. and S. against Poland, adopted by
the Committee of Ministers on 11 March 2021, available on: https:/search.coe.int/cm/Pages/re-
sult_details.aspx?Objec-tID=0900001680albdc4, (accessed 4 April 2023).

% M. Buchloc, op. cit. (n. 67), p. 79.
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dealing with this matter.”” Notable examples are The Society for the Protection of
Unborn Children Ireland Ltd v. Stephen Grogan and others (1991), in which this
Court concluded that abortion constitutes a service for the purposes of EU law,
and is thus subject to EU supervision,” and Oliver Briistle v. Greenpeace e. V.
(2011), in which this court tackled the question of when life begins. In the latter
case, the court concluded that a human cell may be considered a human embryo
as soon as it is fertilized, but at the same time fell short of recognizing this defi-
nition as universally accepted, by expressly stating that this definition is provided
“within the meaning of and for the purposes of the application of” Article 6(2)
(c) of the Directive 98/44/EC of the European Parliament and of the Council of
6 July 1998 on the legal protection of biotechnological inventions (See Ruling of
the Croatian Constitutional Court, 2017, paragraph 43).

4. IM)POSSIBLE EFFECTS OF THE DOBBS DECISION IN
EUROPE

As we have pointed out above, Poland is a notable exception to the trend of lib-
eralization of abortion legislation in Europe. For women seeking abortion, the sit-
uation further deteriorated after a judgment by the Polish Constitutional Tribunal
of 22 October 2020, which declared unconstitutional one of three legal exceptions
to the ban on abortion. Abortion in cases of fetal abnormality has thus become
illegal in Poland, but it remains available to women when the pregnancy is a result
of the criminal offense of rape or incest, and when the pregnancy endangers the
woman’s life or health. The judgment came into force on 27 January 2021.7

This has caused a backlash not only in Poland, but throughout Europe. In
mid-2021, the European Court of Human Rights contacted the Polish authorities
regarding new complaints received against Poland after the Tribunal’s Judgment.”
In these complaints, the applicants claim that the judgment violates their rights to
private life (Article 8 of the Convention for the Protection of Human Rights and
Fundamental Freedoms) and to the freedom from degrading treatment (Article 3
of said Convention).” In the course of time, the Court received around 1,000 sim-
ilar complaints.”” We should note that the European Parliament, on 11 November

™ See more about the jurisprudence of the European Court of Justice in: 1. Tucak, A. Blago-
jevié, op. cit. (n. 5), pp. 1158-1161.

" F. Fabbrini, op. cit. (n. 3), p. 34.

2 M. Buijsen, op. cit. (n. 3), p. 324.

3 M. Buchloc, op. cit. (n. 67), p. 79.

7 M. Buijsen, op. cit. (n. 3), p. 324.

5 M. Buchloc, op. cit. (n. 67), p. 79.
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2021, adopted a special resolution dedicated to the first anniversary of the de facto
abortion ban in Poland.”

In the context of conservative trends, another development of note is the
recent turn of events in Hungary, a country where abortion before the 12th week
of pregnancy has been legal since 1953, with an allowed exception in cases of fetal
defects, in which women may abort even after that time limit.”” In September
2022, however, the Hungarian government issued a decree obliging doctors to
provide to women “a clearly identifiable indication of fetal vital signs”,* before
the abortion procedure is to begin. The effects of this change on women seek-
ing abortion remain to be seen. Its purpose, on the other hand, is clear: to deter
women from having an abortion. The decree is modeled after the so-called “fetal
heartbeat laws” in the United States, which require pregnant women to listen to
an ultrasound monitor before the abortion procedure.”

The fact remains that, despite these notable exceptions of Poland and possibly
Hungary, Europe has, for decades, witnessed a continued trend toward liberaliz-
ing abortion legislation. However, the US Supreme Court’s ruling in the Dobbs
case raised the question of the (im)possible influences of this decision on the said
European trend.

In June 2022, the US Supreme Court overturned Roe v. Wade (1973), which
guaranteed women the right to abortion as a constitutional right until “fetal via-
bility” (the moment when the fetus is capable of surviving outside the mother’s
body), which effectively means that the right to abortion was constitutionally pro-
tected until the 23 or the 24™ week of pregnancy (Roe, 163—164). In the Dobbs
v. Jackson Women’s Health Organization case, the US Supreme Court applied
a “textualist and originalist approach to the Constitution” in terms of the exist-
ence of a constitutional right of women to abortion. According to the majority
opinion in the Dobbs case, previous court decisions in matters of abortion were
“egregiously wrong”,*® thereby justifying abandoning the rule of stare decisis
and deciding that the Constitution does not confer a right to abortion.

The Supreme Court has in this case questioned the constitutionality of the
so-called Gestational Age Act, passed by the Mississippi Legislature in March
2018, whereby the constitutionally allowed period for performing abortions was
shortened from the first 23 or 24 weeks to 15 weeks of pregnancy. After the

7% European Parliament resolution of 11 November 2021 on the first anniversary of the de
facto abortion ban in Poland (2021/2925(RSP)), https://www.europarl.europa.eu/doceo/document/
TA-9-2021-0455_EN.html (accessed 11 June 2023).

7 0. Dyer, Hungary requires doctors to present women with fetal vital signs before abortion,
“British Medical Journal™” 2022, 378.

8 M. Buijsen, op. cit. (n. 3), p. 324.; O. Dyer, op. cit. (n. 77).

%0, Dyer, op.eit. (0. 77)

80 M. Buijsen, op. cit. (n. 3), pp. 324-325.
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15™ week, abortion was only allowed in exceptional cases of medical emergency
or severe fetal abnormality.®

The majority opinion in the Dobbs case stated that the decision in the Roe
case resulted from the Supreme Court unjustifiably taking on the role of the leg-
islator, and thus endangering the democratic process.*” Many theoreticians of
constitutional law find it questionable to interpret constitutional provisions on the
basis of their authors’ intentions, exact wording, and history.* Given that the US
Constitution does not explicitly grant the right to abortion, the Supreme Court had
to determine whether this right was implied. The majority opinion in the Dobbs
case rejected the reasoning of precedent decisions, not only the aforementioned
Roe case, but also the Planned Parenthood v. Casey case (1992), the latter recog-
nizing abortion as a liberty protected by the Due Process Clause of the Fourteenth
Amendment.®

The Dobbs ruling was soon met with a strong reaction by EU institutions and
their leaders.* In its resolution condemning the Dobbs case and the practice of
impeding access to lawful abortion in some member states, the European Parlia-
ment called for the right to lawful and safe abortion to be included in the Charter
of Fundamental Rights of the European Union.*

Despite fears of the effects of the Dobbs decision spilling over to the rest of
the world, Europe in particular, recent events regarding the right to abortion in
France, Malta, and San Marino do not testify to further hindering access to abor-
tion, but instead herald a new turn: France could soon become the first country in
the world to include the right to abortion in its constitution. In February 2023, the
French Senate approved a bill that should make this possible, after the National
Assembly previously adopted it in November 2022, but with an interesting dif-
ference. The text approved by the Senate is an amendment to Article 34 of the
Constitution, cited under Title V, the part that regulates the relationship between
the parliament and the government and uses the word “freedom” of the woman to
end her pregnancy. The text of the National Assembly, on the other hand, refers
to Article 66 of the Constitution, under Title VIII — On Judicial Authority, and
pertains to the judicial authority as a “guardian of the freedom of the individual”

81 Ibid, p. 324.

82 Ibid., p. 325.

83 Ibid., p. 326.

8 Ibid., pp. 325-326.

5 1. Isailovié, Dobbs in the EU: Not Just an American Story, VerfBlog, 2022, https://ver-
fassungsblog.de/dobbs-in-the-eu/ (accessed 20 January 2023).

% European Parliament’s resolution on the US Supreme Court decision to overturn abortion
rights in the United States and the need to safeguard abortion rights and women’s health in the EU.
https://www.europarl.europa.eu/doceo/document/B-9-2022-0367_EN.html# ftnrefl (accessed
11 June 2023).
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(Article 66, paragraph 2), using the term “right” of the woman to end her preg-
nancy.”’

In Croatia, similar initiatives appeared from some of the opposition parties.
The opposition’s Social Democratic Party club of representatives has been par-
ticularly active in this regard. On 30 September 2020, it has submitted a pro-
posal for a more liberal law on the medical procedure of abortion, requesting its
enactment under urgent procedure,* and in July 2022, together with other left
and liberal parties, asked for the inclusion of the right to abortion in the Croatian
Constitution.”

In Croatia, despite a liberal legal framework, and as a result of a considerable
share of medical professionals citing conscientious objection to performing abor-
tions, access to lawful and safe abortion is brought into question.

In September 2022, the parliament of the microstate San Marino lifted the
complete ban on abortion, following a referendum in which 77 percent of citizens
voted to allow abortion before the 12th week of pregnancy.” This Catholic coun-
try had previously criminalized abortion in all circumstances. After it lifted the
ban, only Malta and Andorra remain among countries in which abortion is ille-
gal’* However, the Maltese parliament is currently also considering lifting the
absolute ban on abortion,” and is discussing an amendment to the Criminal Code
that would allow abortion in cases where there is serious danger to the mother’s
life and health.”

In conclusion, the process of liberalizing European abortion legislation con-
tinues. This has still not convinced the European Court of Human Rights to rec-

7 Radio France Internationale (RFI), France a step closer to adding abortion rights to con-
stitution, 2023, https://www.rfi.fr/en/france/20230202-france-moves-closer-to-adding-abortion-
rights-in-constitution-after-senate-approves-text (accessed 11 April 2023).

% Hrvatski sabor, Prijedlog zakona o medicinskom postupku prekida trudnoce, s Konacnim
prijedlogom zakona, 2020, https://sabor.hr/sites/default/files/uploads/sabor/2020-10-01/100508/
PZ_35.pdf (accessed 11 April 2023).

% Hrvatska radio televizija, Lijeva oporba i liberali traZe da se pravo na pobacaj uvrsti u
Ustav, 2022, https://vijesti.hrt.hr/hrvatska/lijeva-oporba-salje-zahtjev-za-promjene-ustava-traze-
da-se-uvrsti-pravo-na-pobacaj-8402579 (accessed 11 April 2023).

% M. Buijsen, op. cit. (n. 3), p. 333; Euronews, San Marino legalises abortion, one year after
landmark referendum, 2022, https:/www.euronews.com/2022/09/01/san-marino-legalises-abor-
tion-one-year-after-landmark-referendum (accessed 11 April 2023).
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% M. Calleja, Fearne expects abortion bill amendments to pass before summer, 2023, https:/
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ognize the right to abortion as a right protected by the European Convention. Its
most recent decision testifies as much.

In early June 2023, in the case of A.M. and Others v. Poland (application
No. 4188/21, 4957/21, 5014/21, 5523/21, 5876/21, 6114/21, 6217/21, 8857/21), which
dealt with restrictions to the right to abortion in Poland in cases of fetal abnor-
malities, as mentioned at the beginning of this section of the paper, the European
Court of Human Rights has unanimously declared the applications inadmissi-
ble in its final decision. The case concerned eight applications by Polish citizens
born between 1980 and 1993, who cited violation of Article 8 of the Convention
(respect for private and family life), stating that they are, as women of childbear-
ing age, potential victims of the new Polish legislation. The Court explained in its
decision that “the applicants had failed to provide any convincing evidence that
they had been at real risk of being directly affected by the amendments introduced
by the Constitutional Court’s judgment of 22 October 2020. In particular, they
had not provided any medical evidence or evidence as to their potentially running
a higher risk of foetal abnormalities. Nor had they produced any documents relat-
ing to their personal circumstances, making it impossible to assess their individ-
ual situations”™.*

In response to the applicants’ claims that prohibiting abortion in cases of fetal
abnormality poses a risk to their life and health, the Court pointed out that Poland
still has a law in force from 1993, which allows abortion in cases where the moth-
er’s life and health are threatened (section 4a (1)1 of the 1993 Act).

The Court thus concluded that the change in the Polish legislative framework
regarding abortion could have “consequences for the applicants which were hypo-
thetical, and were too remote and abstract for them to arguably claim to be ‘vic-
tims’ within the meaning of Article 34”.

We have yet to see how the situation will unfold concerning the remaining
1,000 cases against Poland after its removal of the possibility of abortion in case
of fetal abnormalities.

5. CONCLUDING REMARKS

Although abortion in Europe was in the exclusive purview of individual states
until the 1990s, European courts, particularly the European Court of Human
Rights, have gradually developed a series of “substantive checks and procedural

 European Court of Human Rights (2023). Group of abortion rights cases against Poland de-
clared inadmissible, press release. URL: [https://www.politico.eu/wp-content/uploads/2023/06/08/
Decision-A.M.-v.-Poland-eight-abortion-rights-cases-inadmissible.pdf] (accessed 30 June 2023).
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balances”,’”> which limit the freedom of member states in this area. With time,
a “solid jurisprudential framework’ was created,” requiring states to ensure ade-
quate procedural mechanisms that safeguard the right to abortion from becoming
illusory, but in reality, many problems of “complexity and inconsistency” per-
sist” in this area, and many theoretical and practical aspects of the issue of abor-
tion remain unresolved.”

Member States have a great deal of autonomy in the legal regulation of abor-
tion, but once abortion is legalized, they are obliged to create an effective proce-
dural framework. However, focusing on these procedural aspects, while avoiding
tackling substantial questions, such as when life begins and whether a pregnant
woman has the right to abortion, is legitimate ground for criticism of the Euro-
pean Court of Human Rights’ approach.”

Incoming cases before the European Court of Human Rights against Poland
are an opportunity for this Court to take a step forward. In this context, it would
be wise to consider the critical remarks of some authors who suggest, for exam-
ple, that this Court should establish that states with restrictive abortion regimes
directly discriminate against women, because they subject them to different
treatment simply because only women can be pregnant.'”® Others suggest that, in
its abortion-related decisions, the European Court of Human Justice should not
give states such a wide margin of appreciation in terms of interpreting Conven-
tional standards, but only in implementing these standards, and that its decisions
should not be informed by consensus, but by the values of autonomy, dignity, and
equality.'”

In any case, strengthening the European human rights framework by rec-
ognizing the right to abortion as a fundamental right on the European level,'”
which requires a more active involvement of European courts, hand in hand with
liberalizing national abortion legislations, seem like the only possible structural
answers to threats to a “substantive vision of equality”,'” which every state and
the European community at large are obliged to protect.

A final point to note is that the weakening of the right to abortion before the
European Court of Human Rights is not possible in the way it occurred with the
US Supreme Court. As pointed out by Buijsen, the European Court of Human
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Rights may not, like the US Supreme Court, proclaim its own decisions as “egre-
giously wrong” (Dobbs, 44), because, by its own standards, the European Court
of Human Rights considers all of its decisions correct. Interpretation and applica-
tion of the Convention is done “in the light of present-day conditions™'" In other
words, historical and textual methods carry little weight, giving way to the dom-
inant “dynamic” and “evolutive” methods in seeking to achieve “the object and
purpose” of the European Court of Human Rights.'” The intentions of its authors
have, in terms of interpreting the Convention, always been fairly insignificant.'”
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